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WILLIAM KR» JOMNSON, Cg 
Defendant in brror, 


EREGK TO SUPERIOR COURT, 
Ve 


COOK COUNTY. 
JOHN PREHR et oles 


Plaintiffs in irrer. 22 Poe 60 1! 


saltvnds Sas Noattan oF as Sar. 

Thie writ of error secke to reverse the decree of anle 
in a foreclogure proceeding in which Wilitem R. Johnson was 
complainant and John Frehr and Anna Frehr, his wife, were defend- 
ante,amd te set aside the mubsaequent orders entered by the Superior 
court (a) appreving the master’s report of sale and dictribution 
and entering «a deficiency judgment; (2) appointing a receiver; 
(3) requiring defendants to pay te receiver rents collected prior 
to the appointment of the receiver and while defendants, the 
owmers of the equity, were actusliy and solely in possession of 
the premigess 

Novenber 30, 1931, 0 bill in chancery was filed by 
Williem Re Johnson te foreclose the lien of « trust deed executed 
by John Prehr and Amma Freel, te sceure part of the purdhase 
price for the premises described therein, amounting te $60,000. 

The bi11 of complaint alleges that the trust deed was 
executed November 25, 1926; that defendante are justly indebted 
te the legal holder of the principal promissory note for 60,000, 
of even date with trust deed, and due five years after dates The 
bill aleo alleges that interest note Moe 10 for $1800, which 
became due Hovember 25, 195], ad mot been paid and that camplain- 
ant is the owner of the principal note together with interest 
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note No. 10g that the premises nore improved with a twelve flat 
apartment vuilding, the mau _ eosh market value of which 
does mot exceed 950,000, eaten Nabatomne security for the pay- 
ment of the indebtedness scoured; that it will be necesuary for 
complainant to resert to the rentea, iswues and profits in order to 
be paid the amount due. 

The bill prays for the appointment of 4 receiver and a 
éeficiency judgment in the event that the proceeds from the sale 
of the property are not sufficient to entiofy the decree. 

Copies of the principal note and interest mote No. 10, 
beth due and unpaid Nevember 23, 1931, were attached to the bill 
of complaint, together with a copy of the trust deed. 

Decomber 23, 1951, the court entered an order denying 
complainant's motion for the appointment of a receiver. As answer 
was made in behalf of defendants January 23, 1932, admitting the 
execution of the notes and trust ceed, but asserting that the value 
of the property was in exeess of $75,000. The esuse wae referred 
to the master in chancery Jamuary 309 1932, and om the some day a 
petition was filed by complainant containing the matcrial allegations 
of the bill of complaint and also alleging that defendants were ine 
solvents that they were without means to eatiefy a deficiency decree 
and that the grows rentel from the premises was approximately $300 
a month, and preying that an order be entered directing defendants 
to preserve and keep intact all rents, issues and profite, subject 
to the order of the court. 

Ag anewer Was filed to this petition and there is some 
econtreversay as to the date upon which thie motion was to be heard 
by the court. However, Mareh i, 1932, the court ordered defendants 
te preserve and keep intact the rents for the months of March and 
April, 1932, until the further order of the court. 
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The master filed his report Haxveh 1, 1952, wherein he 
found all of the material allegations of the 0111 of complaint te 
be trucy that defendents were indebted to complainant in the sum 
of 266,428.27, enumerating various ivems suthorized te be charged 
as additional indebtedness under the terms of the trust deeds 

March 49 1932, the deeree of onle whieh overruled all 
exeeptions to the mester's report wes entered in contoxmity with 
the findings of the master. “er. 2 of the findings of the 
deeres contained the correet legal description of the same property 
deserived in pare 3 of tae bil) of complisint, which property 
is the subject metter of thin Litigation. 

It appears that through the inadvertence ef « stenographer 
the deoree of anle presented, and which wa: signed by the court, 
eonteined on ite lawt page «= misdescription ef the premises in 
questions that on the oname date an empleyee of the Chicage Tithe 
& Trust Company discovered the errer and repertec it to the minute 
Clerk in Judge Uentsel's court, who immediately Grew the court's 
attention to the matters thet the court directed that the attorney 
for complainant be notified ant that ouch attorney on the onme day 
went to Judge Gentsel's court reom, and having been advised by 
the cours removed the last page ef the decree and replaced 16 with 
@ typeariiten page containing the identical wording of the page 
that oad sean remeveds, exeept that the correct deeeription ef the 
promises was subatituted for the misdeseription on the erivinal 
last pages thal the following morning the attorney presented the 
decree coutaining the corrected page to the mster, whe examined 
and approved the some, and them presented it to the chancellor, 
whe siguec it witheut notice te defeniants. 

Befendents filed 2. petition March 28, 19232, to set the 


eorrewted deexvce aside and to restere the original erroneous page 
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ef the deeree that hed been remorod ant’ replaeed om the ground 
that the court erred in entering the corrected degree without 
notice to defendants, and urged in the petition that the master's 
gale set for March 30, 1932, be stayoé. This petition was heanw 
on the day of ite filing end defendants’ motion was denied by 
the court. 

The mester's repert of sale and distrdivution was filed 
April 29, 1932, etating thet the premises were sold April 10, 
1932, to complainant for $57,000, an¢ thet there wos a ¢ofioteney 
Of $199463.20. ‘sm order was entered by the court om the some 
day approving the sele and for a deTicieney Judgment against 
defendants for the abeve amount. The order alco found thet con« 
plainant waa entities te tne appointment ef a reeciver to eelilest 
the rents and profite which were te be applied toward the 
reduction of the deficiencye 

June 269 1932, a petition was filed by complainant for 
the sequestration of the Nareh amd April rem+ theretefere ordered 
by the court to be preserved by dofendants pending the further 
order of the courte 

July 26, 1932, an order was entereé on defendantn to 
file within sixty days a report and account of ronte collected 
by them for March and April, 19525 as well as disbursements nade 
by them out of said rents, ani to pay over te the receiver the 
balanee remaining in their hands. 

Befendante oontend that there was a variance betveen 
the allegations of the bili of complaint anc the evidence, which 
rendered tne decree of aale veld, and in consequence that the 
gale and deficiency judgment were siao void. 

it ia urged that the bill €64 not epecifieslly oliege 
that there was a default in the peyment of the principal note 
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and that relief connet be granted beceuse the preofe are not 
eustained by the allegetions ef the bill.e There were allegations 
to the effect that the principal note wee due and payable November 
235 191g that the value of the premices wes not to execed $50,000, 
which wan inadequate security for the indebtedness aecured by the 
lien of the trust deed, and that it would be necessary to resort 
to the rents, isowes and profite ef the premises in order that come 
Pleinant might be repaid the amount due eon the principal and interest 
netes. “e dc not think that there ras ouch a variance ac is in- 
sisted upon by defendantea and although the allegations of the bill 
of complaint are not as aptly phrased as they might be, they were 
sufficiently clear md understandable cu to advise defendants as 
te the defaults on both the principal and interest notes with which 
they were charged ond ageimeat which they must defend thenselves. 
im Tllinois Serminal Rs Re Se» ve Thompson, 210 Ill. 226, 252-5¢ 
considering a sinilar contention, where variance between the 
allegations and the proof were charged, the court held: 

"Ig thie connection it is charged b the e egpepians 
there was-a variance between the allegation 1 Siawasion can and 
the proof upon this subject. * * * It ia o wuitietens anawer to 
this contention that counsel for the appellant dic mot specifienlly 
@all the attention of the trial court te the yvarianee in question, 
when the evidence was tg see a iy in order to avail himecif 
of a hago ag between the proof poterene in a cours of 
review show f'vom the seamen’ S that nlleged variance Was 


cpeettiesily eelled to the otiention My ane trial court, so that 
thereby the yosite party could heve an opportunity to comes hia 
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Complainant teetified before the master that he wan the 
legal holder of the principal note and interest note Hoe 10; that 
veth notes were due ond payable Movember 23, 1951, am that nothing 
had been paid on cither of them. After preof ef execution, the 


fase ous shoow att aeusoed begaeig o¢ sommeo i atemendiaill is 
renin aber tan trees cen elon AON IE 
1WGQ08S ewwrr ov Jon sow soutoony ed? De owkow os todd GLOCL ASS 
aah dauaunieniaembaubeemmanniabaiietns:: 
f19est O28 Yineweuse od Hisow 24 tata dan yhowh sewet ostd Re | 















suorneind i anntiainaien wihiaaeintineelndinnenls sbi 
wah af 4 somalia 4 dove aan weds fade Sahl son Oh Or | ‘ 


seioat isuec sae . bogus otew totay wis 


| fad? ¢fomileuge pri gle, a a eS ee 
| ten aakinnaiees eat ons aeows ‘ 







Sole ea aoa ee 
go8c Ri y soo 
‘etebar? ¢f%) » 

av a 

v ot © 


fad! (Of sek ssan seortated Bae stom Sagiendug oft be cohiod Saget nie 
gadsisou facl) fue .L8L gfS uedgwvol eldeyeq tme avd exew weten déod ee 


vie 


principal note fox $60,000, the interest mote for $1500, and the 
trust deed were reeeived in evidence. 

Cempleinant was not cregs-exeuined, wo objection was 
made to the introduction of the principal note, and neither the 
master ner complainant was advised by specifie objection ef 
éefendamts' counsel of any claimed varianee between the alicgetions 
of the bill anc the preefa. Defendants offered no evidence before 
the master and 1: wae only after proofs had been clesed and the 
master had advised the parties that he was ready to present his 
report to the court that defendants radioed the question ef variance 
in their objections te the approval of the master's report. The 
objections were overruled by the master and when the same point. 
was raised in exceptions to the approval of the repert by the 
eourt the exceptions were overruled by the chancellor. If there 
vas any pertinency or foree te this ebjection to be effeetive 1% 
shoulé Mave been made at the time the avidenec was offered ar 
introcuced, and mot having been made in apt time, in our epinion, 
thie contention is without merit. 

Defendantea next contend that the chancellor erred in ree 
moving the last page of the deeres of sale, which had Seon signed 
by him while coutscl for ali parties were in attendoamee upon the 
court, beeouse of the misdeseription of the premises in questions 
im substituting therefor auother page that was identical with the 
One removed, except that 1: contained the correot asta + © yaa 
ef the premises foreclosed; and in signing and entering the/deeree 
without the consent of or motice te defendamts. Defendants’ motion 
te restere the page which had been removed wae ererruled by the 
eourt and the order contained the following finding: 3 

‘the court further finds that ne netive of the proceedings 
to correet the deseription in the original deeree was civen te the 


eeliciters for the defendants by either the court or counsel fer the 
complaimant, but further finds that the defendants herein were not 
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prejudiced in any way thezeby) that the premises deseribed in 
the decree now of recerd in this court were the premises which . 
the complainant and the defendants Bad knowledge of and were 
the premises intended te be forecloreds that the correction of 
seid original decree was made in term time and the rights of 
the re haw gl oe hee have not been affected by the cnrrection 
eomplained o” 


We are of the opinion that the finding and ordex of court were 
equitable and proper ani that there fa no merit in thie contention 
ef defenéants, inacmmch as this was not a contreverted question 
an¢é the fatlure of the court to observe the rules of the Cirouit 
court as te notice in this instance wax at moet a harmless error, 
the righte of the particu were not affected by the correction and 
the chenerllor, im ordering the correction, did nothing more then 
make the ¢eeres rpenk the truthe 

Defendents further contend thet the court erred in 
entering the ordere directing them to preserve, keep intact and 
pay over to the reeciver cubsequently appointed rents collceted 
by them for the monthe ef March nnd April, 1952, while they were 
im sotuel poreercion of the premises an¢ prior to the appoimtment 
of 2 receivers Complainant adwanees no arcument om! cites neo 
éecisions of this or any other jurisdiction to justify the entry 
of thie order. ‘the merit of this contention is sttested by 
mumerous decisions of cur Cupreme court and 1+ hes been consistently 
hele that the mortgagor ie entitled to rente and profits of the 
mortgaged promises until cither the mortgagee takes possession or 
the court actually appoints « receiver. In considering thie 


proposition the Supreme court in Rebrer v.Deathoragas, 355 tlie 4509 
454, statess 

“The firat proposition of the plaintiff in error that 
the inclugion in the moxtgege of the rents, issues ani 


fite ef the land, with the land itself, would not alene deprive 

e mortgager of the right te reveive the rents for his own use 
until the morte: teok some steps te enterce his lien upen the 
rents and profita, ie « correct statement of the lew and is supperted 


by the authorities cited. The mortgager is entitled te hin rente_ 
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in parsing upon a similar question im Dillion vs dyer, 


R68 Lille Appe 1449 147» this vourt siated: 


“fae rule at ¢ommon law, and follewed by thia court, 
de that the Vpn col is mot required ee | account to the sang ia 


for rents and profite while ne remeine in session. ny 
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BEG. 6 
“Swen if the rents and profits are pledged to secure 

the mortgage debt, be ry the right in the mortgagee ta take 

possession upon defaulis the mortgagee is not entitled to the 

rente util he takes actual poaveacion or until iain is 

taken in hig wehaat hd the Na ee gl 
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200 Ill. inse tls, 319." 
Other contentions have been urged by defendantea, but 
in view of the fact that they de not cffeet the ewitier of the 















Case, we deem it ummecensery to ¢iscues them. 

Accordingly the ceerce of oxle, the order confirming 
the sele and dietribution and for « defictency Jucement, and the 
order for the appointment of « reeciver are affirmed: end the 
oréers directing the defendants to preserve, koep intact sa¢ turn 
over te the reeeivyer the rents for Mareh anc ‘pril, 1932, sre 
reversed with directions te the “uperior court to neste and set 


aside thoee orders. 


AVVIFMS) TW PART, BUVERGRD IN PART AWD 
RUMABDED WITH SIRLCTIONGs 


Gridley oni Ceanlang JJe_, concurs 
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OPHELIA LOTT, 
Defendant in Error, 
) 
Ve MHROR TO BUNTCYSAr, 
GAVSRPRITERS BUIUAL LIVE COURT OF GHICAGO, 


INSURANCE COMPANY, a 


Sr alates im Brror. 2 v4 2 5 he A. 6 re" 1° 


Mie PRRSILING JUSTICE SULLIVAN 
DELIVERED THR OPINION OF THK COURT. 


Defendant by this writ of errer seeke te reverse a 
judgment of the Municipel court of Ghieage in «a fourth close 
action against it fer $400, 

Plaintiff's statement of claim ie ae fellowes 


"Plaintiff alleges that on Jeruary 25th 4+ 1 « 19BR, 
the defendant became and was indebted to the plaintiff in the © 
eum of Your Hundred (9406.00) Dellare by virtue of the terms of 
a certain industrial funeral benefit policy Nes ¥-30742, insued 
te George Lott, husband of the plainti’f herein, who incurred 
expenses in the amount nemed im the policy for the funeral of 
yeas veg tg insured hereing who died om the 25th day ef January, 
ha be She 

*paaintits further alleges that she han made demand upon 
the defendant for the sum in question, but the defencant refused 
and still refuses to pay hey the said sum." 


The defendant filed an affidavit of werits om fellows: 


“We Ae White, makes cath and says that he ie an officer 
of the Underwriters Mutual Life Inmeurenee Company, a corps, defend- 
ant, in the above entitled eauac, ami that he verily believes that 
it has a good defense to this sult, upon the merits to the whole 
of the plaintiff's demand. 

“Affiemt further states that the defense of the defend- 
ant to said suit is ae foliows: The plaintizf haw failed to allege 
@ cause of action. Plaintiff has failed to perform all conditions 
prececent within the terme of the policy. Plaintiff is not entitled 
to recover under the terms of the policy. Further defendant denies 
that it owes to the plaintiff the sum of Four Hundred (9400.00) 
Rellara, or any part thereof. Defendant further slleges that plain- 
$iff io not a beneficiary of policy mumber 750742, for it was 
assigned by the insured during hin lifetine. 

*Defendant has performed or offered to perform all the 
conditions and provisions of the contract ef incurance. 
defendant is ignorant of the premises acs stated in the plaintiff's 
statement of claim and demands strict proef of each ané every 


material allegation." 
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When this ease wis reached in the regular course for 
trial, June 15, 1932, mo representative of defendant was present 
mor was it represented by counsel, The court proeecded with the 
tvial without a jury and after hearing the evidence entered ti 
finding and judgsent in faver of plaintiff and against defendant 
for $490. It does mot appear fraa the record, which includes neo 
bill of exeoptions, but from defeniant's brief and o certain atens- 
graphie report, that om June 24, 1934, defendant presentec mot tons 
both to yaeate the jucguent ami in arrest of judgment, which were 
demied by the court. 

Defendant contends that the statement of claim was 
Gefietent in that it did mot state a couse of action. Defendant 
apparently is not familisr with the rule thet in fourth clas 
Sunieipeal court sctiome the claim is whatever the evidenee wakes 
it and that written pleadings are mot essential, as this court 


held in Parts Viouxing Cs impo vial cot idling Coxe 1 Tlie 
Appe 215, and also the Supreme Court in Jidgerton vy. Chienios Ne Le 
& Pe Bs Fe Soe, 240 This Slise Defendant persiate in characteriaing 
the statement of claim an a declaration and its misaporehension in 
this regard accounts for considerable argument and the citation of 
numerous gages in ita brief which have no application te the law 
governing the instent case. 

Defendant further contends that the ingured, the deceased 
husband of plaintiff, executed an agcignment of the policy in question 
during hie lifetime amd that therefore plaintiff had no interest in 
the policy upon which te base her claim. Neither the insurance 
policy, the purported ascignment of same nor any other evidence 
presented in the trial of this cause bas been exhibited by @ bii1 
of exeeptions or certificate of evidenee for review by thie court 
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evidence was introduced to justify the finding and judgment of 
the trial courte A stemographic report containing severs) pages 
ef coliequy between court and ceunsel on the occasion of the hearing 
of the motions to vaeate the judgment and in arrest of judament 
ig included im the record filed in this court an¢ thig atenographie 
report is apparently relied upon by defendant as being ecuivalent 
to or a entisfactery substitute for a bill ef exceptions. ‘“e have 
examined the ctenegraphic repert carefully and met « word of evie 
dence is contained therein. hia trenseript consivts ef oreument 
and discussion by counsel and it ia elementary thet neither argument 
nor talk can take the place or perform the fuuction of evidence, 

¥rom the record filed in thie court we are unable to 
Gizeover any errer in the trial ef this enuse. The judgment 
of the Bunicipal court is affirmed. 

ATPINMED.s 


Gridley and Seanlen, JJ+_, gum@urs 
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JOHN SALTIS, 





Appellee, 
Te APPRAL FROM MUMICT PAL 
ALBGDT J. HORAN, Bailiff GOURT OF CHICAGO. 
» Ive mene x Court of 
ond SGM He uoGARiEy } 2 Db eX Lilie 601 


valine ein Waster‘ Sas Se 

In a trial before the court without a jury a judgment 
wae entered September 25, 1952, finding the right to the property 
involved in this proceeding in plaintiff as against the defendants 
Albert J. Horan, bailiff of the Municipal court, James |. Kennedy 
and Sugene lL. McGarry. ‘This appeal followed, 

Theretofore defendant “ugene lL» McGarry had obtained a 
judgment against one Johm Gliata and placed an execution in the 
hands of the bailiff of the Municipal court in purwuenee of 
which he levied upen the property in question which had belonged 
to Glistae 

It appeared that Glista had on April 29, 1932, sometime 
prior te the entry of judgment ageinet him, executed a chattel 
mortgage note paysble to plaintiff in the ingtant ease for 9910, 
ae well as a chattel mortgage to secure same, covering the property 
levied upon by the bailiff. The olaim of plaintiff wae based upon 
his prior lien under the chattel mortgage. 

Glista teetified that he was indebted te plaintifts; that 
om the date of the exeeution ef the note and chattel mortgage plain~ 
tiff and some unidentified person or persons went to Glista's place 









} 
” yxcto tent moat caaesa 
emer 


‘L00 Ack suspen 


ed? wt melivoexs ae deosig bus edetil mio’ ome teontags saompbul— 
Yo sonamesug mi Pum. Loqhudml ed? Yo WAkted edd Yo aban 

| beynefed bad dldw aolseowy ai ysrogouy edd noqw dekvet ort dobde 
embdnmos ~S6GL «2S Liwa mo bad atell tact seamegge 3f fe 
ottade & deduoone eatd combage smempaul Yo yxtne ef? of sobiq 
gE GR ome Mmndent ot mt Thktmbaly of wLdayeg ston onaytrem 
‘QlteqeTc ons gal teves sPninn emmen of sneydrom Lostaty se Low am 
Boqe bined sew Tikemtely 3o minke ed? CnNtied ah Sen Sel 
-ogageiom Lettese os whew aoal volng, ott 

dosld gPetembedy of dedeeims sow on sad’ beLtatact adelZa iki ae 

~alelq epapi tom Lodindo dun ston add te nekdwoaxs ods Te odab afd mp a 


sony o*adalt? of Smow amoexsq co menxg Delthveodluw ome bus TRAS 
sal | pe 





ee 





eRe 


of business; the documents were prepared and he signed the note 
and chattel mortgage. 

Defendants contend that the chattel mortgage executed 
by Glista to secure his note to plaintiif was invalid because it 
failed to comply strictly with the provisions ef the statute. 

T12 
Che 95, sees 2) of Cahill’ s/lievs Sts, relating to chattel 
mortgages, provides as follows 

“ACKWOWLEDGMEST. Such instruments shall be acknowledged 
before the county judge, or any justice of the peace of the county 
in which the mortgagor resides, or before the ¢ oF any deputy 
clerk of the district of the “Municipal Court of the City of Chicage 
in which the mortgagor resides, or, if the mortgagor is not a 


resident of the State «t the time of making the acknowledgment, 
then before sny officer autherized by law to take acknowledgments 





of deeds: e¢ sever, that in counties having a population 
of more than two hundred thousand, such instrument, if the 
mo is a resident of the State at the time of making the 


eigments shail be acknowledged before a justice of the 
of the town or precinct where the mortgagor recides, or 
} AQ us ti eC le ta po OP i a af i Me ae td: MS Ne OBS G 
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which the mortgagor regidesg or if there be me such clerk or deput 
erk, before the county juc of the county im which the mortgagor 
resides: further, that such acknowledgment may be made 


either by the mortgagor or a person duly authorized by said 
mortgagor to act as his atterney in fact.” 


The power of attorney suthorising another te act as hia 
attorney in facet in making the acknowledgment had subscribed to it 
the signature, John Gligtay was acknowledged before a notary publie 
and wees in the following form: 

"I John Glista, the mortgagor, do hereby make, constitute 
and appoint John F¥. O'Teele attormey in fact, te appear for me and 
in my behalf before et and acknowledge the 
execution of the within instrument im my mame an¢ for me for all 
purposes os I might do, with the same force and effect. 
son Given under my hand and seal thie 29th day ef April, A+ 

Be 
(signed) John Glista 


State of Illineis 
Gounty ef Cook 85 


I, John A» Goetz a notary Public, im and for said County 
im the State aforesaid, do hereby certify that John Glista personally 
known to me to be the person whese name is subscribed to the foregoing 
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inet rument, came before me thie day in person and acknowledged 

that he signed, sealed and delivered the said instrument as his 

free and voluntary act for the purposes and uses therein set forth. 
Given under my hand and Notarial seal this 20th day of 


April Ae De 1932+ 
(signed) John Ac Goets, 
Netary Public. 


pe 
Seal )* 


Defendante insist that plaintiff's claim should have been 
disallewed on the ground that the chattel mortgage wac invalid as te 
parties not privy te it because the power of attorney om the reverse 
wide of the chattel mortgage failed to designate the person or 
officer before whom the atterney in fact should appear and acknow- 
ledge the execution of the instrument. The form uced for the 
execution of the power of attorney was the form preseribed in the 
statute and it is apparent that the mame of the acknowledging 
officer was inadvertently omitted im drawing up the instrument. 

The chattel mortgage was properly ackiowledged May Zp 1932, within 
the ten days provided by law, before Joe. Le Gill, clerk of the 
Municipal court. 

The cases cited and relied upon by defendants to sustain 
their contention are readily distinguishable from the case at bar. 
In Keyeiak vo Egnms 243 Ile Apps 313, the court held that there 
was mo acknowledgment of the power of attorney. Im Lyone ve Peoples 
Bank of Lexinctom, 317 TLls 44,5 the chattel mortgage acknowledgment 
was taken by @ justice of the peace of another town than the one in 
which the mortgagor resided. in Figher v+ Bollmans 258 Illes Apps 461, 
neither the mortgagor mor any attorney in fact acting for bim 
acknowledged the mortgage before the justice of the peace. Im all 
of these cases a substantial failure to comply with the material 
provisions of the Chattel mortgage act was shown. 

Im cur opinion the omission of the neme and title of the 
officer before whom the mortgage was to have been acknowledged did 
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not invalidate it, inacmmch as the meme and title of but ome official 
could properly have been inserted az the acknowledging officer in 
the space on the printed form that was net filled in and that was 
the name and titie of the clerk of the Municipal court, the only 
person or official with authority under the law to take acknowledg- 
ments of chattel mortgages im the city of Chicage. The mortgage 

im question w.5 properly exceuted, the power of attorney was signed 
and acknowledged, the mortgage was acknowledged before the proper 
officer and recorded with the groper officer and, notwithstanding 
the gevieral rule that the statute, being in derogation of the common 
law muct be etrictly construed, we are of the opinion that the 
failure to insert the mame and tisle of the acknowledging officer 
Was an error of form and met of cubstenee that neither injured 

mor misled the dcfendamte as te any right they may hove had in or 

to the property in question, amd that there wan a substantial 
eomplianee with the proviciona of the Chattel Morigage act. 

In the enge of Greenwald ys Lees, 262 tile (pps lid, 193, 
where the justice ef the peace whe acknowledge: the mortgage did not 
sign his mame on the blank line provided for thet purpose on the 
printed form, and the words “entered by me* vontained in the 
statutory form were omitted from the certificate, the court allowed 
proof of the acknowledgment from the docket entries of the justice 
amé held there was a substantial compliance with the statute and 
thet such omissions di4 not invalidate the mortgage. After a review 
ef the law om the subject the court im its opinion in that esse 


held: 


“While the general rule is that the provisions of the 
Chattel Mortgage Act are mandatory, a review of the decisions, 
announcing that rule, shews that ite application concerns only 
substantial departures from the requirements of the statutes The 
exceptiona te the rule ure as well established az the rule itself." 


The defendants further contend that ne proof was made as to 
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Glista's signature to the power of atterney, The witness, Slista, 
identified hic signature to the note and chattel mortgage and those 
documents were received in evidence. 4¢ wan not interrogated either 
on direct or cross-exemination concerning his signature to the power 
of attorney on the reverse cide of the chattel mortgage and, inage 
much as that entire docwsent was in evidence and the power of 
atiorney had subscribed to it a signature which purported to be 
Glista's, the trial court was justified in finding that 1t was 
his signature. 

Yor the reasons indileated the juignent of the Municipal 
court is affirmed. 

APP IRMED. 


Gridley and Seanlan, J7.,) concure 
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DOLORES HEMBANDEZ » 
Appellee, 
Ve APPEAL PROM MUNICIPAL 
AIBERT J. HORAN, Badlire | COURT OF CHICAGO. 
of the Munict court of 2 Yo y 
Appellant. 6m ibe OOL 


Mie PRESIDING TUSTICK SULLIVAN 
DELIVERED THR OPINIGH OF THR COURT. 

This ia an action brought by plaintiff againet Albert 
Je Horan, bailiff of the Municipal court of Chicageste recover 
damages for trespaca under che 529 pare 17, Cunill's Reve ot. 
of Iliimeis, which prevides as followss 

"If any offieer, by virtue of any execution er other 
process, or any other person by any right of distress ehall take 
or eeize any of the articles ox property exempted as herein 
woe from levy and sale, auch officer ex person shall be 

iable to the party injured for double the v of the property 
se ill taken or seined, to be recovered by action of tres- 
pass with costs of cuit." 

Plaintiff was the defendant im « distress fer rent pro- 
ceeding im which one Mrs. I» Spirkel recovered a judguent against 
her for 6147 and costa, upon which judgment a general and special 
execution in distress was iseued by virtue of which defendant as 
paidliff of the Mumicipal court levied upen the distrained preperty 
of plaintiff, Delores Hernandez.  laintiff herein contested the 
distress for rent proeeeding and at that time filed no schedule 
Claiming her exemption within tem days from the service of the 
distress warrant upon her in that camse, but dic within ten éaye 
after the service of the general and special execution upon her 
file a schedule claiming all of the property involved in this 
enuse as and for her exemption. 411 of this property vee sold by 


eae 





tic) 


' 


: . a 
me ys dase ——" oe iba 2 
‘ hit ae yo Pore ce el , NE a re ade 
’ " “sail? » Fo 
a ; \ ay SME a: She: OD Te 
~ 
v Sues 


\ { 


rt 


a edkak ry . 's “ae ee wee Hecietain 7 





oo Se a 





Toor dectinen wabidade 0k: eens enbenn tania iilllh a mm 
twve9et Oteogevid) Yo isuos Legtoinwhk os to IeLied guava ob 
of2% evo eiiisiod .TL otey eht odo toh esaqeots x0? sogeme® 

ae 








Kast chez pat ge kit wns ree ati 
soniage smvagiu, # Sotevooses dedthg’ «I «ett one Motte at label 
Sabvoqe one Saxomsy a tusmhut dohdw meq yndece ane TALS x02 set 
on tuabavted dodde te suttiy WW beuesd saw ecstésth at mineels 
Wreqoi, benkaxsatd asd moqu dvivsd tuwoo Lagistml el? Yo Thekhed 
odd bodeednes atotod TiitutaL .aebmancel soreLet vmstat te 
@iwhadon om heli? emis decid de Ste yatkboswory feet xot sovntete 
wit to solvaes of3 mest ayeh aed Misti ie noksqmexo vad gatmtate 
wqe5 mee Midtily 626 ind .eemno Sorts mi tod moqw tuedtxar cantduty 
wad Goqu Holsters Laboogs due Lareney ss Yo weivion ons ved ks a8 
éhie ah ceviovad yiroqory pat Yo Lhe yatmtets efubedoe 2 oft 
W Show cow wrveqeng ahsty Yo Lt smoliquexe weil coh bas as seuss 





oe 


the bailiff notwithstanding that plaintiff had filed her sebedule 
Glaiming exemption within tem days after the service of the 
execution as provided im ¢hs 52, pars 14 of Gahili's Beve 5%. 

This cause proceeded to trial before the court without 
a jury and « finding and judgment was entered in fevor of plaintiff 
for £600, from whieh judgment defendant prosecute, thin appeal. 

In the trial court the defense wae male in part on the 
theory thet under the statute plaintiff (defendant im distress for 
rent procecding) was entitled to but one epyortunity te claim her 
exemption and that having failed to file ker schedule within ten 
days from the servieoe of the distress warrant she had waived her 
right te exemption and ceuld not avail herself thereef by filing 
& #cheduie upon service of the general and special executions 
Defendant concedes on this appeal that this theory was based on a 
misapprehension aa to the lew and thet olaintiff filed her achedule 
Cluiming exemption within aps time, 

Che S29 pare 135 decline with exemptions and thase 
entitled to claim come contains the following previsien: 

"“Thet the follewing pereomal property, oened by the 
Siiersss for sauee Uhat eter morees Giiaes venth af cet, 
to be selected by the ¢ebtor, and tm afvition when the 9 
doiiare worth ef other property: te be aeloctes By tne sebters™ 

it will be soted that the stctute prevides sxempiice te 
the extent of $100 of persanal property for judsment de ters asd 
that in addition, where the judgment 4dehtor ta the herd of « ferliy 
residing with aon, he is entitled to an additions. exemetion sf 
$3006 

The schedule filed by plaimtiff declare thet she wea 
the head of a family consisting of shree sisters, but the words 
“and resides with some im said city* were atricken from the printed 


ferm of schedule affi¢evit furniehed by the beiliff for the purpose 
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ané subseribes to by her. Although the ovidener diselosed that 
ghe wae not the head of = family within the meaning of the statutes 
it is obvious that she or the person who advised her er drew up 
the achodule for her undoubtedly intended to canvey the impreraion 
that ac the head of a family she was ontitled to the $400 exemption. 
Plaintif? testified that she waa mot married at the time the distress 
Wervent wae served upon her anc thst she waa single at the time she 
filed her achedule te claim exemption fellowine the servier of the 
exeqition. She further testified that ker three gistere lived in 
Mexieo at the time she filed the schedule ané are still living 
theres 

Defendant contends that the schedule affidavit filed by 
plaintiff and her ow evidence preeluded the allowamee te her of 
@my claim of sxenygiion im excess of (100 and thes the most the court 
gould allow her by way of damages or peusiuy im this enuse would be 
double tast smoust se provided by statute, or $205 

AG the conclusion of all the evidence the trial court 
epeecificnily found thet plaintiff was not the need of a family 
reeiding with seme and eoneuneed the finding and judgment of the 
court im the following language: “snd I eanmet do mere thon to 
enter judguent fer 9206 which I will doo" Almont tmmediately 
thereafter the cowrt announced its finding and judgment aceinet 
the defendant fer 26002 

There ia ne sontention on the part of pliainciff that 
she was entitied wader the lew to any wore them 310° exemption 
has ahe filed « truthful schedule affidavit. Ji there bed bewn 
mo wisapprehension a6 to the law by defendant, and if he bad 
Precoeéed with the appralsement ef the preperty levied upon in 
aceordanece with the statute, the moet that plainsisi would aave 
been entitled to receive by way of exemption would be (160 werth 
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eof the preperty selecte? by her et the valutes glhaceé om the various 
artioles ef property br the appretoers ami tin court was net 
warranted im entering jodement fer more then double that anowit, 

ar $200. 

it eammet be urged that the sale by the budZitY cf the 
property involved in thie ease was wrong im tote, Wat at Beet 
Pinintiff may wege that She beiliff'«s cele vas walevtul ae to 
9190 worth af her property wiier is the eexninum exemption which 
eouls: yoasibly have Yeem eliewed her im secerdance with her 
eehedule and in accordance with ber toetimeny. 

Am ¢xemination of the statutes unm which thie act da 
based leads ue inevitably te the eunclusion that it wis intended 
te apply te seizure ami sole of praperty lexfuliy exempt ax 
that the officer er person gelxine seme skoll be Liable te the 
ower thereof “for double the velue of the property eo ildegalir 
taken or seized.” im our epision 16 werer we: intend=< thet a 
person should be awarded ac domages double the value ef mach 
preperty es he might see fit te sleim a5 esomet regardless of 
whether the geome wae in feet properds the eubicot of exmemoiion » 
merely bequuse such property w= levied unom or sol¢ br a 
juciciai officers We think thet the gurpose of the «ct in te 
pretect the judgment debtor by makin; a judicial officer whe 
has éieregaried « prepes Olaim for etamptioa rexpom! iv comagee 
im an saoumt double said exemption 

Plsintiff eontemés that defendant is preedaccd on this 
appesi from assigning errers ef lew eecurring during the trial 
of this esuse by reason of the fact thet he did mot present 
writsem propositions of law to the trial court. ‘here is ne 
merit im this eantention and the cases cited by plaintiff in 
support of same are readily distincuishable from the case at 
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Bare The bili of execpiions disvloses that all pointe urged 
by cefendant on this appeal have been properly preserved for 
review, Other csntentions have been urged, but in the view 
we take ef the case we deem it ummeesscury to cigouss them. 

it is ordered and adjudged by this eourt that if 
Plaintiff sholi file a remitcisur of §400 with the ¢lerk of 
thin court withia ten days the judgment of the iamicipal ccurt 
be afitxmed for $2005 af such remittitur be not filed said 
judgment be reversed and the cnuse reminded. 
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KR, PRESIDING JUSTICN SULLIVAS 
DELIVEKSE THR OPIRION OF THR GOURT. 


This appeal seeke the reversal of af order mmtered by the 
Cireuit court December 1, 1932, vacating a judgment entered Harch 
31, 1932, dismissing the ease for want of prosecution. 

The cauet was at ieeue,eand in compliance with Hule 25 of 
the court plaintiff's attorney caused a notice and affidavit te 
Place the case on the trial calendar te be served on the defend- 
ante attorney, whieh notice and affidavit were filed with the 
clerk of the Circuit court Auguet 31, 1931. While this notice we 
in full force and effect plaintiff's attorney filed a similar ne- 
tice and affidavit for trial, January 2, 1932. Ko ebjections were 
filed to either notice to piace the cause on the trial calendar. 

Beth notices were filed too late for the case to be ine 
cluded in the printed law calendar for the September, 1931, term 
of court and the case appeared for the first tine on Supplecental 
Calendar Ho. 1, which was prepared and orinted for the Febvruary, 
1932, term of court. It agpeared in two places on this calendar - 
as ko. 3 on Calendar Ho. 1 of cases assigned te Judge David #. 
Brothers and again as Ke. 141 on Calendar lo. 2 of caser aesigned 
te Judge William V. Brothers, 

in the latter part of Barch, 1932, Judge Pavid M. Brothers 
began calling cases from hae Supplemental Calendar ho. 1, and this 
ease after sovesring on the trial call for seversl days was dis- 
missed Harch 31, 1932, for want of prosecution. Case Yo. 141 on 


Judge Fillies V. Brothers’ Supel-sental Calendar Ne. 2 had not been 
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reached at the time of the entry of the order avpealed from. 

Ko further action was taken in the ease until September 17, 
1932, when plaintilr served notice on eounsel fer defendant of a 
motion to vacate the judguent theretotore entered, diemissing the 
ease for want of prowecution. This motion was not in writing, 

On December 1, 1932, plaintiff presented in support of the 
motion te vacate the petition of one Raymond Lowits, which alleged 
that he was a law clerk in the office of counsel for plaintiff and — 
thet it wae his duty to wateh and cheek the verlous cases in the 
office and te cheek the office calendar daily as well aw the daily 
Law Bulletin for the purpose of determining when the cares of their 
offiee were reached for trial; that he found thie ease listed as 
Be. 131 om Judge Wilites V, Brothers! Supplemental Calendar ie. a 
ané, believing that that was the only calendar on thich the case 
Would appear, did net leok further (the case 41d appear in the Lar 
Bulletin on Judge David ¥, Brothers’ Supplemental Calendar Ne. 1); 
and he @14 net dieceover that the case appeared as Se. 8 on Calendar 
Re. 1 of Judge Davia K. Brothers until December 6, 1932, when he 
found thet it had been dismissed om Bareh 31, 1952, 

The court sustained the motion and set seide the judement 
dismissing the care for want of prosecution over the objection of 
defendant, 

Defendant contends that the trial court had no Jurisdiction 
te set aride this judgment after the expiration of the term at 
which it was entered; that the motion having been wade erally did 
not comply with requirements ef Section &9 of the Practice act and 
eould net be regarded ab a motion in the nature ef nx erit of errer 
Soran nobis; and that the facts set up in the petition were not euf- 
ficient te supvert a mction under Section 8 of the Practice set, 
even if properly made, 

The courts of review of this state have uniformly held that 
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after the expiration of the term of ceurt at which a Judgment is an- 
tered, the court hae ne autherity to set acide the judgment for al- 
leged errors of law or te enter amy further orders in the case, 
This rule eppliss to a judyguent dismissing a cnse for want of proae- 
eution with the same force as to other jud ments, 
The only exceptions te the ubeve rule are set forth in 
Ritebey Ce mpeby, 252 Ili. App., 860, 862, 563, where 





the court said: 


"The law ie well settled that the court is witheut authority 
to set aside a juiguont, on motion made at & subsequent term, except 
in the fellowing cases: where it is by concent of the varties; where 
the judgmant is absolutely vold, and where the motion ie made under 
section 9% of the Practice Act, Cabill's St., ch. 116, Par. &. 

After the ters has expired, a court has no authority on a motion 
made at a subsequent term to set aside the Judgaent, but sey amend 
it in mere matter of form, after aotice hus been given te the op~ 


posite parties. poun Ye pad, 24 111. 295; ERE Ty hee hd 
Ben's Ace's, 260 f11. $16. Where a cause was digmizeed for want 
of prosecution and it was reinatated at a subsequent term, it was 


held@ that the court was sitheut jurisdiction te reinstate it. 
W. » 26 T12. 186, "2% 
t is apparent, therefore, that the motion te cet avide the 
Original order of dismissal cannot be allowed unless the motion is 
eufficient te brimg the esse within section 69 ef the Practice Act, 
Gabtil's Ste, en. L209, Par. a.* 

There is mo contention that the order vacating the judgment 
and reinetating the case after the expiration of the term was ene 
tered with the coneent of the parties, or that the judgment war ab- 
solutely void. Therefore the order mast be shewn to have been en- 
tered in full compliance with Sec, @ of the Preetice act. 

The fucte in the ense at bar are sufficiently similar te 
thowe in the Hickman cease, supra, av to take the reasoning of and 
conclusions reached by the court in that ease applicable toe this 
ease. At pages $63 and 564 of thet declieion the court used this 
Languages 

“A motion under section 89 of the Practice Act, Cahill's St. 
eh, 110, Par. 9, must set up and rely upon euch # Pact or facts oe 


@o not appear upon the record and are unknown te the eourt, and 
which, if known, would have precluded the rendition ef the judy» emt. 


People ex rel. O'Connell v, Kooman, 276 L111. 450.*0* 
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"The motion under section 89 of the Practice Act, Cahill's 
St. ch. 110, Par. 39, is for the sole purpose of correcting such 
errors of fact, whieh, by the common law, could have been corrected 
by a writ of error coram nobig. The statute so provides, The mo- 
tion will not lie where the party couplainant knew the facts com- 
Plained of at the time of or before the trial, or by the exercine 
of rearonable diligence, might have known them, or is otherwise 
guilty of negligence in the matter, or when advantage could have 
been taken of the alleged error at "the trial. 5 Rneye., Pl. & Pr. . 
29; 34 UG, a. 394; 280 Ill. App. $08. The 
motion is not intended to relieve a party Trom the consequenees of 


his om negligence. H9Se Ys SF OUsRS, S20 L111, 244; Cramer v. Come 
meréia) Men's Asa'n, 260 Ill,, 516, 

Zhe only irregularity alleged in the petition filed in sup- 
port of the motion to vacate the digwinssal wae the listing of the 
ease om the eslendar of Judge Yiliiem V. Brothers, to whom it had 
net been assigned. LEven had this improper Listing been known to 
Judge David &, Brothers at the time judwment of diemiesal was ene 
tered, it would not have precluded the randition of the judgment. 

Plaintiff's atterney filed two notices to place the case on 
the trial esll where only one was necessary, and hie filing of the 
second notice for trial without <ithdrewing the firet one or having 
it stricken wae undoubtedly latgely responsible for the mistake of 
the clerk in placing the case on two trial calendars, 

Sy the exercise of reasonable diligence plaintiff's atterney 
must have known that the case had been on the calendar of Judge 
David KM. Brothers since the date of ite filing, and that ite presence 
on ahother calendar wae irregular. That fact in itself sheuld have 
at least put him on notice to investigate and rectify the mistake 
that had been made by tie cierk of the court im placing the case 
on the calendar of Judge William V. Brothers as weli as on the 
Calendar to whieh it had been regularly assigned. 

Yor plaintiff's atterney to urge that he was misled concert 
ing sometaing of whieh a diligent lawyer would have had positive 
knowledge, is simply to assert that he did not exereize ordinary 


eare in keeping track of the case. 
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When plaintiff's counsel discovered that the cause had 
been dismissed for want of presecution, he found himself in a 
situation from which it wae legally impovalble to extricate 
hime@if; the term had expired long since, and the case had been 
diemicred on the call of a calendar to whieh it had been regularyy 
assigned and reassigned, 

If the foctese in the case were euch as to bring the motion 
within the purview of Section 9 of the Practice act, the record 
4isclowes an absolute fsilure te comply with the provisions of 
that act. A motion te avail under that section must be made in 
writing by the party to the proceeding or his attomey seting for 
and in hie behalf, and is in effect a feciaration in a new cause of 
action. 

The wotion to vaeate the judgment of dimisasal in this 
case was made orseliy and there was no attempt to supsort it by a 
petition ef plaintiff or plaintiff's attorney. in sdiition to the 
eral motion ali thet the recerd discloses is the petition of a 
clerk in the office of plaintiff's attorney, This was clearly in- 
sufficient and could not under any cireunetances be considered as 
such a motion in writing as the statute contenolated, 

For the reasons indicated herein we are of the opinion 
that the ceurt erred in extering the order vacating the judgment 
@ieniasing the cauee for want of presection, snd the order of the 
Gireuit court is therefore reverand, 


REVERSES, 


Gridley and Seanlan, J7,, coneur. 
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PRED FLOTKE, 
Ce 
Ve 
LIBBIEZ GRESHBERG et ales 
Befendantse APPRAL TRG 
eeneremenennes CIRGUIT COURT, 
In re ition of CHICAGO COOK COURTY. 


TITIA & TRUST COMPANY, as 
successor truster, ere 
vening apna 


soeiiant. wé21A.602* 
ssdViRGD THE OPUHLON OF THE COUNT. 

This appeal seeks the reversal of an order of the 
Circuit cour: denying motion of Chiesgo Title 4 Trust Company, 
intervening petitioner, that Irving Berman, who had theretefore 
been appointed receiver upom the filing of a bill to foreclose 
the lien ef a second mortguge, be direcoted te deliver possession 
of the premises to it ae successor trustee under a trust deed 
securing a first mortgage on the come premises, together with 
all rents cellected by the receiver after the date of the filing 
of the intervening petition. 

By order of court the Chieage Title & Trust Company 
(hereinafter referred to an petitioner), ag euccessor trustee, 
filed an intervening petition in the action of Bred Shotke ve 
Lib bic re eb ale, and the reeeiver and parties were 
ordered te answers The bill of complaint in this action was 
filed August 12, 1932, te foreclose a junior mortgage of $2100 





and Berman vas appointed receiver. 
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The intervening petition alleged that the petitioner 
was the duly qualified and acting successor trustee under 4 trust 
deed securing an issue of bonds in the total amount of $429500. 
It further alleged that twe of the bonds, in the amount of §1000 
had been paid, bulb that there had been a default in the interest 
due April 4, 1932, amd in two bonds due on that day, im the amount 
of $1000, and alleged that by reason of these defaults, the 
appropriate parties in accordance with the terms of the trtst deed 
had declared the entire principal indebtedness due and had notified 
the successor trustee to wroeced to enforee the rights of the bonde 
holders under the trust deed. If then alleged that the petitioner 
hed filed a bill to foreclose the trust deed in the Superior court 
on September 159 1932. The petition set forth that the trust deed 
provided thet in ense of default the trustee might, tn its discretion, 
enter upon and take poscession of the mortgaged property. The 
petition alleged that the trust deed being ferealosed by the came 
plainant was junior and subordinate to the trust deed under which 
the petitioner was successor trustees that the later trust deed 
wae a valid first lien upon the premises; that Irving Berman, reo 
eeiver, was in possession of the premises but that the intervening 
petitioner ae successor trustee elected to take possessiony and that 
this right me a substantial right, vital to the protection of the 
seeurity intended to be effected by the trust deed mentioned in the 
intervening petition. The petition prayed that the reeciver Be 
directed to surrender possession of the premises to the intervening 
petitioner, together with the rents collected after the cnte of the 
filing of the intervening petition. 

At the hearing petitioner offered te prove each of the 
allegations of the intervening petition, but the court sustained 
objections to each of the offers of proof, Petitioner contends 
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that, as successor trustee under the first mortgage, it had 
alleged facts sufficient to entitle it to possession of the 
premises and that upon proof of theae facte it in entitled te 
have possescion of the premises delivered to it. 

This eourt has consistently held that the appointment 
of a reeciver in a preceeding tc foreclose « second mortgage can 
only be made without prejadice to the right of the first mortgagee 
to the possession of the premises upon default if he sees fit 
within a reseonable time to assert that right. Altselmler ye 
Sandelman, 264 I11. Apps 106, which was decided by this court in 
1931 announced this rule, which has been adhered to since that 
time. Im that deciaion the court cited the following pertinent 
pronouncement of cur Supreme court in Rohrer v. Deutherage, 336 
Thle 4505 434, 455% 


“After condition breketig however, the mortgagee in, 
as between him and the mortgagor, the owner of the fee. (Ladd 
L8G € a Ve (ORG  BBSNS 
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ef the mortgage the mortgagee han the right to possession against 
ay mor yh his grantee, lessee or anyone claiming under him 
any . 


The law controlling the right of a trustee under a 
trust deed eecuring «a first mortgage to take possession of the 
premises upon default from the receiver in a second mortgage 
foreclosure proceeding was reiterated in the ense of Consumers 


Bond & Mortgage Sos ve SnGins 266 ille Appe 14], 148-9, where 
the court anid? 


“In the recent case of ~higchuler y+ _angclmans 264 
Tlie Appe 106, we held that the appointment of «a receiver to take 
charge of premises under e junier mortgage does net 
éestroy the r of & prior mortgagee to take possessions that 
there is no merit in the contention thet the latter can t 
only have the receivership extended ae to it, and that it is 
error to diemics, for want of equity, an intervening petition 
demanding that a receiverg appoin at the inetanee of a 
junior mortgagee, surrender possession to a first mortgagecs 
that there ig no material difference or distinction between the 
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righte of a firet mor ee in posression of premines pricr to 
em appointment or att ec appointment of e receiver at the 


inetanoe of a junior eye os ga amit the rights of a first 
mo e¢ not aveerted until after a receiver had been appointed 


and is in possession at the inatanee of » junior mortgagee; and 
that the appoiniment of a receiver at the inetence of a junior 
mer ean only be made without prejudice to the right of the 
first mortgages to the possession of the premises, if he seen 
fit within o ressomable time to aswert that right. In thet case 
the law bearing upon the important questions involved is cited 
at ¢omsiderable length, and after a further congidcration of the 
matter we adhere to the conclusions therein reached." 

There is no doubt as to the eufficieney of the intervening 
petition and the refusal of the court to gromt the prayer of that 
petition without coneidering any evidence and, after declining 
to hear evidence offered in suppert of ench aliegation of the 
petition, conetituted a denial of rights te which the petitioner 
was entitled. 

The order or judgment of the Cirewit court denying the 
prayer of the intervening petition that the receciyer be directed 
te surrender posseszion of the premises to the intervening 
petitioner, together with rents vollected from the dete of the 
filing of the intervening petition, is reversed, and the cause 
is remanded with directions to the Cireuit sourt to enter an 
erder directing the receiver to deliver possession of the premises 
te the intervening petitioner amd te account with aaid petitioner 
for all rents collected from the date of the filing of the imier- 
vening petitions 

REVERSED AND REMANOD WITH DIRECTIONS. 


Gridley and Seanlan, JJe_ comoure 
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RIGHARD Ae PICK, 
Appellee, 
APPEAL FROM MUNICIPAL 
bey COURT GP CHICAGO. 
Te ccna | . 
® & corporation, IY ee. 
Appellant. A 23 Take 602° 


usBIVinzD THR OPINTON OF THE COU. 

in a trial before the court without a jury, plaintiff, 
Richard A+ Pick, obtained s finding and judgment in a fourth 
Class action in the Mumicipsal court against the (tate Mutual 
Life Ageurance Company, a corporation, defendant, for $155.70. 
Thie appeal followed. 

Plaintiff alieged in his statement ef claim that 
September 1, 1936, he entered inte o contract in writing with 
one iverts “rena, a general agent of defendant, which was 
thereafter appreved in writing by cefendonmt, the material 
provisiens ef which are as follows: 

“Cm all bueiness seeured by for thie Companys 

through 


and gets i hereby agree to allow you 
an are of rut eenmmissione and renewal 
commiss at the rates and re given in the following 


schedules: (Then follewed « schedule iecatinmg that plain- 
tiff wae to receive renewal premiums of 5% for nine yeors 
on the of policy involved in this ease.) 
ne event shall said renewal comminuions exceed 
nine in numbers 
*Paidefor busineazs within the meaning of that term 
ehall be that businese upon which at leset ome full year's 
premium shall have been paid.” 
It further alleged that plaimtiff April lig 1927, 
procured the issuance of an insurance policy upon the life 
of one Giotgie Polaccog that Polacco paid the first year 


premius and the renewal premiums, amd that plaintiff wae 
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entitled te receive 5% of the renewal premiums; that om the lith 
day of April, duly and GCotober, 1951, and January, 1932, defendant 
paid plaintiff $19.75 or a total of $79, which wae Of of the 
quarterly premiums of $505 each, paid by Polacco te defendant on 
or about the sbove mentioned dates; thet under the provisions of 
the policy defendant agreed that/the ¢teability of Polaced, it 
would in addition to peying him certain benefits, waive the puy- 
ment of premiums during the ¢fosbilitys that April lly 10932, defende 
ant allowed Pelacco’s claim for dinubility and waived the payment 
of the armual premium for 1952 amounting te 91,5345 that plaine 
tiff wae entitled under the termes of his contract to a renewal 
Commission of 5% om the premium for 1932, which wae $%6.70¢ that 
upon the sllowenee of the insured's dissbility claim defendant 
charged back and deducted from plainiif’'s accewmt the renewa) 
commiasion of $79 on this policy, «hich had been previously padd 
to him for premiums thet had been coliccted by defondemt in April, 
July and October, 1951, and Jamuary, 19525 1% was aiso alleged 
that im the business of Life insurance there existed amd had 
existed a custom or usoge that, notwithetanding the waiwer of 
yemewnl promiuas by ¢ofendant under the terme of the policy, 
Plaintiff wider the cirewnstaness vet forth wan entitled to 

aud should be paid annual renewal commiasions, 1: being conside 
exec for the purporces of payment of the renewal cowzissions that 
the renewal premive head been paid im full. 

Defendant's affidavit of merite comsieted of « denial 
that plaintiff was entitled to recover $115.70 or any other cum 
from defendent, and aleo a denial of the existence of ony such 
Custom or Usage as was alleged in the «etetement of claime 

it appeared that the policy sold to Folacce by piain- 
tiff wae an ordinary life imeurance policy for $25,000, which 
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contained a provicton for the payment of on extra ¢isebility 
premium of €176-75 « year, and that im the event of the tote) 
and permanent Cinability of the fimeured the company should pay 
him an income of $250 4 month as lomg oc he lived and waive 
ali paywents of future premiums 

The contract of employment was effered and recetyed 
im evidenee anc the facts as they appeared in evidence as t¢ 
the issuance of the policy to Polaco, his claim for disability 
thereunder, allowanee of amare and the payment of premiums by 
him, were eubetemtisliy as alleged im the statement ef claim 
Defendant offere¢e evidence to the effect that although the 
Gisesbility claim was allowed April Ll, 1952, it was allowed ov 
of the date of ite filings and that the benefits accruine to 
Pelsacce were retroactive as of thet date. There is, however, 
me evidence im the record that even tenis to show the date upon 
which the claim for disability was filed. 

Defendant states on page 6 of ita brief that the 
premivas paid by the insured curing the period intervening 
between the filing of bis claim and ite sllowanees, April Li,» 
1932, were returned to him, but a eareful examination of the 
reeord falla to revend any evidence te support that otatement. 

The evidence is uncontradicted that defendant received 
promiua payments on this policy of $395 eachs im “pril, July and 
Octever, 1954, amd January, 1932, and plaintiff's: right to the 
renewal commission of 479 on those renewal premiums is unques- 
tioned on thie record. An to the other item of 76070 comprined 
iu this judgment for $155.70, and representing renewal commission 
for the year 1052, defendant contends that wider the terme of the 
contyvact with plaimtiiis when it waived the payment of premiums 
in secordanee with the terms of the policy, it win warranted in 
Giscontinuing the peyment of renewal commissions te plaintiff 
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and that the clause in the contract "as the premiums are paid” 
expresaly authorised 4% to withhold such payment ae 

The term “ase the premiums are paid" io used in the 
contract, but the follewing language is also found theres “Ig 
ne_event shel enid renews) commtonions «xered nine in muniburs 
Paid for business within the meaning of that. terms shell be 
sugh business upon which at lest one full yeor"s premium ehald 
have been paid.” 

Plaintiff's theory is thet « fairy construction of the 
vontract im question, reniing ond considering 44 ae a whele and 
#0 conetruimg it an to give foree and effect to each of ite 
several parte, establishes his right to payment of the 1932 
renewal commissions, notwithetamding the payment of the premium 
wae weived; that “as the premiwax are paid" meant paid in any 
manner, and that payment of the weiwed premiums to the life ineur- 
anee fund of dvfendunt from a disability reserve fund oreatec for 
that purpos@, although only o matter of bookkeeping on the part 
of the compony, showing « transfer on the books of the company 
from one reserve to anothers wage in contemplation of lew under 
the terms of the contract, ouch payment ao bound the <cofendnmt te 
pay the renewal commiesions on seme. The contract provided fer 
payment of renewal commissions for nine years ani stated that paid 
up business was such business upon which at least one full year's 
premium het been paide ‘the contract did not previdce specifieslly 
that the payments wast be mate by the ingured. ‘There is ne domial 
in this enatuse that the life insurance fumd of the company reevdved 
payment of the 1952 premium, even though payment was waived as to 
PolaecOe It wan padd from m divability reserve fumé that plaine 
tiff hac assisted im augnenting by selling this additional ¢issbility 
feature of the policy to the insured for an added premium. if 
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éefendant's contention were held to be meriterious it would simply 
mean that plaintiff would be deprived of the fruite of his labor 
and effort Because of hie seal in behalf of defendant. 

The fellewing excerpts from defendant's argument found 
on pages 12, 15 and 14 of his brief, fully accord with plaintiff's 
theory + 

* * © * Now them, if the premiums ceases to be paid, 

co eee, ts still set 7: xeserve Based om such premium, 
4t is no longer being paid in, and this the 
company doce by setting & special dieability reserve Sot 
out of which it draws yeox and pays to ite general lif 
imeurence reserve on sum sufficient te enable it te ry yor wa 
its obligation te the esoured, * * * 
Ama this reserve is now pe eye by paynents 
= the aneieh @ dieebility reserve fund of the company rather 
hem Wy payments from the awnured. * * * 
** * # No coah passes and the company merely ered ite 
the ageured's reserve as he were continuing te 
premiums» drawing funds for # purpece from at ano 

if plaintiff had been content te «el, the imsured a 
straight life policy no question ef premium «aiver could have 
arigen, but because of his endeuver to increase the business of 
éefendant, and at defendant's behest, he sold « policy oaliing 
fer an inereased premiums puyment, it is urged that he chowld be 
penalized not only to the extent of the leas of renewal cominsions 
om the additional premiwa for the disability feature of the policy, 
but that he is mot even entitied to reeeive renewal commiavions on 
the atraight life policy, although that policy is admittedly paid 
up and in full ferce and effect. This contention cannot be 
reconciled with business integrity and fair dealing am we find 
no merit in ite 

Plaintiff contends that the words “as the premiums were 
paid” did mot, at the time the contyact wae mate, import the 
significance defendant now seeks te attach te them, inmaumuch as 
the life insurance world considered promiume as having been paid 


gust as fully and completely when paid out of the disability 
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reserve fund of the company after it haté waived payment under 
the terms of the policy, as if the premiums wero paid directly 
vy the insured, and that the company necesvarily anticipated 
such a contingency and built up a disability and waiver reserve 
fumd out of the diombility premivumse received from all policy 
holders carrying that cless ef insurance, out of which fund 

the payment of waived premiums wee in fact provided. 

Plaintiff testified that there existed in the Life 
ineuranee business 2 custom and usege whereby the ineurange 
compemies paid their agente renewal commissions on policies 
still in force, even though premiwas were waived by the 
company » The existenee of the custom was disputed by 
defendent, one of whose witnesses testified that he was fusiliar 
only with the metheds of defendant, by which he was employed, 
and the other, also an employee of defendent, while denying the 
existenee of the custom and usage, stated that is wae the practice 
of nearly half of the life insurance companies to pay renews), 
commissions on waived premiums. 

In our opinion the eviconee offered az te custom and 
usage Was not presented for the purpose of contradicting or 
varying the expresa terms of the written contract, but was offered 
anc «as admiesible te explain the practice in insurance circles 
with reference to renewal commissions on waived premiums upen 
which the contract was silent. 

In Greenleaf on Uvidemees, Léth @de,e vole 1g stte BV, 
at is saids 

“It te further te be observed that the rule under 

comsiderstion which forbids the admission ef pore) 4 om a 
te contradict or vary a written contract is not infr 
by 7 a evidence of known and eatablished usage reapect 
the subject to which the contract relates * * * Proof 
of the contacts in the bee te anseertain the nature and atest 
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In Dectefane vy. Associated Bruit Coss 318 Ill. 348s 
343, it was held on puge 348: 

* * * © That where no particular stipulations are 

=; of burtaec ic. preeee atu tahun 
ye Renee alg Fe pes mark ty egg to euch aes — Oa ie 
sataie os amt fix the terms of the con t.* 

Plaintiff insiats that the contract ie neither embigueus 
mor uncertain if read in the light of the eustem and usage thet 
existed in the trade, that it only becomes ambiguous beenuse of 
the construction defendant ceeke to place upon it, and that the 
contract with plaintiff was executed on a printed ferm prepared 
ané generaliy used by defendont, and should be interpreted in the 
Aight ef the well settled principle of construction that if such 
& contract is in anywise ambiguous or uicertain, ail doubts should 
ve resolved moet strongly against the party which prepared the 
form of contracts 

3% ie diffiewlt to asoume that plaintiff, az agetit, 
would wiierteke,er that defendant would expect him to muertake, 
$@ we¢]l life ineuranees, comecndiing us om aiditional emi otirective 
feature of the policy the provisions for disability benefits and 
waiver of premium caymente, with full mkmowledge on his paxt that 
the additional etiractive features of the policy which he weed 
on his client would, in the event of disability, deprive plaintiff 
ef renewal commissions which he weuld haye rewcivyec if that 
provision were mot imeluded in the policy. 

Many points are vaised regardimg alleged errers in the 
admission and exclusion of evidence. ‘e do not deem it neceovery 
te discuss each of these points in ¢vinil, Ii in sufficient te 
state that the competent evidence im the record es: ommple and 
aufficient to mistain the finding and judgment. 


Im poseing upon this question in Bradley ve Vederm, 
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Lage Inge Coss L7A Tlie Appe B24, BS5, the court eeid: 
a ae She We oteate ae to these and similar 
evjections raised by that in enses tried by the 
S witheus 6 furty "tee sale te tah the allie Ge 
tent evidence will nots of itwelf, be held to be 
for reverenl, if there ie enough competent evidence 
the record te sustain the findings of the court, «ince 
4t wikl be presumed on appeal, that the court eonsidered 
the competent evidence only. Sighs y+ Collingg, 227 
Tlle 348." 
We are unable te agree with defendant's contention 
that the finding ond Judgment are against the manifest weight 
of the evidences The trial eourt had an eppertumity to see 
and hear the witnesses and we are of the opinion that substantial 
fuetice has been dome in this canes The court wan Justified in 
finding thet plaimiiff was entitled te receive 996.79 renerel 
Comiseion for 1932, ac well aw 379 renewal comsuleston on the 
1921 premiums paid by the insured. 
Finding no reveraiele error in the recerd the judgment 
of the Municipal court for $185.90 ids affirmed. 


AVPTPMED, 


Gridley and Soanlan, Ide, concourse 
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MAE KLSINMAN, doing tusiness as 
HASEXLL. FINANCE COMPANY, 





Appeliant, 
YR. 
HERRAN SEVERIN, 
Appeil OR 


2¢2 1.4. 609° 
UR, PRESIDING JUSTLCB SULLIVAN 
DELIVERED THE OPIHICK OF THR COUNT, 

Plaintiff in the trial court, who is asppeliant, brought an 
action of replevin. ‘there was a trial by the court witheut « jury 
and a finding and judgwent that the right of property wae in defend- 
ant. Hetiene for a new trial and in arrest of judgeaent were over- 
ruled and plaintiff seeks to reverse the judgment by this anseai. 
| The property in controverey consistea of lathes, macsines, 
tools aid other appurtenances of a shop, which the affidavit for 
replevin alleges te be the property of plaintiff, Hae Kleinman, 
doing business as the Haskell Finanee Company, unjustly detained 
by defondant, Herwan Severin. 

Plaintiff gentends that the court erred in permitting de- 
fendant to offer on the trial the defense of usury without firet 
having asserted it in en affidavit of merite or plea, and in ree 
fusing s continuanee of the cause to plaintiff when she was taken 
by surprise by the evidence ef defendant comesrning usury. 

Upen the trial the chattel mortgage upen whieh plaintiff 
relies to eatablien her right was identified and ite exeeution ad- 
mitted, but a eureful examination of the record discloses that 
neither it nor the notes which it secured were offered or received 
in evidence, Inasmuch as this point was not raised in the trial 
court, #¢ are satisfied from the reaerd that the court and the 


attorneys representing the parties preeesedied with the trial om the 


theory that after the chattel mortgage had beer preperly identified 
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and its execution admitted, it ras effered and received in evidence 
and so considered by the court. 

Assuming that the mortgege avd notes were properly in @vie 
dence, there is no merit in plaintiff's contention that the defense 
of usury could not iegally be interrosed unlese it had been specifi- 
ealiy plesded, 

This same queation wae raised in the ease of Raving vy. 
Peiser, 289 Ill.App. 15%, 164, ond in Aleposing of it thie court held: 

“While the general rule ie undsubtedly ae contended by plain- 
tiffs, there is a weil recognised exception to it, nanely, that where 
oe plaintisr relies upon an instrument in writing fer the purpose of 
shoving his right or title, a defendant may attack the inetrument on 
the = that it ie void for usury without gy ——s it. 

. ae 4a &, @. 467; Davi Doki @ 
ADD. 437, 61 S&S. W, 457; iV 
27 Raling Vaee Law, 267, Bee. 


Tre uncontradicted evidence submitted tended te shew that 
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while the notes purgorted to represent o transaction wherein $1,000 
Was leaved, the actusl amount leaned was 9500, It wae admitted that 
$600 was repaid on the loan, Defendant tendered $500 to plaintiff 
in open court whieh she refused te seccept. 

Plaintiff advances the arguuent ou page 9 of her brief that 
defendant's evidence ae to the seount of money received by it at the 
time of the loan was refuted by the evidence of the witness fsliy 
Skelmik. FPilaintiff recites that this witness testified that defend- 
ant wae given $1,000 om the loan. This ie a misstatement of her 
evidence, The testified that she wae not in plaintiff's expley at 
the time the loan was made aud that she had no pervonsal knowledge 
concerning it. She did, however, testify that defendant had reeeived 
only $800 at the time of the loan. 

Plaintiff's arguaent that she was prej.diced by the refueal 
ef the trial court te grant a continuance is untenable. Ghe had an- 
neouneed hereelf ready for trial and the granting or refusal to grant 


@ continuance of the cause rested in the sound distretion of the 
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trial court. Wo do mot feel that there was any abuse of that dise 
eretion unfer nil the circumstances of the ease, 
Finting no error in the judgment of the trial court, it is 
affirved, 
AUFLBMED, 


Gridley and Seanlan, JJ., conour. 
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ADOLPH GONLITZ, So, ) f 

Appellee, f 

Ve ) | 
BENJAMIN L. LATHROP INTE Locee 
oy te 
: 
as Jo ALE APPRAL YROM CIRCUIT couRr, 

“ Defendants. COOK COUNTY. 
BENJAMIN Le LATHROP, 24 2 Le 60 Q| 


Appellant 


DERIVRMD THE OPINTOH OF THE COURT. 

The appellent, Benjemin 1. Lathrop, prosecutes this 
imterlocutery appeal from an order of the Cireuit court granting 
a temporsry injunetion restraining Lathrop (one of the defendanta 
below and hereinafter referred te ay defendant) from enforcing 
or collecting, or attempting te enforce er collect, « judgment 
secured by him im the Circuit court, February 15, 1933, against 
Adolph Goelitz, Gre, complainant, (and aleo against Adolph Henkel) 
for $9450. 

April 7, 1933, complaiment filed his bill in the Circuit 
court, the essential allegations of which are thst Oeteber 19, 
1931, Benjamin lL.» Lathrop brought on action at law im the Cirowit 
court of Cook county against Henkel Edge-lLite Corporation (hereine 
after referred to as the corporation), Adolph A+ Henkel, George 
J.» Kirkgasser, Harry 4+ Sest amd Adolph Goelits, Or., whe were all 
served with process and appearedj thet Lathrop filed hie declaration 
and that iseue was joined by the filing by all of the defendants 
of pleas of the general iesue and several apecial pleass that 
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Vebruary 15, 1933, im « trial by the court without » jury, judg- 
ment woe entered in favor of Lathrop and against complainant and 
Henkel for #9450 including $1200, attorney's fees; and that the 
cause wee dismissed om the trial as to defendants Kirkgasser and 
Best, having been previously dicmissed as to the corporation. 

The b411 alee alleged that the enuse wae tried Yebruary 
14 and Vebrucry 15, 19534 thet compiainant was not present during 
the trial nor represented by an attorney, and had no knowledge 
that the trinl was to take place or hai taken place until after 
the expiration of the Jamuary term, three days before the wd of 
which judgment wes entered; that Lathrop, Kirkgnawer and Best were 
present ot the trial ond reprerented by counsel ond Henkel was 
neither present in person ner by counsel amd thet complainant is 
informed and beiieves and is advised by counsel that the proofs 
upon eaid trial did net tend te support any cause of nection aguinst 
him and were ineufficient in law to support the judgaents that the 
judgment was contrary te the law and the evidence and would be 
reversed and a mew trial granted im the event of review of the 
seme provided a bill of exceptions was available, which anid bill 
ef exceptions cammot, except with the aid of thia court, be mace 
to appear of record in thie cases 

The bil] further elieged that Lathrop's attorney stated 
on the trial thas the couse of action arose out ef & violation of 
the Tllineis Securities lawg that Lathrep purchased seventy five 
shares of preferred and one hundred amd fifty shares of common 
stock of the corporation and that the individual dcfondante were 
sued ag officers or direetore, that plaintiff's theory was that 
the corporation had mo suthority to sell the stock and was insolvent 
at the time the some wos sold to Lathrop; that Lathrop tendered to 
éefendants the stock certificntess; and thet the only evidence proe 
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éuced at the trial wae that offered by plaintiff. 

The bill alee elieged that Lathrop testified that in 
January, 1952, Nenkel sugcected that Lathrep put seme money into 
the corperationg that in Yebruary, 1951, Henkel seid that #a250 
would be the price of seventy five shares of preferred and one 
hundred and fifty shares of commen stock, and that if Lathrop 
put that smount in Henkel would cive him « ninety day note signed 
vy the corporation and indersed by Henkel and some of the officersy 
that if he wanted his money at the end of winety days he could have 
ity that Lathrep told Henke? he would put im $62509 that Februcry 
15, 19351, Lethrop paid Henkel $2506 and Henkel gave him a ninety 
Gay note for that smeunt signed by the corporetion and indorsed by 
Henkel and Kirkgaeser; thet Februsry 27, 1931, Lathrep paid $6750 
$e Henkel and received a nete for thet omoeunt exeented by the core 
poration and the sieck certificates im question executed by Henkels 
as president, anid George J. Kirkgascer, ae seeretaxrys that April 9, 
21031, Lathrop attended a stockholders’ weeting of the corporation 
at which time complainant was elected a director of the corporations 
thet complainant was 2 stockholder and director of the corpornt ion; 
that May 25, 1951, Lathrep teld Henkel that he dexired te return the 
stock and have his money refundedg that he repented hie demand on 
other ocessions an¢ that finally October 8, 1951, accompanied by his 
attorney, he renewed the demand which Henkel refused to comply withg 
and that Heskel wae the president and manager of the corporntion. 

The bill further charges thet the only evidence offered 
om the trial of the laweuit concerning complainant wae the testimony 
of iathrop that April 9, 1951, complainant attended » meeting of 
the stockholders of the corporstionm and at thet meeting was elected 
a direetor of the cerperstion and that complainant was a stockholder 
and director of the corporationg and thet there was no evidenee 
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on the trial to connect complainant with the sale of ihe stook 
to Lathrop. 

The bill further alleged that complainant slwaye had a 
meriterious defense to Lathrop’s claim and is net now and never 
wee legelly liable to himy thet complainont never 2eld nor offered 
te sell any shares of siook of the corporation, never knowinely 
performed any act or in eny way furthered the acle of amy stock or 
secouritiea of the corporetion to Lathrop em mever aided or aseiated 
im the scle of the stock to himg that he never knew or heard of any 
effer of asle or sale to Tathrop until thirty days after the commen 
lew action was commemeed in the Cireuit court amd never knew prior 
te November, 1931, that the corporation was inselvent, and never 
made ony ecle of ony occurities of the corporation to anyone. 

The 111 further aaserts that complainant was sorely 
efflieted physically and mentally for a period of three years, 
including the éate of the ingtitution of the leweuit by Lathrop 
im the Cirewit court, and thet he firet Loarned of the suit from 
Henkel three days aftex service of summong on Henkel October 19, 
19315 that complainant, Scteber 22, 1951, partly beeaume of his 411 
healthy partly beenuee he knew nothing of the facte of the ease, 
ané partly becouse the lavewlt war primarily « matter ef the 
business of the corporations, made inquiry of Henkel «ho was 
president of the corporation concerning the ense; thet Honkel. 
edvigse¢ complainant thet he would engage e lawyer to represent 
the ¢orporation end that he would arrenge to bave the seme lewyer 
appear and represent complainant witheut charge er expense te him, 
in vhich arrengement complainert acquieseed, and D<cember 8, 1951, 
et Deerfield, Tllimeic, Henkel advised complainant tunt he had 
employed Decker and Gelden ac atterneys im the cane} that Decker 
amd Goléen entered complainant's eppearsmee ond their own appearance 
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ae attorneys for him December 9, 1951, and January B, 1952, filed 
eertsin pleas on hin behalfy that December 28, 1952, ot Deerfield, 
Tllineis, Lathrep atvined eenplainent that he wee enploying Leo Ge 
Hema, an abiorney et low of erent Liability as e trial lewyer, and 
that Hone would be eubstituted in the eoxse for Seeker and Goldem, te 
Which compleinent agreed; and that Jiana entered Bis appearance for 
complainant ond the other defendounts on tust dates 

The bili further alleged that January 17, 1933, at 
Chicago, atierney Hane placed im a United States sail box, a 
ataled envelope adcreased to complainant at Deerfield, Illinois, 
bearing an uncaucelled United States three cent poctage stamp 
and containing a copy of a notice thet Hana would move the court 
Tamuary 19, 1935, for leave to withdrne ac attorney for the defend- 
ants} and that January 13, 1933, pursuant to sueh netice ami by 
leave of court, Hana, unknown to complainant, withdrew es attorney 
for the defendants. 

The bill further alleged that ucither the envelope mailed 
te complainant, mor the notice, wor any copy or original of the 
notice ever reached complainant, er, as far ac he knove, cvrer 
reached his home im Deerfield, lilimeies that complainant did not 
learn or hear of ox see any copy of seid aotice until three days 
after Februsry lG», 1955, when the January term had expiredj that 
eeomplainant ¢i¢ mot learn sox hoar from any source of any intention 
or moticn of Kana to withdraw er of any proeeeding in the case con- 
eerming; his withdrawal or his withdrawal witil three days after 
February 18, 1935, and wiriil thet dete the complainant knew nothing 
of the trial nor of the entry of judgment ageinst him im thet enuses 
thet three days after February ld, 1933, at Deerfield, Illinois, 
complainant was served by the sheriff of Lake county, lilingiss 
with a copy of am execution based on the judgment entered in that 
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leweudts and that FPobruary 74, 1933, compininant employed an 
attorney fram vhom he received in subsequent conferences accurate 
Anformation amd advice concerning the metice of the motion to 
withdger forwarded to him through the United States mall by hia 
atcormey Hema, Hana*s withdrawal from the case, the trial, amd 
the judgment emtered egninet him: 

Tae bili ef complaint was verified by somplaineamt and 
attached to the S111 wae a vwerdfied certifieste of hic solicitor, 


Lieyd ¢. “hitman, in the following form? 


“So whom it may Concerns 
"I, the undersigned Lloyd Cs. Ghitman, hereby 

gertify thet | ame merber of the bar of Illinois, have been 
engaged in setive praetice of the law im Tliimeis for over thirty 
yeurs, ane as attorney at law for Adelgh Goeclita, Oxr+ and for him 
and on his behalf, I prepared the foregoing b111 of complains, 
that in so prepar weld 6112 of complaint I had before me a 
typewritten transcript entitled in eeid cause number B-250276 
prepared by a court reporter, %. Me Franklin,g and an affidavit 
thereto, dated Mareh 28, 19555 by anid Z. Me Vranklin that she, 
said RP mgmt has been engaged im the business of court 
report o*¢ more than ten years, that she reported the tentimony 
and ena gcd ab the trial of seid case number B-2302%96 to the 

best of her 12 and abil’ mig lr igen ge gh of the same 
te be tramscrived and thet said trawweript, s« veriiy believes, 
is a true and correet transcript, | all the testimony offered and 
pressoetas had on said ae ‘ma I further eertify that to we 
est of my informnt: and Velie?, and in my best judgment az 
attorney at Lavy, pall of conpleint eovrectly and tyashiakiy 
atates and presents all material evidence offered ss received, and 
Sics"tar sisaecelane tx thak oeegoes Of the porcgteun of tan fe 

% the allegat re ere= 
going bill of complains numbered 4 te it. beth inclusive are trues 

“Lieyd C. Whitman, 
“Attorney at Law.* 


(Case Mo. Ba2s0276 was the common Law setion referred to in the 


bill of complaint.) 
Appended te the bill end identified ax Uxhibit "A* was 


@ transeript ef the record of the common law action, including 
the declaration and two edditieas] counts, charging eubatans lily 
that Nenkel, Sirkgasser, Beet and complainant sold stock of the 
corperstion to Lathrep in vielation of the Blue “ky Law. 
Complainant's theory te that he exercised due diligence 
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im retaining the services of attorneys who filed the necessary 
pleas in his behalf and diligently represented his interests in 
the laweuit until January 19, 1953, when an order was entered by 
the court permitting attorney Hana, who represented complainant 

at that time, to withdraw ac his attorney upon his motion and 
presentation of hia affidavit showing service of notice of his 
motion for leave to withdraw ae his «tterney by forwarding same 
through the United States mail to complainant's address January 
17, 19533 thet, through some unavoidable, accidental miscarriage 
of the United State mail, the notice never reached complainant, 

er te his knowledge his home, and that when the ecxuse wae tried 
Yebruary 14 and Vebruary 15, 1935, and judgment entered February 
15, 1935, he wae neither present in person mor by counselg that no 
evidence was presented on that trial showing that he was either en 
officer or director of the corporation at the time of the sale of 
the ateck te defendant in thie proceeding, and that there was not 
@ weintilla of evidence offered connecting him with the sale of the 
stock, or to show that he performed any act or in any way furthered 
euch galey that, having reveived no notice of the withtrawal of 
his attorney, he continued to rely om him te properly protect his 
interests in that actiong that no preparation was necessery for his 
éefense of the lawsuit, inasmuch as mo liability om his part could 
have been shown, and nome was in fact shown om the trial of the 
@ase; that he knew nothing of the trial and judgment against hin 
until three dao after the January, 1955, term of the Gireult court 
had expired, when an execution wae served on kim by the sheriff of 
Leke county at hia home in Deerfield, Illinois; that the judgment 
wae secured against him, mot because of any lack of diligence on 
his part, but solely by reason of the accidental miscarriage of the 
United States mails and that compleaimant did not and does not intend 
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to ask the trial court to set acide the judgment in order to 
permit him te present a defenge im the common law action, but 
gatiefied that mo case was proven sgainst him insists that in 
equity and good conscience the chomecller was justified in enjoin- 
ing the enforcement of the judgment, wiless and until defendant 
below enters inte the necessary stipulation in the law court to 
give compleinant a bill of exeuptions, of which he hase been 
accidentally deprived, s0 that he may have what appears to him to 
be an unconscionable judgacent reviewed by thie court on writ of 
errors 

No anawer was filed te the bill of complaint and the 
ehaneeller properly found that, for the purpose of the motion for 
a temporary injunction restraining enforcement of the judgment and 
the order granting same, the allegations of the bill of complaint 
were true. 

Defendant contends first that the bill of complaint 
presents no meritorious defense to the common law action and there- 
fore the order for a temporary injunction should not have been 
entered. Lathrop insiste now that complainant was « director of 
the corporation at the time the stock was seld to him and wes liable 
to him wader the Blue Sky law through the mere fact that he woe o 
dircetor, even theugh the evidence offered om the trial did net 
even remotely suggest that complainant solé the stock in question 
to him ex that he had met er even seen Lathrep prior to the sale, 
or thet he had knowlmgly or otherwise performed amy act or in any 
wey furthered such sales 

We have carefully exemined the enses cited by counsel and 
meither did any of them, nor any other ease in thia state that we 
have been able to find upon diligent inquiry, hold that « director 
of « corporation, the stock of which has been sold in violation of 
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the Blue Sky law, wae Lisble under that law simply by reacon of 
the fact that he wes a director, when he meither seld the etoek 
mor aided or encoureged the sale, nor knowingly performed azy act 
er in any way furthered such sale, 
But the bill of complaint alleged, and for the purpose 
ef thie appenl we must consider the allegations te be true, that 
Lathrop’s evidenee on the trial of the lawsuit was that complainant 
was present at a meeting of the steckholders of the corporntion, 
April 9, 1931, which wae several months softer the acle of the stock, 
amd at that time was elected a director of the corporation. Foihing 
appears in the record presented to thie court to indiente that came 
Pininant was a éirector of the corporation prier to the date of that 
meeting. If it is trues, as the record indleatec, thet complseinant 
war mot a director ef the eorperation at the time of the sale of the 
ateek and that he did met sell the steck, mor knowincly perform any 
act or in any way further such asle, we must conclude that the bill 
ef complaint éees present a meritorious defense te the ection at law 
amé thet there ig ne merit to defendent's first contention. 
Defendant's second contention ie that matters in issue 
are yes ad judiente ageinct complainant. 411 three counts of the 
deelarstion in the common lew action allege that complainant sold 
Lathrop the stoek in question aud exch count alleged that at all 
times mentioned therein complainant and the ether individual 
defendants were officers or directors of the corperstion., These 
ellegations were put in isaue by the pleas of the general issue to 
the several counts, which sct up in complainant's behaly the 
éefense that he had mo knowledge of and wae not a party to the 
sale of the stock. %% was wunecessary that complainant plead as 
a defense te that action that he wan not lisble merely because he 


was a director ef the corporation because mo such cleim wae 
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asserted in Lathrep’s declaration. Defendants Kirkgaeser and 

Best were direetore of the cerporetion at the time of the sale 

ef the «tock. Kirkgnaser was secretary of the corporation and 

the record discloses that he had actually taken part im the sale 

of the securities te Lathrop, but the isewes were found in favor 

ef these defendants who were present ot the trial and represented 
by counsel, and against the complainant. The record does not 
@iselose the theory upon which the trial court decided the case 

and we find it difficult te understand why a judgment could poesibly 
have been entered against complainant and mot the other defendanta, 
eepecially againat Kirkgaeser whe wes beth a director and secretary 
of the corperation, and was shown by the evidence te have actually 
taken part in the sale of the stock and the iseuanee of the stock 
certificated. 

Ne complaint is mace by complainant because of the withe 
drawal of atterney Hama or that he did mot have an atiorney present 
at the trial to present his defense for him and protect his interest, 
but he asserts that his defenses were adequately presented by 
Lathrop; that the proofs failed to show any liability on his 
part ond his only complaint ot this time ie thet he was secidentally 
deprived of a bill of exeeptions necessary to enable him t¢ secure 
am adequate review of the judgment om writ of error, beesuse of 
his failure to receive atcerney Hanna's notice of withdrawal. in 
our opinion the judgment ef the trial court is not rex judicatn 
upon due writ of error from a reviewing court. 

Defendant next contends that complainant ia preeludced 
from seeking equitable relief because he was guilty of gross 
negligence in the commen law suito Many cases have been cited by 
defendant in support of this contention, but they are readily 
éietinguishedle from the case at bar. They expound the general 
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dectrine that « party seeking to enjoin the enforcement of a 
judgment must be free from oll negligence and mist uee the highest 
degree of diligence. Theat doctrine ia the law of thie state, but 
we are umable to discover negligence in thin case om the part of 
Complainant that brings Kim within that rule. He was properly 
represented by counsel and hie interests in the leweuit diligently 
@areé for wntil his last attorney, Mr.» Hama, mailed him netice of 
his intention to withdraw ac hie atiorney. 

No negligence ean be charged to attorney Hama, complain- 
ant's lest attorney im the lawsuit, inasmuch as he used one of the 
methods prescribed in the rules of the Cireuit court for the sere 
vice of notice.  Compisinant Gennet be charged with negligence 
because of the failure of the netice to reach ites destination, It 
ia true that the law indulges the presumption from the fact of 
mailing that the motice wae reecived, Dut thet preswuaption is over- 
come by the fact eatablished by the record in thie ence that the 
Motice was tet received. The recerd disclosed ne negligence on 
the part of any of his attorneys or himself or on the part of any 
codefendent, or agent, that might be imputeble te complainant that 
was the proximate couse of the effect from which relief is sought. 
It must be conceded that complainant could be charged with no neg~ 
ligence up to the time that atiorney Honea mailed him the withdraws) 
notice, and hic failure to receive the notice having been sileged 
im his bill and being an aduitied fact on the record, he had the 
Tight to accume that Hema continued as hie attorney and to rely on 
him to protect his interests in the common law action. 

We have carefully considered the argument of defendant 
in support of hie contention that complainant was guilty ef such 
negligence as precluded him from secking equitable relief and 
fimé thet 1% is without merit. Im our opinion compleinant was 
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Geprived ef his legal rights in this case sand pertievlerly his 
right to a bi11 of exceptions, that being the richt he seeks to 
meoert in this proceeding, solely through the aecidental mise 

earriage of the United States wail in ite failure to deliver to 
him atiormey Hama's notice of hie metion for lenve to withdrew 


ae his attorney. 
im defining the charucter of accident that will justify 


invoking equitable relief againat a reculting judgment Freeuan 
On Judgments, Sil Gis, Wole Bp ote 124%, Po BEOV, used the follewe- 
img language, quoting fomeroy's Uquity Jurisprud ences 


“am unfereseen and unexpected event oecurring external 
te the party affected by it, and of which his own agency is not 
the proximate ¢cnuse, whereby, contrary te his own intention and 
wish, he leses some legal rights, or becomes cubjected to some 
legal Liability, and another person aequires a corresponding legal 
eoeete which it would be « yielation of good conacienee for the 

ter person, under the cireumstangen, te retain.” 


It ion the settled law of thin atate that equity will 
grant relief against the effeete of a judgment resulting from 
aecident where the complaining party and hie attorney are free 


from negligence. im ‘est Chiongo St, “eo Ne ve Stoltsenfeldts 
100 Ille Appe 142, 1456, the court held: 


"it is ceptended by the learned councel for appellant 
that » court of chancery 4 ot mo jurisdiction here to grant & 
new trial in an gy at lew, and therefore that the decree is 
here erroneous. In thi s behalf the éecision of this court in 
Keobonies Ne Bank vs Codeheur» AA Ikle Appe 470, la cited and 
relied upom. The decision ic mot contreliing of this case. It 
vt ge Me gag hove poy ty Reng that a eourt of has 
im general, juricdietion to direct a court of law want it 
ad on. Sub 4t dees not hold that « court of chaneery may not 
enjoin a party te a guit at law, or to a judguent at law, from 
enforcing it, and thue, by opersting upon the person in restraint 
ef eetion, contre] the effect of the suit or judgment. “his is 
im effect what the court below undertook to do here, fetes t¢ 
restrain appellant frem enforcing the judguent against sppeliee 
as @ bar to her further maintenanee of her suit. Te this extent 
® ogurt of under our prectice has uxioubted oo 
: 63 Ills 278; EZocte vs Despein, Ille 235 
ie FR BO tli. Apps 2483 2. B» Inge [Ge 


| ~ wand these * decisions are supperted by autherity else- 
where. 2 Meach Mods Eqs dure, Sees 658; 1 Black on Judgments, 
Sees 356 et seqe? Freeman on Judgments (24 Ed.), Sees 486. 
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"the ground upor which euch relict eon be granted ie, 
however, in our practice, at least, limited to cases wherein the 
iene’ at lew hae been obtained through fromd, aeotident or 

atekes 

“Im Foote v» Dewpain, our Supreme Court enys 

“We understemd the rule Weil settled thet 
& judgment has been obtained by fraud, accident or mintake, courte 
f equity bave jurisdiction te grant « new trial at law, or otber- 
ge relieve against the judgment, wolewe the party ageinat whom 

jad t has been rendered ic guilty of negligence. * * * 
When « Fetquent has been obtained by fraud, secidemt or migtake, 
aud the complaining party ie free from negligenoes, it is preper 
the relief should be ted im eo court of ecuity.' 

“There ean mo quegiion as to equity jurisdiction 
if froué, accident or mistake ie shown in the obtaining of the 
judgment, and it aise shown that the complaining party and his 
attorney have | nemligenes.” 


To defendent's contention that equity ia slew to vitiate 
judgaente the anewer is that complainant diselaime any intention of 
eeeking the vacation of the judgment in question, except as it may 
be oct aeide on writ of error by a courts of rewlew upon the 


ges 


presentation of « proper bill ef ¢xceptions. 
There in no force im defendant's contention that com- 
plainant hei an sdequate remedy ot law. The ences cited have 
me application to the inatent cave amt neither the writ of exrer 
Sora nobis nor the statutery substitute motion would be effeetive 
in sequring the relief sought im this procecdingy and even though 
they were that fact would mot be = bar to relie? in equitys 
Complainant deen not make any point om amy ruling of 
the trial court in the law cast, exoept an te the eaffiiciency of 
the evidence there presented te mupport the judgment entered.» 
The ease wee tried by the court without « jury and no motion for 
a anew trial wae neesaneary or reqcaive: to preserve the question of 
the sufficiency of the evidence te mypport tae finding anc judge 
mente  Chimax Bag Co. ve American Packing Coos 254 111+ 17%, 182. 
Ginee the amendwent to the *racticr act im 1911 an axception to 
the entry of the judgnent is mo lemger required te enable the 
reviewing court te pass upon the sufficiency ef the evidence to 
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support a juégment. ute Truck \teel Body So. 
Xe SOee M8 Ills Appe 280, 2459 City of Lewtaton y, Harri gtoms 
281 This 461, 466, 

The judgment was entered Pobruary 15, 1933, Juet three 


Gays before the expiration of the Jonunry term, and the fSiret 
information concerning aume reached complainant three daye after 
the expiration ef the January term wher even the trial court was 
powerless in the absence of o ‘stipules tom from Lathrep te cortify 
a bill of exceptionas Other points have been urged, bus we 
deem it winecessary to discuss them as they do mot affeet the 
merits of this appeal. 

For the reasons stated it is our cpinion that the 
chanuecller was justified in gronting the temporary injunction 
aud the order of the Cirewit court restraining the enforcement 


of the judgment is »ffirmes. 
ATFPIRE Ds 


Gridley and Seanlan, JJ.» concur. 
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MA. JUSTICE GiIVLEY MOLIVERES THE OrINTGy OF THK COURT. 


Tim an action in accumpait, commenced Auguat 1a, 193], 
there wae o trial before « jury in dume, 1932, and at the close 
of plaintiff's evidence the court directed the jury to return a 
verdict in defendant's faver. Upon such verdict bein; returned, 
and after plaintiff's motions fer judgment non obstante yeredictes, 
for a new trial and in errest ef judgment had severally been 
overruled, the court «entered the judgment ageinst plaintiff fer 
eostes frem which she presesutes the present appeal. 

Mlaintiff?'s dealeration ceomeiets of « apecial count 
and the commen counts, aecompanied by an affidavit of claim atating 
Anter alia that there is due to her from defendnat the ow of 
$59316.45.  Gefendant filed a demurrer to the special count and 
m ples of She geveral tesue as te the common countess accompunied 
by an affidavit of merits. Gn April 9, 195%, after argument, 
the court sustained the demurrer to the upecial count (te which 
wUling plaintiz? objected) and set the eauee fer trial at a future 
Gay om the issues mace by the common counts and plea. One of the 
efrers assigned by plaintiff is that the court erred in sustaining 
the demurrer. ‘hortly before the trial defendemt filed an amented 


affidavit of merits. In the special count the allecatione are in 
substance: 
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That on August 1, 1927, Pe Romane & Company 
(hereimafter veferrvec to as Komano & Go.) wae am Illinois core 
poration, authorized under ite charter to act “as agent for 
others in the chas’, sale and management of real estates” 
that defendant (hereinafter referred te as the Healty Co.) was 
and 16 om lliimeis corporation with the some authorized a 
that on said day, at the solicitation of Romano & Goo, plaint 
(then being ummarricd and having the mame of Mary Ellen KeKerma) 
surrendered to femane & Co» three contracts for the purehase of 
three pereels of real estate, which contracts had thorecofore 
been entered into between Nomane & Cos and plaintiffg that the 
then sgreed value of plaintiff's equities im said parcels of 
real entate wac 93,1453 and thot in consideration of the surrender 
and cancellation ef the contracts and « ench payment to it ef $5060, 
Remane & Cos executed and ¢elivered a “pretended” vontract fer the 

of certain other real eatate to plaintiff at a total price of 

11,780, upon whieh smount the egress Siem of 935145, aad the 
eash payment of $500, were eredi Seve ia set forth a cony of 
the contract, as executed wider seal by the parties ea tl, 
1927, together with the endorsements thereon of the mont ama 
ether paynents of prined aud interest made by plaintiff, « the 
first on September 7, 7, and the last on June 4, 1932.) ‘That 
sometine between Septerber Tth and Hovenber Ird, 1927, plaintify 
Was informed by Romane & Ces that the eoutract had been asutgned 
and transferred by it to the Renlty Ge. (defendant)s that the three 
partial te made by plaintiff to Komane & Co. on the contract, 
on T 3B, 1927 an¢ prior thereto, aggregated $378.72) that 
after Movenbor 3, 1927, plaintiff made ali of the endorsed partied 
payments to the “enlty Coe, the aggregate emount ef which, together 
with interest from the reapectiye dates of payments, ie 
$593).6.65% that by the terms of the contract the final payment be~ 
Came due om \ugust 1, 19505 and that om that date an “alleged 
extension agreement" wae entered inte between the Aealty Cee and 
plaintiff, under her then mame of Mary “llen Leonard. (Here is set 
ferth » ecopr of the extension agreement.) Thet theresfter plaintiff 


paie to the Healty Cee the var paymenta specified te be made in 
the extension “up te and ineluc the payment of May ig 
i94a;" and im addition therets she to the Realty Coes as 


@ commission for the granting of the extension, the cum of £129. 


That the “pretended” contract of August 1, 1927, purported 
to be executed by Homane & Coe, acting as agent, “on behalf ef an 
umdiseleged principal,” “hoce name was not diseleseste plaintiff: 
that the « attached te the contract “is the seal oxy the agent 

and not the principal, and tast, therefore, the princi ig not 
bound ox in any way obligated on said contract ;" that & Ses 
being suthorizeé under ite charter te act only »a agent for others 
and being prohibited by the 'lLitmois cteatutes from engaging in the 
purchase and sale of real estate, “is not obligated om said contract” 
and that, therefore, the same “is veid and of no effects” that the 
contract, ae void in its imeeption, “is veid in the hands of the 
assignee” (the Realty Ce+)g that the payments made to the Renlty Coe 
ar@ payments mace under a void : tj amd that, heneeyg the healty 
Cee “beenme ane is indebted to 7 iff” in the sum of £17,000, 
etesy wherefore plaintiff brings her suit, etee 


It will be noticed from the allegations of the count that 
plaintiff is met euing ppgn the clsined unlawful contract, or accord 
ing to ite terms, but rather om the theory éf an implied contract of 
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the Realty Coe to return money which in equity and good cvn~ 
egience 1: has no right te retaime As said in Covhral Transportation 
Soe ve Pullman's Yalagse Car Coos 159 Us Se Shy 60g “to maintain 
gueaA an action is not to affirm, but to diseffizm, the wilesful 
gontract.” 

an the amended affidavit of merits of the Realty One, 
vy its president, Arthur Le Yeinechenk, accompanying its plea of 
the general isaue te plaintiff's common counts, it io stated im 
eubstance that the contract of August 1, 1927, between Romane & Uoe, 
as first party, and pleimtiff, as second party (mentioned in plain- 
tiff's affidavit claim) “was and is a good, valid and mbsisting 
contract between anid partiess" that the ancienment of the contract 
from Romane & Coe to the Healty Co.) (nlse mentioned im pladimtirtts 
affidavit of cleim) “4a ” geod en! veltd eectenment of enid original 
contract,” that the sgreewent of extension, mote between the “ealty 
Soe and plaintiff an “west 1, 21950, {alao mentiowed in slainttrrts 
affidavit of glaim), “iis a gout, subaivting and binding screcment 
Between the parties tnwretog® that “omane & Sue, “xepresasting as 
agent the omer,” had full righ’ and lawful autherity ww enter late 
the contract of August 1» L387, “ay virtue of ite evrlitieate of 
incorporation untex the laws of Tiiimedaj” tact suid contracts “iw 
mo*. voig fer went of wutunlity;" anc that there is mot cue te plain- 
tiff from defendant (Realty Co.) the som of {5pSi0.60_ ox auy am 
whatsoever: 

Om the trial plaintiic iceiified at tomsdierable length 
@e a witness im her cum behalf. she cnilec Lawwemee . Nonane and 
twe Others os hex wilsesaes amd suey gave testimony. sae adso 
imsxodueed im evideaee Gertaia dnsiruments and documents, including 
(a) the original euntract of August ly 1927, between Homane & Co» 
end plainwffz (2) she extension agreement of sugust ip 1930, between 
the Realty Co. and plaimiiify (¢) a warranty deed oF Ms «+ ~o7ualli's 
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a bachelor, dated May 19, 1926, and recorded May 21, 1926, conveying 
certain premises (of which the three lots mentioned in the contract 
of August 1, 1927, are a purt) te Lawrence &. Homano, individuslly; 
(4) a deed of Charles Srdman and wife, dated May 20, 1926, and ree 
corded May 21, 1926, conveying the auue premises to Lawrence P, Homano, 
individually; (¢) a warrenty deed of Lawrence ?. Romano and wife, 
dated October 17, 1927, and recorded October 2, 1927, conveying 
the same three lots, mentioned in the contract im question, te Louis 
Co Marks, individusliy, (xt that time Marks was the secretary and 
treasurer of the Esalty Go-)s (f) the certificate of incorporation in 
Tllimoie of the Renlty Coe, on May 22, 1924, in which it ie stated 
that the scbject for which it is formed is “for the purpose of acting 
as sgent foxy others in the purchase, wale, renting and management of 
real estate and leasehold interesta * * in the negotiation of loans on 
real estate and leasehold interest," etesg and (g) a certified copy of 
a éeoree of the ouperior court of Cook County, entered on June 3, 1931, 
wherein it is adjudged in substance that, by reason of the foilure of 
Romano & Coe to make an ammual report as required by the Illineis 
statutes and on motion of the Attorney General of the State, said eor- 
poration “is hereby dissolved." 

iu the contract, dated august 1, 1927, signed by Romano & 
Coes “by Lawrence Ps Romano,” as first party, and by plaintiff, as 
second party, and gealed by the respective parties, it is provided 
in substance: 


et ee ee ee Oe ee at peeten oe Ee 
tg armen @ as stated, the first party “will onmpe to be convey 
yo in fee By A EE 






= £.* 
Rere axe desorite 4 


conveyanee fedlowing preniecs: 
the agrees te pay te Remano & Coo, 
at ite Shtenae Letiams “the. ory e750, in the manunexr follewingt 


$3645 on the exeoution ef this contracts the receipt ef which is 
hereby acknowledged, and the balance of *8,105, in monthly inwtali- 
mente of $125, or more, each, - the firet payment om September 1, 1927, 
and one payment on the firat day of each and every month until August 
2» 1950, at which time the entire unpaid balance shall become due and 













 Puwetnioe ed td bomolinsm tos ooudd of? debit Yo) eobhierd alate 
wekewotvd oad nen a8 eeprecttin rn cteis< | | 


hte dun oxmmoe .% somwtst te deed yomoreew a (8) Fuhhs 
ahywrnes eFROL 408 tedecod bobyooet bean , SHEL atl redere luiduedl 
sive et tot dnoup ne doutg00> ei? at weaakonom ated ord) ome : 
— wutoroee aid enw eat outa teats #0) evi teabbvbiet tent ye res of 
as mokieroyseomt Yo evaattatess wit (2) ¢(e0d eelowt sats ‘to aes moon 
_ etate wk OF solute wk @DIUL 428 aM to vat Tewe le 20 n bomb. 
wittoo Yo seoutmy ad? sor" et YounOR of o2 deittw xo? toohde it tet 
Yo encepneue tun gutduer gett yomadoun nad mb gaadte x0 fens 
Bo MACE YW Gokiatsogen oad mi * * gtooxsdnt bfodesnek bme states Lom 
fo yuo HeEtEixee 4p) dae so0d2 ‘aivowént Afaoseek ims states Looe 
"HUGE 40 grat up boven evimme” waod to suee gokuogua edi Yo vomasb 
% euoliat of? 16 mounset YC edadté conssode mk soghuhbe of #2 msaade 
| “aheatist oui 8 botsayer ee s40qes Sanane as osam 0 +69 8 snaaea 
“toe Dkee qsdedi wl? Yo Lexowsd yomterds asd 9 moi iK m9 Smt eetutate 
“,cevlonets ydor0ed oi* mod 30 20q 

A oneal YS dommte gTUCL o£ fone doded »toatime ade at ‘s 
Be qtibintalg wi bee yycrng foxtt ox *,onnepi +3 womozial YS" 9000 
| bebivesy af es eeehiteg syivoogess ont ud betage dew aveaag Snoooe 


te axo't bie esos oa : 
| ifatie yoreq Sap2sa saat 











~be 


eo” with € per cents interest, cteoss and that the second 
party oleo agrees to pay all taxes, special avsesoments, ete. 
Theat it ig mputuslly agreed between the parties (1) 
that “whem the entire purehase price hae been paid hereunder, 
together with interests” and of the covenants ef the second 
party have been performed, the first party “will deliver te the 
second party an owier's guaranty policy in the uewval form, issued 
by the Chicage Title 4 Trust Goes" eters (2) thet the firet party 
"will enly recognise such payments on this contract as ekall be 
reeceipted for by ite suthorized representatives” that “in cnase 
the second purty shall fail to make enid payments or any of them 
when due, then this contract shall, at the option of the first party, 
beeome null and void, and the righis of the second party herein shall 
be cancelled, and the anounts on this contract be forfeited 
to the first party, and shall remain ite property, as liquidated 
» oY at the option of the firet party the entire belanee due 
er this contract shall iumediately become due and payables” * * 
4) that "no failure on the part of the first party te enforee any 
Tight accruing to it because of amy default of the ey eg in 
promptly performing any of the previsions hereof, * * be 
cometrued te operate as a waiver of any of the provisions of this 
contracts” and (3) that “the imterest of the second party hereunder 
ghall not be aceigned * * without first obtaining the written eon- 
gent of the first party.” (Here follow numerous other provicions 
mot now material. nd there are endorsed om the contract many 
partial payments, for prineipal or interest, made by plaintifft - 
the last payment being on Jume 4, 1931. Many of the later endorsed 
ong ooo identified by the imitislg “LeCelle” + being onid Louis 
Ge 


*. 

Im the extension agreement of suguet i, 1930, executed 
by the Healty Cee ae first party and plaintiff as second party and 
being under seal, it is stated and previded in part aa follewas 


The fivet ty ie the legal holder of a certain “Neal 
Estate Sales Gent eo” originally entered inte by = between 
Romane & Goes an first party, and the “undersigued" (plaintiff), 
ae second 9 under date of August 1, 1927, aud which contract 
provides “for sale and purchase of the following deseribed 
real estate": e are described the three lots)% and which 
contract “was duly ase and delivered" Remano & Cos and 
Lawrence ?. Romano to Realty Coe, which “is now the Legal 
holder and owner of ssid real estate sales contract." 


The second ty, in consideration of her agreement 
hereinafter made, desttes to have the princi balance Of 94,080, 
and acerued interest due, “or a total of $4,755.90, extended te 
become due and ie in the following manner: $55.90 on ox before 
jmgast 6» 19503 $75 on or before Howenber 1, 19509 $75 om or before 
December 1, 1950, and $75 on or before Jonuary 1, 1931, and (75 on 
each month thereafter until an? including July 1, 1932, and 64,025 
on er before sagust 1, 1991." 


Therefore, the first party “hereby agrees to extend the 
perment Of $4,755.90, ae above stated, payable in the foregoing 
etallmentes, sc long ae «nid secend party shall promptly pay 
interest thereon from August lp 1950, at the rate of 6% per 
at the effice of the Realty Coe in Chiexngo, “and shell further 
keep and form the covenemts and agreements in seid real estate 
sales contract contained.” 
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In case the second party “shall fail te ey Ange 
the covenants herein stated, y eal) defoult in the re of 
eny one of the foregoing inetallments of oF alk saele' en ond intere vty te ae 
extended, she hereby agrees that heretoe 
fore wow in on seid reel estate enles > emakones up te the the’ tone of 
such ault, shall be forfeited ae liquidated demeeng and that 
then, and im that event, said first party (Realty Co.) shall have 
the right and option to cancel the anid real ewtate saan bag ~~ 
ehall m ond there become null and key & or Pan rwagrad 

ret i ity ayo) 


aiibeavetioned Lote shall then zyvox’ t¢. the ar ty 
and gaid second » in case of default of the terms and 


i teadek vores, ds extension agrosmen the Spree tome 
eetate contract shAll then and there become sutomutionlly effeeted.* 

it ie to be noticed that in ens¢ plaintiff should make all 
of the deferred payments te the Realty Oo., and fully pay te it the 
balance of 24575590, and all interest accruing, ctor, the Realty 
Coe does not agree to convey, Or cause to be conveyed, the said 
three lote to plaintiff. 

Inasmuch aw we have reached the conclusion, after con- 
sidering sll of the evidence introduced by plaintiff, that the 
- eourt erred in directing o verdict fer defendant and in entering 
the judgment appesled fromy we shall refrain from a detailed dis- 
cussion of plaintiff's tewtimeny and that of her other witnesses, 
particularly in view of the probability that another trial may be 
had. Suffice 4t to sey thet it is our opinion that plaintiff's 
evidengve sufficiently showed, prima fache, euch o state of facta 
as under the law entitled her to recever back from the Realty vos 
the various emounte of money she had paid to it under and by virtue 
of said real estate contract of ugust 1, 1927, and wider ami by 
virtue of said extension agreement of sugust 1, 1950. Ye regard 
both the real estate contract and the extension agreement as lacking 
in mutuality, and,» therefore, void. 42 to the controes of august 1, 
1927, we are of the opinion that 1% eamnot be construed os being 





binding upon the then owner of the property, lawrence ?. \omano, the 
undisclosed principal, because it was executed by an agent, ‘omano 
& Goes and in the name of that agent and under the respective seals 
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of the parties. in Walsh ye Murphys 167 Ills 228, 251, it is snids 
"The rule in regard to instruments under seal made by an agent is, 


that in order to bind the priceipal acd to mke it his contract it 
must purport on its faee to be his contract and the seal must pur~ 
port to be hia. An agent cannet ordimarily bind the principal by a 
scaled contract executed in his own mome, nor can the principal 
erdimarily avail himself of sueh a contract and sue the other con- 
tracting party thereon. An undisclosed principal whose authorised 
agent has made such a contract io hia behalf can neither sue nor be 
sued on it." (See, aleo, Harms v+ MoCormicks, 132 Ill. 104_ 110} 
Beilin v. Kreyn & Datos 350 Lie 284, 290.) And we do not think 
that the holdings and decision in Sebagter v. Fleming, 176 Ills 140, 
149, relied upon by appellee's counsel, showld ve considered, under 
the particular facte of the present case, ag militating against the 
. Spplicetion here of the sbeve stated rules, 

Mer, in our opinions, ean the contract of Auguet 1, 1927, 
be consicered #5 binding upon the agent corporation, Romane & Cos, 
to convey the property te plaintiff, beeause a eorperstion under our 
etatutes is prohibited from acquiring and owning the reel estate for 
the purpose of reenle, and, henee, cannot make a valid contrect te 
convey the property. (See Section 10 [llineis Corperation Act, 
Cahill's Stats L931, Chap. 32, pe 7409 People vy. Pullman's Car Coe, 
175 Ills 125, 142) Imperial Building Co. ys Chiengo Board of Trade, 
238 Illes 100, 105.) Wor can it do indirectly whet 1¢ esnmet do 
directly. (Wacker y. Taylors 252 fll. 424, 430.) Furthermore, inasq 
much as Somane & Cos was an “ageney“ corporation and evidently 
orgemised under the provisions of section 3 of eaid Corporation ct, 
we are of the opinion that it hed no power to contract te sell the 
property te plaintiff, where in the particular contract it asmimed 
the primary obligstion or liability, thereunder, under the cuise of 
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merely acting as the agent of an undisclosed owner, ‘e regard 
such assumption and the making of such » contract ae beyond the 
seope of its powers, rendering the contract unlawful and void. 


In Calumet, ete» Cos ve Conkling, 273 Ills 318, 526, it is said: 


*Contracte mate by = corporetion vhich are beyond the 
seope of its To are umlawful and void and cannot be enforced, 
* *, ‘The chjection to the contract ia, not merely that the 
corporation ought not to have made it but that it could not mmke 
it. the contrect can ot be ratified by either party beenuse it 
could not have been authorized by either. Ne performance on either 
side can give the unlawful contract any velidi y or be — feunneteee 
of any right of action ite’ (Citing Central tra 


ies yak “Sr anaes tien aaa 
pe Se action can mainteined upon the unlewful contract, 
avd in such enues, if the courts ean afford any remedy, it cannot be 
done by affirming or enforcing the contract, but in some other 
manners’ That case wags followed and approved in Nozsh, venue 

Bie 


Buiiding and Loan Age'n ve jiuber, supra, (270 Ill. 
And the contract being vold, not only beesuse lacking in 





mutuality but because beyond the powers of Komamo & coe tu make it, 
ané alse beyond the pewers of the Senlty Cov, aswignee, to act under 
it, plaintiff is entitled to reeover back in this ageuupit action 
such moneys ay it appears she paid to the Realty Oo. (Tietke v. 
Uaion Sauk of Chicago, 259 Tlls ‘ppe S41, 3443 ‘febeor vy. Hulbert, — 
25 Ille Appe B@ly SS0-1y Bradford y» City of Chicago, 25 ILl. (Ll, 
4243 iaflin ye Howes 112 Tlle 253, 262.) Yurthermore, the contract 
between Romane & Coe and plaintiff being void when made, no validity 
can be imparted tq it by the subsequent assignment of it by Romance 
& Coe to the Realty Coo, or By amy partial performanese of it by 
either of the parties. 23 tlle Appe 649, 
652.) 





If it sheuld be contenwicd that the contract should not be 
considered wmilateral en the ground thut i+ could be specifically 
enforced in equity by plaintiff as against Lawrence ©. Remano aa the 
agent of Romano & Coe iu signing it» the ancwer te sush contention 
would Be that Romano, acting ac agent fer the company in the signing 
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of an when vizeg contract, could aot be held personally liable 
as such agent om the contract. (Tulimouy y. lows Paper Beg cose 
108 leva 357, 362-35 Junoon, herman & 09+ y, Whdees 37 Ills S52, 
S345 Eangoek ys Junkez, SF Tlls 28, T1p Joudtgble Trust Cos ye 
Temdors 88° Tile 42, 47.) 

Ye conclude that the court erred im sustoiming ¢cfendant’s 
demurrer to the special cowmt im plaintiff's declaration. ‘Ye think 
that the count stated a good cause of action. And the cvurt alas 
erred in inetructing the Jury, at the clowe of plaimtiff’s« evidenees, 
te return a verdict fer defendant and in ontering the Jucguent 
appealed from on such werdict. ‘evordingly, the jucguent of the 
superior court is reversed and the camse remanded with directions te 
overrule said demurrer to said special count, and to allow é«fendant 
te plead thereto if 1: s@ desires, and that there be another trial 
on the morite. 

REVERSED AB REMANDED WITH DIRECT IlOMse 


Mallivan, Ps Je, and Seanlan, J., comeure 
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of an ultra vires contract, could mot be held personally Mable 
as such agent on the contract.  (Thtlmomy v. Iowa Paper Bag cose 


168 Iowa S57, 36%*34 Dunonn, Sherman & Cos ve Wilags 32 Ills B52, 
B34; Haneoek ys Yunkers 55 Mlle 28, S1Sp Fouiteble Irunt Coo ve 


Teylor, S30 Tile 42, 47.) 

ve eonelude that the court erred im oustaining defendants 
demurrer to the special cownt im plaintiff's declaration. Ye think 
thet the count stated a good cause ef setion. And the cburt alco 
erred in inutrueting the Jurys, at the close of plaintiff's evidence, 
to return a verdict far defendant and in centering the Judgment 
appenled from on such werdict. <‘ecordingly, the jucguent ef the 
superior court is reversed and the couse romanded with directions te 
overrule snid dewurrer to maid especial count, and to allow defendant 
to plead thereto if 1: so desires, and that there be another trial 
on the morite. 

REVERSED ABLD REMAMOED YITH DIRECT ION. 


Sullivans, Ps Jo» and Seanlan, Js, comoure 
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JOHN We MeEDOVELL, JOGEPH Ne ) 
BRITTAIN, and VAL JOBGT, Tro» ) 
amd DIME SAVINGS AND TRUST 


COs, exeouters of the lant 
will of George J+ Jobst, deceased, BRROR TG SUPSK TOR 
Befendamt 


e in Srror, 
COURT GF COOK COUNTY, 
ve 


a 272 LA.603 


Je HISLD, 
Plaintiffs in “rrer. 
MP. JUSTICE GiIDLSY DALIVERED THE OPINION OF THE COURT, 


On December 9, 1930, plaintiffs breught suit in 
Regumpsit, upon vix notes, 211 dated Jamunry 19, 1926, and 
executed, indorsed and delivered by defendants im payment of a 
part ef the agreed purchase price of about 4,000 aerves 4f land 
im the State of Florida. The notes with others were secured by 
defendants’ mortgage on the land. Plaintiffs’ cecleration econ- 
sisted of « special count and the common counte. Copies of the 
notes were attached to the declaration. Tiree of them, exch for 
$18,553.35, matured on Jamumry 10, 1923, and three, each for 
$16,666.67, on Jemusary 10, 1929. 11 bore interest from date 
at 6 per cent per arnnum until maturity, payable semi-annually,» 
and at 7 pex cent per annum after maturity, and sll previded that 
im case sult should be brought for their ecliection defendants 
were to pay reasonable attorney's fees. Certain indorsenents 
of semi-annual interest payments made by defendante appear on each 
notes Accompanying the declaration is plaintiffs’ affidavit of 
claim made by Joseph Ks Brittain, wherein he states thot he is the 
éuly authorized agent of plaintiffs amd thet a large sum (naming 
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it) is due to plaintiffs from defendants for the principal of 
paid notes and unpaid interest, “together with reasonable attorney's 
fees, provided for im the notes, a» may be fixed by the court upon 
the hearing." To the declaration defendants filed a plea of the 
general iseus, accompanied by an affidavit of merits by George ¢. 
Mield, ome of the defendants, and a notice in writing under the 
Plea of special matters intended to be relied upon by defendants as 
a defense om the trial, as provided in section 46 of the Practice ct. 
The matters stated im the affidavit and in the notice are substantial 
the some. A trial was had before a jury during May, 1952 Miain- 
tiffs introduced in evidence the notes sued upon and also the 
mortgage. They alee enlled as « witness said Brittain, who testified 
that there was due for prineipal $105,000, and for unpaid interest 
te May 109 1952, $20,824-92, making total sum of $125,824.92. 
And evidence was introduced showing that reasonable at\orney's fees, 
as provided in the notes, would be 5 per cent of said total sum, or 
8692910245 and that the aguregate cum claimed to be due from defend 
ante wes $132,116.16. Plaintiffs then rested their enne. 

On behalf of defendants the principal witnesses were 
George C. Hieléd and Maurice A+ Barancik, defendants’ attorney at 
Chiengoe Defendemts also called three other witnesses and intro- 
duced the written agreement, dated September 9, 1925, for the pur- 
chase of the land, and several other writings. uring the croes- 
examination of some of defendants’ witnesses, plaintiffs caused to 
be identified certain other inatruments or writings, and, out of 
order and during the progress of defendants’ case, wore allowed by 
the court over objection to introduce them in evidence. 4% the 
conelusion of defendants’ case as presented, the court inet ructed 
the jury to return a verdict finding the issues for plaintiffs and 
assessing their damages for the full amount of their Claim, 
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it) is due to plaintiffs from defendants for the principal of 

paid notes and unpaid interest, “together with reasonable attorney's 
fees, provided for im the notes, a» may be fixed by the court upon 
the hesring." Yo the declaration defendants filed a plea of the 
general issues, accompanied by an affidavit of merits by George ¢. 
Wield, ome of the defendants, and a notice in writing under the 

Plea of special matters intended toe be relied upon by defendants as 
a defense om the trial, as provided im section 46 of the Practice Actes 
The matiers stated im the affidavit and in the motice are substantial; 
the somes A trial was had before o jury during May, 1952. Plain- 
tiffs introduced im evidence © the notes sued apon amd also the 
mortgage. They slee called as a witnens said Brittain, whe testified 
that there was due for pringipal $100,000, and for unpaid interest 
te May 10» 1952, $20,824.92, making « total sum of $12%,824.92. 

Ama evidence waa intredueed showing that resnonable at iorney's fees, 
@8 provided in the notes, would be 5 per cont of ssid total sum, or 
6291624, and that the aguregate cum claimed to be due from defend> 
ants wes $132,116.16. Plaintiffs then rested their ease. 

On behalf of defendunts the principal witnesses were 

George Cs. Hield and Maurice A+ Sarancik, defendants’ atvorney at 
Chiengoe Defendemts alse galled three other witnesses and intro- 
duced the written agreement, dated September 9, 1925, for the pure 
chase of the land, and several other writings. uring the croese 
examination of some of defendants’ witnenses, plaintiffs caused to 
be identified certain other instruments or writings, and, out of 
order and during the progress of defendants’ case, were allowed by 
the court over objection te intreduce them in evidence. At the 
conclusion of defendants' case as presented, the court inet ructed 

the jury to return a verdict finding the isouce for plaintiffs and 
aesessimg their damages for the full omount of their claims 
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$132,116016. The jury returned such verdict, ani om June 15, 
193%, the court, after overruling motions for « new trial and in 
arrest of judgment, entered judguent in said own sgeimat cofend- 
antes which by the present writ of errexr they seek te reverse. 

defendants’ main contention is thei the court erred in 
directing a verdict and in entering the judgment on such verdict. 
They argue in substonce toat they sufficiently proved such = cage 
for demageu, resulting from faloe and fraudulent representations 
of plaintiffs’ authorized agent (Srittein) upon whieh they relicd, 
as Warranted a jury paseving upon the question whether they were not 
entitled to damages, im receupment or offset as agninst their 
liability on the motes sued upone The special matters ef fact, as 
eet forth in defendante’ said written motive end clwo in their 
affidevit of merite are in substance aa follows: 


That on or sboeut Septamber 9, LORS, plaintiffs vatored 
inte 2 comtract with defendants, under whieh they, in the name of 
Jeneyh Ke Srittain, agreed to sell to defendants eertain proper; 

Near Melbourne, Brevard county, Florida, coneisting of apprexim vely 

49000 aeres of land in the Meloowrne-iiliman Ornimage Oletriety tha 

the contract provided that defendants should take the property 

ect te the general taxea" for the year 1925 end subsequent 
yeats, and “ales evubject te the drainage taxes” of wait Drainage 

District for the year 1925 and subsequent yeare; thei in connection 

with the contract seid Brittaim handled all the negotiations in 

plaintiffs’ behalf that prior to and o% the thu of the clowing 

ef the deal defendants stated to Britiain that ome of the important 

fsoters in defendents' detexrmimcition nw to whether or not they woule 

buy the land, wae the amounts of the genera] and drainage tuxea, 
whieh would have te be paid from year to yeury thet thereupon plain- 
tiffs, by end through eaid Britising stated to devendante, and each 
of them, that “the general taxes were approximately (1,000 per year 
and the ey > taxen Of said beaimage “istrict were and would be 
approximately $4,000 per year for a yuriod ef 23 yenrsg” that | 
defendants believed said statements and representations ami velied 
= them, and ther entered into the contract mentionet, whereby 
3 laud was to be sold to them fox 924156003 that thereafter, om 

Jamuary 10, 1926, the deal way clesed ant defendants purchased the 

lame for said sum (less commissions), + defendants paying therefor 

202,200 im eash and giving their uetes for the balance, secured by 

the wertgage om the lamdj that tae notes eued upon constitute « part 

ef the notes given to Bere ct at the time of the purchases that 
said representatians plaintiffa, by and through said britteain, 
with reference to said general taxes and drainage taxes, “were wholly 
and totally false end were known to be untrue by said Britising oF» 
if not known to be untrue by him, were mace without knowledge of 
theiy truth and for the purpose of inducing defencante to purchase 
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said rty3;" thet said general taxes “were approximately $2200 
a peer ineseed ef approximately $1,000 a yearg” that onid a 

e eof seid Prainage District "were gitar tn an average 
12,400 per year for 24 years inatesd of approximately 94,000 per 
year for 23 years, oo that the drainage tax to defendants was 
approximately $3,409 per year for 23 years im excess of the smount 
Feprewsented and upon the basis ef «hich defendants purehised the 
property;” that im entering inte the contract and comsuwmmating the 

ghase dvfendante relied upon sald representations and believed 

to be trusj that they did mot discover their falsity “until 

pome time after the closing of the dealg” and that e211 of the 
negotiations of the parties, ss well as the signimg of the con- 
t¥act and the consummation of the deal, were had in Chicago, 


Tilineis. 
These defendants further state that “by reason thereef 


they have been greatly damagedg" thet their damages, se a result 
of the misrepresentationa relied upon by defendonts as te the 
subject maticr of the contract, “is the amount provided for in 
saic motes remaining unpaidyg” wherefore, there is so belance 
whateoever due or on account of said notes, or amy of them, 
and plaintiffs will teke notice that “apom the trial the amount of 
said damages owing from plaintiffs to cefendants will be set off 
ae sgeinet any demand of plaintiffs te be preved on the 
+ 

ig we heave reached the conelugion that the court erred 
im directing the werdict for plaintiffs and thet for the error a 
new triad should be had, we refrain from outlining or discussing 
the evidenee intreiuced by defendants. ‘uffiee it to any that 
ae are of the opinion that defendants’ evidences in support of 
their eleim for dameges as agains! the tetal amouns sought to be 
reeevered by plaintiffs on said notes, waw such sa required that 
the issues be submitted te the jury for ite determination rather 
than the court's.» This is in accord vith aumerous decisions of 
our Supreme Court, some of which are: Srauer vy. Howes, 106 Idle 563, 
573-45 Libby, MeWeill & livby vs Cooks, 222 ide» 200, 2155 Bailey ye 
Revison, 253 ids 6l4y 616g Bechtel v» Waxshalde 285 ids 456, 490+1. 

Geunsel for plaintiffs here contend in substance that it 
jo the law that one must act promptly where he seeks te cisatiirm 
er regcing hia contract on the ground of fraud. ‘he contention is 
here without merit, and the ensee elted in support thereof are not 


im point, for the reason that defendants are not seeking to divaffirm 
or reavind their contract, but on the contrary are affiruing it 
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and secking to recoup, ov against plaintiifet claim their dwanages 
secngioned by plaintiffs’ cleimed false ond fraudulent representa- 
tions, rhich induced them to emtey iute tke contract. In Yhibe we 
Butherlards 64 Ill. 1&1, 191, 41 is anids “We wre of the opinion, 
in all enees of fraud, the vendes, who alone haa the right to elaim 
&® reocission, wey remcim silent and bring his action to roeover 
damages for the fraud, or may rely on it by way of defense to the 
action of the vender; although there hag been full acceptance by 
him of the property with kuowledge of ite defectasy and thine we 
wuderntend is the doctsine of well adjudged eases. * * an affivmamee 
ef the costrect by the vendee with such kmowledge mexoly extinguishes 
hie right to reseind the eule. His other rewedies raunin ume 
peired. “he vender cam nevex complain that the veadee hae not 
rerecinced. Froud and demage nave ever been regarded az a solid 
foundation for am actions” in & ame & Suge Sneys of Law (ist Bde) 
Pe BIS, wed» Li, 1% do anids “The ¢efreuded buyer may, instead of 
regcincing the comtiguct, stenéd te the bargain, even after he has 
¢iseevered the fxaud, anc revcever demmges therefor, er recoup in 
éomages, if sued by the venders” (See, alec, Zeck v» Srowers, 49 Ill. 
S4_ Clg Allon vo Hou, 197 ids 446, 404-55 lunlap ve Pedrees 336 
ids 178, 194.) 

The present xeverd diesleses that ameng the inatzuments 
or writimes, intreduced in evicense by plaintiffs during the eross- 
exemination of <efeniaats’ witnesses, eae & certain reseipt signed 
wy George %. Hicld, for «2 geriatu opinien of one Nubbard ag so the 
title of the lend in question, which pleintiffa claim uhowed that 
the yeorly drainage taxes on the preperty woe greatly in excess of 
the asoint of those taxes that defendants claimed that Britcaim Bad 
Tepresenied them to bee And 4t appears that Hield ai receipt ef 
the opinion turned the same over, without examining it» se defend- 










lal ik Sa 8 vb nl Kim raw EELS 
mtake o8 sdgts std exit namie ose qaedtoy a0 la 28 amined te 
meveoet of metibe oft waked Dia fdukte atneot yam qe lamtes 
edit 64 nimsiok 26 tyr Uh 6k fe Ulex Can MO ybunt® ocd xo noah 
‘eh otmaterone Lud aon wad vad Myvoctio «wwinay ede 26 mm toe 
Ow gelsls Oma andowhoh wid Yo Mguebiensns situ Yona a mit? Yo 
comuntsYia mi. * * .seaco oegbubiw Lisw io wa tosh ade at a 
pede brantine wore spvosineta tom sake exouew wd: ef toentvae « am 
‘ember aban x wobbaner wedte ath .eLen esd buksoos of Sight 4 s%, 
 bhkee @ ae obivtayet eed “ters even eget bas Meow - seasita 
(e6 ded) wed to eype ope 6 oom 6 wd “asiohsoe so so Retsnamet 
Mo bwtreet eyen «Hye MohuovIeb efi" sGde wt 32 yf coon 
ast of xite move (alngiod wl oF baste yeawebagn git) Yr ) 
‘wh quezer to ptotereds cvgnand soveses cee gioct ae Ooceramel 
oLfl OD groves sv fosd poate yoot) *sunsery etd Wo wena DE” arpa 
sar levee rma sae inadhaath cers 1 gee 
(nen ernat 
' wbmonmexton’ eld gmoms tatd esealsuts iaoex sxoeowg ed? one / 
odudwr wit gniwh o¥tivately ww eeumseive ow) vawtontint ond cheese ~ ; 
| tetgsn fqdveer mhetssn 2 cow pnoneensdn tetondaoted 4 mek docrkmens 
| sett 02 du Trade! emo Tw MOLE BEAssoY & wT yMLORR 6D ayrood wh 
dead? sewers make oWiralaly dotde .@sdsawy M2 buat outs to ofthe 
Ye saben Al Uleery sow Cereqoug of3 we genes ognalatd Yireey ade 
the Shas VEU test) Nowhe Lo ntembawtes Redd sexes seat? to fader edd 
We dqdooon GH REIN tate wees $2 bee ood OF monte hetnoeerqges 
wmv ted ws git YMntaas dwodtiw gueve saws oof ougmert motmtqe ext 











~ 
a 











“Se 


ante’ attorneys Tt was claimed by plaiwsiffs on the trial in 
substance that by the reveipt ef said cpinian defendants had 

the opportunity of becoming advised thet the representations of 
Brittain os to the yearly amount of the dreinage taxes were in- 
correct ant that cefendants were negligent, ete. Whether or net 
they were negligemt wider al) she evidence wae « question of fect 
fer the Jury to determines (Schwabacker_v. Riddle, #9 Illes S43, 
548; Ken) vs Avram, 210 Ills 21a, 2203 Contwell vy» Harding, 185 
Tlle App+ S78, 581.) . 

Sheule the jury have determined, if the case land been 
submitted to them, that defendants were entitled te dameges as 
againat plaintiffet claim, it {* well settled <hat the meiouwre of 
these dumages ie "the difference between the value of the property 
ae it ic and what 44 would be worth if the representations had been 

( Gohwi ther Sprimger,s 236 Illes 27lp 2745 Drow vy, Bond. 
GR Tile 164, 168; Antle & res ve Sexton, 157 Tlle 410, 415«63 
Ginsburg ve Bretictts, 262 Ills Aype Udy SO.) “wring the tried 
éefendents seught to introdpee testimony of « witness oy witnesses 
shoving their camagen accoréing to such measures bul the court 
weuld mot allow the admiasion of guch evidence. in thig ruling 
we ure of tne opinion, im view of defeudanta’ admitted eviconets, 
that the cours erred. “e think thet defemdauts should have been 





allowed, ue a part of their cane fer demageu, to introduce campetent 


evicenece along thia lines 
The judgment of the superiors eourt in question chould be 


reversed and the cauee remomced. It is so ordereds 
BEVERSED ATD REMANDED, 
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SARAH BRAVERMAN, ) V 
Appellee, 
¥e APPRAL FROM SUPERIOR 
TERRILL BOMY & MORTGAGE COURT, COOK coUNTY. 
COs, & Corporation, 
ARTHUR B, SOUGHT and O17 : y 
tis iy he who 2 1.4. 603 


Mi, JUSTICH GRIDLEY DELIVERLL THE OPINION OF THE GounT, 


By this appeal defendants seek to reverse a decree of 
the superior court, entered December 15, 1952, wherein the court, 
efter reciting that complainant had “preved the material aliega- 
tions of her bill of complaint and wae entitled te the relief 
prayed for therein,” and that the master in his report had 
"correctly found the material facts but had erroneously concluded 
that complainant was not entitled te any relief, and, therefore, 
hed recommended that the bill be diomissed,” which conclusion 
anc recommendation “are hereby disapproved and overruled," 
ORDERED AND ADJUDGED that complainant's exceptions to the 
master's report be sustained, that “all findings of fact of the 
master, except such as are in conflict with the express findings 
hereing are hereby approved,” and thet certain conclusions of 
the master from those findings “are hereby overruled.” And the 
court stated that if “approves anc adopts the following findings 
of the master“: (Here are set forth the master's findings of 
fact ae contained in 11 paragraphs, which in this opinion will 
hereafter be outlined.) 

And the court in the deeree further stated that it 
adopts two of the conclusions of the master, vin: (1) that the 
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~Ze 
court had jurisdiction of the subject matter and (2) of the 


parties, but that the court 


“overrules his third, fourth, fifth and sixth conclusions, and 
concludes otherwise, and that because of the acts and 
doings of all of the defendants, in wanner and form as abeve 
ft » they are all liable to complainant; that it would be 
inequitable to permit the Terrill Bond & Mortgage “oe to secretly 
acquire title in the name of ite employee and te have him execute 
a bond iovwe anc thereafter placing it in the market, and helding 
out to the bond purchacers that the bends were made by a 
side mortcngor and owner of the premises, when in truth 
it owned the mortgaged premises, received all ite income and 

benefited therefromg that becouse of such acts complainant, an 

inecent purchaser for value, sustained damagess ond that she is, 
therefore, entitled to recover from all of the parties the principal 
and interest due on seid bonds ~ said principal amounting te $18,000, — 
and the interest te date amounting to 02,122." 


Ana the court in the deeree further OhDOKED AND ADJUDEGRD 


“That the complainant, ‘arsh Braverman, have and recover 
of all of the defendants the sum of $20,122, together with her 
costs in thie behalf sustained, * *; that judgment be entered herein 
in favor of the complainant and against the defendants, Terrill Bend 
& Mortgage Coe, a corporation, Arthur B. Might and Mae Kmight, in 
= gum of $20,122, besides costs; and that execution be isoucd," 
ete 





In complainant's verified bill, filed May 5, 1951, she 


alleged in substance: 
That the Terrill Bond & Mortguge So. (hereinafter referred 


to as the Coe) ig an Iliinois corporation, with place of 
business in sage and engaged im the sale of real estate bonds and 
mor tgugese 


That prior to March 30, 1928, the Mortgage Cee entered 
inte an agrecment «ith one David Gilbert for the purchase of certain 
real estate (describing it), known as the Marquette Terrace 
Apartmente end located at Nose 6215-25 Indiana avenue, Chicngo. (A 
copy of the agreement is attached to and made a part of the bilis 
It is dated March 19, 1928, and is signed ami sealed by dee 
parties - David “ilbert being designated as firet part, 4r Be 
Knight as second party and the Mor Cae ag third party.) 
That the stated purchase price was $175,000, which the 
Mortgage Coe agreed to pay by taking the property “subject to an 
existing first mortgege * * on which there was an unpaid balance of 
$147,000, and to pay the balance by a purchase money mortgage in the 
sum of $28,000, and to pro-rate interest and taxes"; that while the 
chase money mo Was to be $28,000, “yet for the purpose of 
efrauding your ora and other purchasers of the bonds and mort~- 
gages, the Mo See provided in eeid contract to make a purchase 
money mor igace the amount of $50,006, and purchaced it at the 
price of 9000, well knowing then that the property was not worth 
anything above the purchase prices" that while the Mortguge Cos 
was the actual purchaser of the property and maker of the purchase 
money mortgage, “yet for the purpose of defrauding your orstrix and 
the general public, it caused ome Arthur B. Emicht, an employee in 
its office, te be held out as the purcheser of the real estate in 
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his name, anéd thereafter, on March 30, 1928, 1% coused said 
—— and Mae Knight, hie wife, to make, execute and deliver 
the Loo gold bonds, im the aggregate sum of $50,000, secured 
vy a junior mortgage on the premises to the Chicago Title & 
Trust Coe, aa trustee,” which mortgage was duly recorded, and 
all of said bonds were payable ai the office of the Mortgage 
Cee (A copy of one of the series of $500 bonds ef the issue is 
attached and made a part of the bill.) 

That withous ee of said agreement and believing 
dhat said bond issue was made geod faith for the full amount 
Of $50,900, complainant purchased and beceme the owner of bonds, 
lies. 1 to 38, inclusive, egating $19,0003 that all maturing 
interest coupons up to March 3%, 1951, were paid by the Mortguge 
Coes but that it made default in the payment of those coupens 
maturing on said March 30th, and that by reason thereof complain- 
amt “declared the whole amount dueg” that there is, therefore, 
due to her the fuli asount of the principal, $19,000, plug interest 
from March 50, 19513; and that her demand om the Mertgage Coe for 
the payment thereof has been refusede 

That while it appears from the face of the bonds that 
they were made by said Kmight and wife “yet they are mere dwantes 
for the Mortgage Co.g” that "the Mortgage Coe used their namex in 
many similar fraudulent bond issues waich it placed on the market 
for sale to the general public, and that it developed a acheme or 
conapiracy to cheat and defraud the public te purchase real estate 
in the name of said Knight and to ostensibly hold Wim out to the 
world as the owner of the property amd maker of the bond iscue and 
te thereafter sell such bonds as mortgage gold bondag* 
and that “in the course of their fr t schemes,” the Mortgage 
Gee caused similar bonds te be issued in the name ef said Knight 
amd wife on certain ether properties which the Mortgage “oo had 
purchased and had caused the title thereto to be taken im she name 
of gaid Knight. (The bill then <escribes several other pieees of 
property, not involved in the present litigation, and concerning 
which it ig alleged thet during the year 19238 the Mortgage Co» had 
purchased, caused title to be taken in the name of Knight and further 
caused him to ieoue and negotiate various bonds thereon.) 

That “by reagon of the foregoing fraudulent conspiracy” 
of the Mortgage Cos and seid Knight, “ite a e” complainant has 
“sustained great lowes in her investments" that she “hae now dis- 
covered the true factaz" thet while the Mortgage Co. waa in 
possession of said premises, on which there wor the mex t 
securingithe bends which ainant had purchased @ now % 
owner as aforesaid, it (the Mortgage Coe) “defaulted in the payment 
of principal, interout and taxes and suffered « foreclosure of the 

mortgage on said preminesg" that while it knew that a foree 

proceeding was tituted, and that the owners of the 

oN mortgage bonds were made parties defendant as Unknown Owners, 
t “failed te personally notify your oratrix of snid foreclosure, 
amd, in order to comeenl the true facts from her, i¢ contimed to 
pay the interest on her bonds until March 1, 19313" that by r eason 
of the fact that “the Mortgage Coe is the true owner of the 
property and the party whe benefitted from the eale of said bonds 
and ig responsible for placing the vend issue on the market, it 
ought to be declared im equity as the maker of said bonds and to be 
pr liable thereon, together with said Smight and wifes? 
and that a deeree should be entered againmat all of them finding 
that they are liable to complainant in the amount due to her on 
said bonds, etes 


The prayer of the bill is in mibatance thet the three 
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defendants make answer thereto, but not under oaths that an account 
be taken} that the Nortgage Cos may be declared to be the maker of 
the bends in question and te be primarily liable thereon, together 
with said Knight and wifey that comploinant way be deoreed to have 
a lien upon all property held in the name of Might, ete, 

After the demurrer of the defendants had been overruled, 
they, on August 4, 1931, filed an answer in which they alleged in 
substance that the bili did not correctly set forth tke provisions 
of the contract of March 30, 19483 that it provided that Silbert 
would convey the premises involved to Knight fer the eum of $175,000, 
subject to an unpaid balance of « first mortgage of $147,000, that 
Knight would execute a junior mortgage bond iseve in the ou of 
$50,000) and that ‘ilbert would sell the same te the Mortgage Cos 
for the sum of $28,000; that thereafter the parties to the contract 
"verbally altered it," whereby it was agreed that Silbert would 
accept the junior mortgage bonds te the extent of $28,000 “in full 
payment of said purchase pricej" that thereupon Knight retained the 
balance ($22,000) of said bondse and none of the bonds of said balance 
were sold, either by him or the Mortgage Cos, to any person whomse- 
everg that Silbert held the title to the real estate for ome Ac 
Salaman, whe wae the true and actual owner thereof ani for whom 
Silbert actedg that Saleman actually reeeived the oaid $286,000 
worth at par value of said bendsg that at the time of the execution 
ef the contract, and prior to the execution of the 950,000 junier 
mortgage, the premises were encwibered with another junior lien 
deseribed in the contract in the sum of $20,000, whieh lien was 
to be removed from record amd released upon the delivery of said 
$29,000 worth at par of said junior mortgage vonds to said Silberts 
that neither the contract was mace nor the junior bond issue erented 
for the purpose of defrauding complainant or ony other persong and 
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that neither at the time the contract was exeeuted nex for a long 
period thereafter was complainant the owner or in possession of 
any ef said bends, 
And defendente demied that complainant purchased or 
Became the bona fide owner of said junior mortgage bonds, Noss 1 
t@ 38, inclusive, as allegedj that complainant does not “Btate in 
her bill, nor do theae defendants know,» when when ‘or from whom she 
obtained the bends, and these defendants state the facet to be that 
she is a mere dummy for said Saleman and is not the bons fide omer 
or holder of said bonds. And defendants denied that Knight and 
wife are dummies for the Mortgage Coes or that defendants hat engaged 
in any conspiracy to defraud complainant or the public by causing 
the property to be placed im the name of Knight. 4nd defendants, 
while admitting thet the first mortgage on the premises was in 
process of foreclosure, denied that amy interest wee paid, after 
such foreclosure proccedings had been commenced, fer the purpose 
ef coneenling any facts from complainant or for any other impreper 
purposee And defendants alleged that neither they ner any of them 
ever had any transactions vhatsorver with complninent, or ever made 
any representations whatsoever to her, ox ever had eny contractual 
relations, dixrcetly or indireetly or expresely or impliedly, with here 
On the hearing before the mister complainant introduced 
considerable oral and written evidenoe. She testified in her om 
behalf and onlled as witnesses xthur 3. Might, ¥. Ve Person 
(president of the Mortgage So.), and ome “li Meteeff, her brother. 
On defendants’ behalf Person further testified and they called as 
witnesses Leonard Ge Boome, and Joseph 2B. Lawler, a Chicago «| erney, 
who had as such vepresented the Mortgage Coe and Mmight in the 
érafting of the contract with oilbert and in the consummation of 
the transaction. Other written evidence was introduced by defend 
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ante. Im the master’s report, filed April 26, 1932, his find~ 
ings of fact, which the court in the dearee approved and adopted 
and restated in 11 parographs au material facta of the case, are 
in substamee ac follows: 


i. That the Mortgage Cos, om March 14,5 1928, wae a 
éuly organized Illinois corporation, with principal place of 
Dusiness in Chicoge and engaged in the business of selling 
Teal eutate bonds and mor Se 

2. That since sei¢ date at all times 7. Ve Person 
was the president of the Mortgage Co+, owned most by all of its 
Gapital wtock, and controlled and dominated ite business affairge 

Se That on said date Arthur By Knight was, aud had 
been for more than seven yeats, an employee of the Mortgage le. 
ané hes a¢ euch employee aud acting for and en behalf of it, di 
enter into an agreement with one David Silwert for the 
of the improved real estate involved \Sesertveny it); the 
purchase ee of the property wos $175,000; and that said agreee 
ment provided that waid purchaser would take the property aub- 
ject to a then existing mortgage of 6147,000. 

4 That im enid contract it was further previded that 
the purchaser, Knight, was to execute a junior bond iseue in the 
aggregate sum of $60,000, due om or before 5 years and secured 
by the trust deed of himvelf and wifes that Merteage Coe was 
to purchase said bond issue for $26,000; that ponting the closing 
of the deal Suight was to deliver to cilbert his "interin 
gertificate” for the aggregate amount ef the bends to be issucds 
that among the provisions of the contract was the provision that 
Gilbert, the vender, was “to dehiver said — VOM GS, “ete ae 
and if executed, te Anight, or Rie order, in au amowit double ony 
and oll payments mede by or for Silbert om aaid building, include 
ing prepayments om enid gt mor ¢ ani interest thereon, and 
including therein taxes Gial assecomenta,s” etesg and that 
it wae widerstood by the parties that after Sllvert shell have 
Gelivered to Knight benés in devble the amount by Knight in 
and by the proerating, “there shell be left with the first party 
(Silbert), om deposit at all times, an amount im double the smount 
of the indebtednean,” duc from Kntght to Silbert. 

Se That ni the time the eement was exeeuted (Murch 
4, 1928)>5 im addition te the then mortgage encumbrenee on 
the property of $147,000, there was 6 a junior lien st 
the property, te-wit, a trust deod, cated December 15, » ond 
recorded December 21, 1926, made aud executed by Jeannette 1. 
Galemon and her husband» seid property to a trustee, 
"to secure the —, of certain notes aceregating $9260,000;° 
that in connect with said agreement to purehose the property 
for the sum ef $175,000, it wag undcorstoo’ between the vendor 
(Sdibert) and ssdd Knight, octing fer and om behalf of the 

@ Cos that exid vender, before the delivery ef his warranty 
deed, to secure the release of said junior mortgage of $20,000," 
made by Mrev Salomon ond husband, "by civine te the then holders of 
the junier mortgage notes, junior bonds to be executed by the pure 
chaser (Knight) of the par value of $20,000." 

Ge That thereafter, on March 30, 1928, pursuant to 
sald agreement, Knight (the purchaser) took title to the property, 
and on the same day, with his wife, line Knight, executed and 
delivered their 160 bonds, im the ageregate sum of $50,000, - 
the same being secured by their trust decd, duly recorded ou 


April 4, 1928. 
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7 That at the sald time that night and wife executed 
and delivered gaid 100 bends and junior trust deed, Amight “wae 
acting aa a dummy” fer and in behalf of the Mortgage oe, and said 
Mortgage Co» “was in fuct the revl owner of the property3" and 
that sadd Knight "mot only acted as a dway in taking title for 
the Mortgage Cos im connection with the property herein involved, 
but on ae mumber of occasions, to-wit, seveng prior to March 1, 
1925, alee took title as a dumyy, ‘to other properties purchased 
for and in Dehalf of the Mortgage Co.“ 


Se That ome "11 Meteoff on May 23, 1927, wae engaged 
in Chicago in the business of a mortgage broker, and as such 
a9 ¢coliatersal, for a loam, mace by him te one As Re 
Salaman, 20 principal notes, aggregating $20,900, duted December 
25, 1926, signed by enid Jeannette L. Salomon and her huaband, 
which notes were secured by a junior trust deet, * * recorded 
be mg the. omitor lit oxteting on the prepe: 
2 ELK ALE @ 
hight in the manner as hereinabove set forthg* and that ga id 
Neteo??, sc holding said notes as collateral and after aeaid Knight 
had token title to the property herein involved, “in lieu and 
in exchenge for ald notem, ncceyt 320,000 o i 
exeouted and delivered by said “might and w ¢ manner 
above described. 


9. That the complainant herein a gist ees kd. ohh 
Meteoff} that she is the owner and legal holder of bende, Joe. 
to 20, imelusive, and 23 to 28, inclusive, (3¢ in all) each for 
the sum of (50°, together with certain unpaid interest coupons 
thereon due ond peyable on March 9 1951, and thereafter; that 
ahe purchased sald bonda before their maturity frem her sadd 
| ey phages b medi ry La gr rg im the manner and for the 
purpose above men gt said bonds aia not ' 
either by the Mor Cos or anid Person; and that 
purchasing and nequiring sali wena, the complainant 
any xepresentations made by amy of the defendant, 
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10. That on October 19, 1931, a snle of the property 
herein involved wav had, pursuant to a deeree of foreclesure 
entered in a proceeding seeking # foreelosure of she firgt 
mortgage on seid property? thet at seid wale the pr erty Was 
sole for £85,784e68, amd there wae a resulting deficiency due to 
the ewnere of the mortgage bonds} that said sele ¢id mot 
bring an amount cient te te complainant any of the weney 
due to her as the owner and holder of said junior mortgage bonds 
a above mentioneds and that the balance of said junior morterge 
bond dseue of $50,000, wade by said Knight and wife, (to-wit, 
$22,000 thereof) "was never sold to the public, But wae retained 

Am! sumoodiod .” 


by the Mortgage “oe, 


lie That she Mor Uo» paid all inetealiments of 

interest due on said junior ® owned by the complainant up te 
mot pelt bn, tal Rotana fos oo Wy cups te'ite Saat, ot 

the « or anyone 8 a on 
that as a reoult of ouch failure te pay the same the entire 
principal amount of the outstanding bends immediately became due 
and payable in accordance with the provistons of the trust decd, 
seouring them, executed by said Kmight and wife as aforeenddes 


Im the master's report, also, his four conclusioas 
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(third to sixth, inclusive), which the court in ite deoree 
overrule! and made contrary holdings oa first above mentioned, 
are in subatante as follows: 

Third: Tasat neither the defendant corporation 
(Mortgage Go+) moz Fe Ve Person is liable to the complainant 
fer any sum of money whatsoever, nor is complainant ontitied 
te any accounting sguinat the defendants. 
. Wourth. That complainant is mot entitled, as prayed 
im her bili, to have the Kortgage Coe declared te be the or 
of the bonis cwned by complainant, and is not entitled te have 
the Zortgage Cos, nox any ether defendonmt herein, “declared te 
be primarily Liable* on said bonds. 

Fifth. That the sllegntione of freud on the part of 
Gefendants, or Fe Ve Person, as contained in complainant's bill, 
have not boon sustaimed by the evidence, 


Sixth. That the complainant is mot entitled to any 
egulieble relief as prayed for im her billie 


it is apparent from the sliegetions ef complainant's 
bili that fraud and fraudulent misrepresentation om the part of 
defendants ig the gist of her action. And we are of the opinion 
from a review of the evidenee that the findings of fact of the 
master as contained in the 11 paragraphs of hia report, appreved 
and acepted by the eeurt in the dseree as correct findings, are 
Siuply sustained by the evidence, Amd we are further of the 
opinion that the evidence clearly warranted the master's fifth 
conelusion, overruled by the court in the deeree, vines, that 
the allegations in complainant's bill of fraud om defendants’ 
part have not been sustained. Ame we are further of the opinion 
thet the contrary holdings of the court, set forth in the dcoree 
ag first above mentioned, are mot justified by the evidences 
particularly the holdings thet complainant wes an innocent pur- 
Chaser for waiue of the junior bonds in question, and that she 
ig entitled as damages to a judgment against all defendants in 
the face emount of said bends of $16,600, plus unpaid interest 
te date, or the total amownt of 920,124 

Complainant's eounsel, im their brief here filed, 
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attempt to make mich of the feet, an evicence of fra, that 

the Mortgage Coe was the real purchaser of the property invelved 
in the treuesaction of March SO, 1929, and thit Knight (an eaployee 
of the Mortgage Coe), in taking title to the property and in 
executing and delivering the agreed junior bende secured by the 
mew junior mortgage in place of the old one, acted ae a “éummy® 
fer the Mortgage Coe at ite request. But that fact alone does 
mot disclose fraud om the part of the Mertgege Cos and Knight, 

or render the Mortgage Coe linble to a personal judgment against 
it on enid bonds end mortgage. In the equity couse of Shéel we 


Shicage Title & Trust Co., 262 Tile Apps 410, 416, it is onids 


“It is a frequent practice ameny business mon dealing 
in resi estate, vho do not want to involve themselves in personal 
diability, te employ er utilize come person or perwone who will 
hold the property, excevte the notes, trust ceeds and te Se 
and thereby relieve themeelves of personal liability, It 
quite obvious that this is what ’alker, Trankle ond Behrens 
attempted te do» They were willing that the lamd should be sub- 
jecteé to the payment of the debt but they were unwilling te 
agoume peorsonsl obligation. Lenge they used the name of 
Signa WM. Johnsom as & means to accomplish their purpose and we 
see nothing improper in such conduct. 

AS am elementary propesition a suit at law could not 
heve been mintcimed upon the mote in controversy against Yalkxer, 
Trankle and Sehrens beosuse seocton 13 of the Uniform Negotiable 
Iustrumemts Aet, Cahill’s State Ube 94, Pare 38 (providing that 
‘Hoe person is 1 on the instrument whose signature dees not 
appear thereon, except as herein otherwiae expresaly provided’ ) 
forbids it, and we know ef no rule ef law that will subject them 
to personal liability on = note unless they had expresaly or 

ledly agree’ te pay it. There seems to be no such sereement in 

& Cust, and we therefore conclude timt the decree ig erroneous 
in so far as it rendered & pergomal judgment for the deficiency, 
and to that extent the deeree ic reverse and the cause remondede® 


In State ¥. beynolds, 245 ©« %» Roepe (Mos Supe Ot.) 
1965, the court, adopting om opinion of the court of appeala of 
Misaourl, sald in part (p.« 1666)s 


"It is oxgued by respondents that appelianta exueed 
this straweman mote to be mae and placed upon the commercial 
World. ‘ven if they did, their ~~ and purpese in ¢eing so 
was cloarly cvidemt, and was done erdex to aveid any porsonal 
Atability, and their + easens fer doing se were legitimate and 
preper. 


As te the ceurt adjudcing im the decree that complainant 
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elie 
ie entitled in this equity proeecding to a personal judgment for 
$20,122, againat ali three ¢efonduonte, we are ef the opinion 
that under the evidence it cannot be sanctioned by law or practices 
We think that the master was correct in his sixth eonclusion, as 
contained in his report, vis, “that the complainant io not entitled 
to any equiisble relief as prayed for in hey bill.“ And we think 
that any remedy that eomplainant may have as holder of the junior 
bonds im question is an action at lew against Knight and wife, the 
makers of said bonds. And it appears to us that what is sadd in 
Dowell vs Mitchell, 105 Us “s 430, 432, (uuoted im Hoge v. Mohmanms 
330 Tlle 589, 895) ds here particularly applicsble, viz, 

“The rule is that where « enuse of action cognizable 
et lew is entertained in equity on the ground of some equitable 
relief sought by the bili, which 1t turns out eanmot, for defect 
of proof or other reason, be granted, the court is without juris- 
dietion to proceed further, amd should ciemias the bill without 
prejudice .* 

Our conclusion is that the deeree appealed from should 
be réversed and the cause remanded with directions to the 
superior court to dismiss complaimani's 2111 for want ef equity. 

REVERSED AN RAMAMCED TITH DIDECTIONG. 


Sullivan, + Jes and Soanlan, J+, coneure 
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Plaintiff in Srror, 
ERROR TO MUNICIPAL 


COURT OF CHIGAGO.s 


Ve 
GRRAT WORTHERN PINANGR COMPANY, 


corporation 
. Defendant in Error. aT 2 TAS 604! 
Wig JUSTICR GRIVLEY VKLIVERED THE OPINION OF THE coURT. 


On October 21, 1932, plaintiff commenced an action in 
replevin te recever the possession of an automobile, valued at 
$350. He alleged im the offidavit that he wae the owner of the 
ear and lawfully entitled te its possessions, an¢ that on October 
L?th, defendant wrongfully teok end wrongfully detains it. on 
Oeteber 24th, the balliff, finding the car in defendant's posseanion, 
replevied it under the writ and turned it over te plaintiff. a 
December 19, 1932, the cause woe tried without a jury, resulting 
im the court finding the right of property im defendant and ad judging 
that defendant recever the possession of the car from plaintiff end 
that a writ of reterno hebende issue, ete. It is sought by the 
present writ of error to reverse the judgment. 

Om the trial plaintiff testified aa « witness in his 
own behalf amd he enlled two witnesses, vie», Vanderf Gray, president 
of defendant, and Frank &. “hapire, president of the Advance Finance 
Cerporation and, individually, a wroker, licensed to negotiate loans, 
ete. Plaintiff aleo introduced in evidence his written application 
fer a loan of $300, te be secured by a chattel mortgage om the car 
in questions a chattel mortgage note signed by him and dated July 12, 
19323 and a chattel mortgage, executed by him om the same date, con- 
veying the car to the sévanece Vinanee Corporation, which mortgage 
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immediately after its exeeution and delivery was by written aseign- 
ment of the mortgagee ascigned amd delivered to defendant (great 
Werthern Finance Co.) The mortgage, bearing such aswigrment, was 
duly recorded in the recorder's office of Cook County on July 15, 
1932. We evidenes was introduced by defendant. 

The written appliesntion for the loan is on a printed 
form, with the blanks filled owt im ink. It is headed “Confidential 
Credit Information to » Broker.” The amount of the lean 
applied for is $3003 the “brekerage” is stated to be $77e80 and the 
amount of the mortgage 577.503 and the deseribed automobile ia the 


ear in question. Following the filied in blanks and imuwdiately 





above plaintiff's siguature are the following atatements: 

"t hereby eertify the above statements te be true and 
correct and given for the purpose of inducing you to obtain eredit 
for mee I hereby authorise you to act as my agent to «211 my note 
in the omount of $377 «50. 


As security for sald mote i hereby agree to execute - 
deliver a chattel mortgage on the automobile herein deseribed, and 


i agree to pay you the sum of 377459 as commission f, 
By the chattel mortgage note, signed and indorsed in blank 


by plaintiff, he promised te pay te the order of himself 6577 ofO, 
“due in installments ae follows! $3145 cn Auguet 12, 192%, and at 
leaet 252245 on the 19th dey of ench consecutive month for tem montha, 
and $31.55 om the twelfth month, at the office of Greot Jorthern 
Vinanee Uces * * Chiesge, * * with interest ai the rate of 7 per 
gente per annum from dote until maturity, payable monthly on the 
unpaid balances after maturity at the highest legal rete.” It ie 
aleo provided in the note that if any installment thereef ie not 
paid when due, “the entire amount unpaid shall be due and payable 
forthwith at the election of the holder of the note without notice.” 
The chattel mortgage is in the usual form, describes the note ané the 
mortgaged automobile, and contains the usual provisions. 
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It appears from the evidenee in substance that éuring 
July» 1932, plaintiff applied to Shapire fer a loan of $306, to 
be secured by his note and chattel mortgage on the cars that efter 
investigation Shapire agreed to get the lean om such sceurity; that 
the transaction wae consummated on July 1l2thg that om that day 
plaintiff received « cheek of the Advance Finance Corporation, 
whieh he subsequently cashed; that plaintiff failed te pay the in- 
stallment of £51.45, due on the note on Setober L2thy that defend- 
ant, ae assignee of the mortgages, elected to declare the entire 
indebtedness Guc, and seized and took possession of the ear fer the 
purpose of selling it and realizing om the balemee of the unpaid 
indebtedness and that shortly thereafter plaintiff inetituted the 
present replevin procecdings anc thereby cbtained possession of the 
Gare It further appears from the testimony of chapire in substance 
- that he is ond «as a “Licensed broker," having “a License te mnke 
loans ani charge for my servicesg" that the loan of 9500 was made 
toe Plaintirt on the etrength of hie statements contained in the 
applications thet he (Shapire) personally acted as plaintiff's 
broker in the trangenction; that the (77.50, agreed to be paid by 
plaintiff in hie application as a “commission,” was hie (Shepire'ts) 
charge, or “brokerage fee," for procuring the leans and thet at the 
time it was consummated, and the ehnattel mortgage anvigned to defend- 
ant (Great Northern Finance Co«), he (Shapiro) “got 9523.50" from 


defendant. 
During the trial plaintiff's counsel contended in stibetanee, 


as they here contend, that the evidence discloses that the ${ransaction 
io 20 tainted «ith usury that, under the previeions of section 2 of 
Small Loans Aet (Cahill's State 1932, Chaps V4, p- 1732)e plaintiff's 
mote and chattel mortgage are void, and plaintiff con reeever back 

in the present action the possession of the automobile, free and 
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Clear of any lien of the mortgage. After reviewing the evidenee, 

and eonsidering partiewlarly the provisions of plaintiff's application 
for the loan, we cannot «gree with the contention. The burder of 
@learly proving the claimed usury rested upon pleintis? and we de mot 
think he wufflelently susteined that burden. in Kihiholn vo Wolf, 
1603 Tlle 362, 366, it ie wadd? "The low ta, the burden of proving 

a transaction usurious rests upen the pariy alleging it. ‘Thia he 
must do by a preponderanes of the evidence, or eles the defense 
faile.* (See, also, felford y+ Garreles, 132 Tlle 580, 5543 Gantzer_ 


3821 
Yo _SolmeLtys 206 Ills 560, 5635 Virebaugh v. “eogreny 265 Ill. Appe/ 
386.) And we do not think that the mere fact thet it appears 


that ‘bapire wae the president of the ‘dvanee Finance Corporation 
at the time the lean toe plaintiff was conewemeted diselooes that 
the transsction wae usurious. (See 








We are of the opinion that the trial sourt'«s finding ond 
judgment are warranted by the evidence. ecordingly, the judgment 
of December 19, 1932, im question, is affirmed. 
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RUTH Ve JENNINGS, 
Appellee, 
APPRAL PROM CIRCUIT 


ASHMENCKAS Te ene se ee 
Sea ‘ppeniant 272 1A. 604 


WR. JUSTICN GRIMLEY DELIVARED THE OPINION OF THE COURT. 


Ve 


Im on setion for damages for personal injuries received 
by plaintiff on the evening of March 39, 1951, occasioned by the 
collision of the automobile which ehe was driving with another 
automobile driven by defendant, in the intersection of Leavitt 
street and Leland avenue, Chiesge, there was a trial before a jury 
im October, 1932, resulting in a verdict finding defeniant guilty 
and assessing plaintiff's damages at $3000. nm Devenber 2, 1952, 
judgment was entered on the verdict against defendant and she 
preseoutes the present appeal. 

Plaintiff's declaration consisted of three counts, to 
which defendant filed «a plea of the general issue. Im the first 
count plaintiff averred in substance that on the evening of March 
39, 1951, after dark, she wae driving her autemobile in « northerly 
éirection in Leavitt atreet to and acress the intersection of that 
atreet with Leland avenue, Chicagce, ond wae at ali times in the 
exercise of due eare for her own safetyy that defendant was driving 
her automobile in « westerly direction in Leland avenue; and that 
éefendant so carelessly and negligently drove her automobile that 
it violently ran into plaintiff's autemebile, whereby plaintiff 
was thrown out of it and upon the ground and was severely and 
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permanently injured. In the second count the negligence charged 
against defendant wae that of propelling her car at the time at an 
excessive and dangerous rate of speed in a closely built-up, reside 
ential portion of the city. in the third count defendant is charged 
with willful and wantem negligence im the ériving of her cars During 
the trial by agreement the third count woo withdrawn from the jury's 
conniderntion. 

Two contentions are here made by counsel] for defendant, 
vise, (1) that the jury's verdict is manifestly against the weight 
of the evidence on the questions of defendent's negligence and plain- 
tiff's contributery negligence, and (2) that the evidence shows such 
contributory negligence on plaintiff's part ac warrants « reversal 
of the judgment without remanding. ©“¢ find no morit in ¢ither con- 
tention. Om beth issues the evidence was conflicting. After earee 
fully reviewing the testimony of the various witnesses and certain 
physical facta as teatified to by some of them, and considering cer- 
tain photographs of the place of the aevident and of the two auto} 
mobiles taken separately ofter the sevident, we find in substance the 
following facts dieecloseds 

The collision eceurred about 10130 pe me in the northeast 
portion of the intersection. Plaintiff, driving a Yord sedan at 
& moderate rete of speed northerly on the eant wide of Leavitt «treet, 
appreosched the intersection, lesked for cars coming from the cast on 
Leland avenue, and not seeing any proceeded on to crosa the intere 
seotion. Yhen plaintiff had about reached the center ef Leland 
avenue in the intersection defendant, driving her larger and heavier 
Chevrolet sedan at a very rapid and exeessive rate of speed weaterly 
om the nerth side of Leland avenue, suddenly approached the inter- 
section, entered it, made unsuccessful efforts te stop her ear, and 
erashed inte the front right side of plaintiff's car, which at the 
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time had ite headlight burning. Pinintiff's ear was spun around, 
thrown toward the west and caused to be upset, and it finally came 
to a atop, lying on ite right side, on the north curb of Leland 
avenue just west of the west curb line of Leavitt street. Plaintiff 
was thrown out of the door of the car and upon the street and 
suffered the injuries complained of. Jefendant's car continued on 
ite wheels in a northwesterly direction wntil 14 came to a stop 
across the west curb line of Leavitt street, againet an iron railings — 
north of Leland avenue. 

We are of the opinion that under the facta the questions 
of the negligence of defendant and the centrivutery negligence of 
plaintitf, if ony, were for the jury te ¢cetermine. It is argued in 
subatence by defendant's counsel that, as defendant's ear approadhed 
the intersection from plaintiff's right, 1% hed the right of way 
under the statute, and plaintiff should have seen defendant's ear 
appronching from the right and stepped her car and allowed defond- 
ant's car to croge the interecetion im front of plaintiff's» ear. 

Ve find no merit in the argument. Plaintiff's ear entered the 
intersection first, and at a time when defendant's car, considering 
ite very exececive speed, was % conciderable distamce east ef the 
interseetion. fad defendant should have seen plaintiff's. car 
in time to have stopped, and should have had her ear under such 
control as to have enabled her to do #0. Im Seimon veo “ilson, 227 
Tle Appe 286) 28%, it is enids 
novossntey nits te soatating Centnre foun te Hah Cette 
approaching from the left, 1+ monifestily dees not intend to confer 
from the point ef inversectitne, It does net contemplate thas the 
CAe'LtoZottuden"c’ etn’ ar'foun tee*heehontoFs wen it 
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latter will reach the line ef crossing before the former will reach 
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The judgment appealed from should be affirmed and 
it is so ordered, 
APVIRME Re 
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APPKal MUM SUPEKZOR 
COURT OF COOK cOMrY. 


2¢2 14.604 


MRe JUSTIC’ GRIDLEY LALIVERGD THE OPINION OF THA COURT. 


Ve 


GREAT ATLADTIC & PACTVIC 
TRA COMPANY,» a corporation, 
Appellante 


: 


By this appeal defendant seeks to reverse a judgment 
against 1: for $1000, rendered by the superior court of Cook 
eounty, upon the verdict of a jurys om December 10, 1932+ 
Plaintiff's action wee for damages for personal injuries received 
om the morning of July 29, 1930, while she was making certain 
purchases in defendant's etore at Hos 4251 ‘est Madison street, 
Chies gos 

Plaintiff's amended deeleration consizted of three 
counts. In the firet she alleged in substanes thet on the day 
mentioned and prior thereto defendant wma conducting ite said 
atore for the sale of groceries, ete., to ite customers and the 
publie generally; that defendant hed invited plaintiff and the 
public to come to the store and make purchases} that on the cay 
mentioned, while plaintiff was in the store und making purchavese 
defendant negligently eS @ portion of the floor of whe atore 
to be and remain in a ahippexy conditions that by reason thereof, 
while pleintiff wae using all due due care “« “‘euxtien for her own 
eafety, she suddenly slipped s and was thrown violently upon the 
fhoor and cufferec a severe injury to one cf her limbs, causing 
her great pain and slso damage in the “expenditure of moneys in 
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the endexvor to be cured, and in being prevented from carrying 

on her usual duties in earnimg « Liveliheod. Im the accond 

count the charge is similar though in scmewhat different language. 
in the thie Jonerge is defendant's negligent failure to keep ite 
etore in a reasonably eaafe conditicn fer customers when being 
therein. 

After defendont's demurrer to the several counts had 
been overruled, it filed a plea of the general issue to the 
declaration. 

On the trial plaintiff was her only witness as to the 
Getsils of the accident. che also testified to the extent of 
her injuries, her pain and suffering and the pecuniary damages 
ehe had suffered im expenditures for medicines and physician's 
eervices, and also to her business, which was that ef keeping a 
rooming and boarding house. As to her injuries she called as 
witnesses her daughter, Minnie Soekholder, and her at ending 
physician, Dre Glerence 9. Naleye ‘The testimony of the physician 
was to the effect that she had a severely sprained left enkle; 
that there was mo evidence ef a fracture of amy bone; that she had 
guffered such painj that he hed treated her om numerous occasions 
from the date of the accident, July 29, 1950, until September 16, 
1930; and that her injuries were such as to omierially interfere 
with the carrying om of her business during that pericd. Lefend- 
ant's two witnesses were Edward ¥. Ruthert, manager of the store, 
and Victor “« Rolf, a clerk im the store. Neither «actually saw 
plaintiff fall upon the floor, bat did see her shortly theresftere 
The testimony was conflicting om the question whether or not 
there vas ofl on the floor, rendering it slipyerys at the t ime 


and place of plaintiff's fall 
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The main contention of defendant's counsel] is that the 
verdict, om the questions of defendant's negligenee and plaintiff's 
sontributery negligence, is manifestly aguinst the weight of the 
evidence. “e @anmeot agree with the contention. the evidence on 
these two questions was conflicting, and it was the provinee of the 
jury to determine them. No useful purpose will be served in oute 
lining the conflicting testimony. ‘uffice it te say thet in our 
opinion the evidence was such as would warrant a jury in returning 
a verdict for plaintiff. The ense ie quite similar im ita facts 
to that of Shea v. Netional Teg Co., 267 [lise Appe 622, decided by 
this appeliate court om October 4, 1932, Noe 35927. What we said 
in the unpublished opinion is here applicable, vias, “The main cone 
tention of defendant's couse] fs thas the verdict is against the 
manifeant <cight of the evidence om the question of defendant's lia- 
bility to plaintiff. * * ‘Ye are of the opiniom Stunt the entire 
evidenee sufficiently discloses that cefendant was guilty ef the 
negligence charged, renderime it liable to respond in damages to 
plaintiff, an invitee upon its premises, in the amount as fixed by 
the jury. (Giting Pauckner vy. “okems, 251 Ill+ 2%, 2793 Purtell ve 
Philadelphia Coal Coss 256 ids 110, 1143 Mollet) v. villiom 3. Brown 
& Soeo 22 Fedes Bnd, CTE; aa nea ms Ze 155 de 
680, 683-)" The same cases may appropriately be cited as here 
applicable. 

Defendant's counsel alse contend that the aweunt of the 
verdict end judgment im the present case, 11000, is grossly excessive. 
After earefully considering all of the evidence we are unable w say 
that the jury's verdict, sustained by the court, iz ec exeesaive as to 
werremt a remittitur here beimg erderec im any amount. 


The judgment appealed from should be affirmed and it is se 
erdereds AVVIRMEDe 


Sullivans FP. Joep and “canlan, Js») conecure 
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WILLIAM ROBB, administrator of 


estate of John Sobb, deceaued, 
Appellegs APPRAL FROM MUNICIVAL 
Ve GOUET OF CHICAGGs, 
str ET tn bse 
powers Renn tua 2¢21.A.604 


ME. TUSTICN GRIDLEY DALIVERUD THA OPINION OF THE COUNT. 


Thies appeal is prosecuted from a judgment fer (637, 
rendered againat defendant om November 15, 1932, in a 4th clase 
eetion in contracts» following « trial without a jury. 

It appears from the record that on the day the judgment 
Was rendered, the court allowed an appeal by defendant to this 
appeliate court, conditioned upon her filling within 30 days an 
appesl bend in the cum of $1400, and ales allowed defendant 60 
days within which te file » b121 of exeeptione, and thet within 
the 30 days defendomt presented her bond and the same was approved 
and filed. But the trenecript dees net dieclose thet a proper b111 
ef exceptions, duly eertified te under the signature ané seal of 
the trinl judge, ac filed at any time, It dees disclose that 
on Jomucry 12, 1935 (within enié 660 days), defendant presented a 
purported bili of exceptions which the juége recused to approve, 
and gave defendant further time te file a proper billy that om 
February 7) 1935, defendant's motion that her amended bill of 
exceptions then presented be approved was dmiedg and that neotwith= 
standing the denial defendant, on February 7, 1935, filed an 
instrument, labelled "Bill of Execptions," in the clerk's offlee, 
but the seme does not bear the trial judge's certificate ac te ites 
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“Re 
correctness. in other words, there is no proper bill ef exceptions 
vontained in the present transeript. 

The tecues as digeloged from plaintiff's» atatement of 
Claim, filec July 14, 1932, ond from defendant's amended affidavit 
of merite, filed August 24, 19352, are im substance as followss 
Plaintiz? claimed that after the death of plaintiff's intestate, 
to-wit, on January 26, 1932, defendant promised in writing to pay 
te plointiff, ae administrater, her certain note upon «hich there 
Was them due fer money loaned the sum of G879% that thereafter 
defendant paid te plaintiff’ the swum ef $260 om the note, leeving a 
balanoe due of ©6129, and interests and that defendant is indebted 
to plaintiff in the sum of 9637, inoluding interest. Defendant on 
the othor hand claimed thet about April 21, 1918, she indorsed a 
note as surety for her sister, Lolite F. Leitehs the maker, and 
which note wae delivered to John A. Robb im hia lifetimes that the 
note 4c barred by the Statute of Limitetionsy and thet she is “not 
aware” of over having given a new note or ony other inetrament in 
writing te plaintiff, promising to pay the indebtedness as evidenced 
by the original note. ‘he also claimed that the indebtedness as 
evideneed by the original note had been paid in full ami that she 


Was mot indebted te plaintiff in any sume 
Inasmuch ae the present record discloses that « trial of 


the iseues as framed was had before the court without a jury in 
Sovember, 1932, at which evidence was introduces by both parties, 
it must be presumed, im the sbaence of any 0111 of exceptions 
properly certified by the trial judge, that the evicener was 
sufficient to support the finding and jucgmentof the court. (in 
re Batate of Martha Jame» desenned, 199 Ile Apps 15, 143 Songer 
ve Peiffer, 199 ids 190, 1913 ‘Tibbitta-Mewitt Sos w+ Cohen, 256 
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ide 459, 461+) After the reeerd in the present ease hee here 
been filed plaintiff made a written motion, sccompanied by 
auggestiona, that the judgment of the municipal court be offirmell 
for various reasons with statutory domagege The motion was 
veserved to the heering and will now be denied. 

Yor the reavone indiented the judgment of the municipal 
court of November 15, 1932, is affirmed. 

APPIBME De 


Sullivans Pe Jey and Seanlany Js, concurs 
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AP2EAL FROM AN INTERLOCUTORY 
ORDER OF THE SUPERIOR COURT 





Defendants. OF COOK COUNTY APPOINTING A 
RECKIVER « s 
ON THE APPEAL OF JORN ¥~ KXOGH, PR ape Fa Mi 604 


Me JUSTICR GAIGLEY DLLIVURED THR OPINION OF THE CoURT, 


This appeal is prosecuted by John We Keogh, under the 
provisions of section 123 of the Practice Aet, from the order of 
the superior court of Cook county, entered in a foreclosure pro- 
ceeding on March 23,9 1954, appointing adem J. Lang as receiver of 
the improved premises involved, situated at the southeast corner 
of Ohio and Pine “treets, Chicago. 

in eomplainants’ verified bill, filed December 20, 1932, 
there is the usual prayer for a foreclosure and the appointamt 


of a receiver pendente lite to take charge of the premises and 
collect the rents, ete. “Some of the allegations of the bill are 


in substance: 


That on December 3, 1925, John ¥s Keogh, a widower, 
being indebted to complainant in the sum of $250,000, executed 
and delivered his principal promissery note in that sum, dated 
December 3, 1925, and le to complainants’ order on December 
15, 1930, with interest at the rate of 5 per cent per anmum, as 
evidenced by eleven interest notes or coupone of even date there- 
with, - the first being for 91,597.20, payable on February 1, 
1926, and nine (9) being for $6,250 each, payable respectively 


at successive half rieds theresfter, and one (1) being 
for 24,6: om lecenmber 15, 1950, all of the notes 


652 080, 
bearing interest at the rate of 7 per cont per annum after maturity; 
that te secure the notes Keogh executed and delivered his certain 
mortgage, dated the same day and recorded on December 22,5 1925, 

he conveyed and warranted te complainant the premises and 
all buildings and improvements then or thereafter loented thereon 
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(copies of the notes and the mortgage are attached to the bill as 

@ bites} that in the mersenes he alse conveyed to complainants 
the renta, issues and profits of the premises; that it was provided 
in the mortgage that, in case of defoult in the payment of said 
note or coupons or any of them, or in case of non-payment of 

taxes or agveagments, or in cage of neglect te maintain or renew 
ineurance on the premises, or in case of breach of any of the ecove- 
ante in the mortgage, then the whole of the unmatured indebtedness 
should at once (at the option ef the legal holder and without notice) 
become due and payable, and that court of competent jurisdiction 
might appoint a reeviver, with powera, to take possession and 
eontrol of the premises, and lense the game, and celieot and receive 
the rente, and apply the seme to the payment of the indcbtedneass 
that it was slse provided in the mor that the maker re ie 
all taxes and assesoments on the premises and should keep the b - 
iuge incured, ¢to,; that it was aleo provided in the mortgage that, 
upon the filing of any b411 to foreclose the same, the co might 
appoint any proper person awe reeeiver, with power te colledt the 
vente, tee, arising out of the premises during the pend of the 
fereclosure suit, and afterwards until the time to redeem SAMe 
from any sale should have ¢ ed; and that all such rentay ete, 
when collected, might be ied towarda the payment of the indebtede 
HESS, COntag DbC6 


That complainant ic now and has been since its execution 
the legal owner and holder of the principal note; that on er about 
November 19, 1930, complainant and Keogh entered inte a written 
agreement (recorded December 3, 1°30) whereby the payment of said 
nete was extended to December 15, 1935, with interest for the three 
years at the rete of 5-1/2 por cent per annumg thet concurrently 
with the exeeution ef said agreement (attached oa an exhibit te and 
mae a part of the bill), Keogh exeouted and delivered to complainant 
mm his seven interest coupon notes, - one being for ©1,756+99, due 
om Pebruary 1, 1931, and five being ench for $6,875, payable at 
auceessive half-yearly perieds thereafter on Asean 1, and Vebrusry 1, 
in each year, and the last coupon mote for $5,113.01, payable on 
December 15, 19333 and that by the agreement it wee ided that 
Keogh would pay eaid principal nete on December 18, 1933, together 
with the interest thereon os evidenced by enid seven interest coupon 
notes, ami that ell of the stipulations and covenants in the principal 
note and mortgage should remain in full force and effeet for and during 
the extended peried, including the right of the helder of the principal 
note te make the prineipal due on default of payment of said interest. 


That all ef the eriginal interest coupen notes have 

been paid and eancelledg that the new interest coupon note for 
1.756099 hae been paid and enneelledy that the new interest 

¢eoupen note for 36,875, due om Auguet 1, 1951, hac Likewise been 
— amd onneelled; that defeult has been made in the payment of 

he new interest coupon netec, each for (6,875 and due respectively 
on February 1, 1932, and August 1, 193<9 that complainant, by 
reason of said defaults and in accordance with the authority econ- 
tained in the originsl mortgage and in the extension agreement shoa 
elected and does hereby elect to declare the entire unpaid principal 
sum of $250,000 to be iwaediately due and payableg that there ie now 
éue to it asid principal sum, together with the pas: due interest 
mentioneds that the premises have become forfeited, subject to 
redemption in equity; and thet Keogh is the owner of the equity of 


redemptions 
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That the premises are improved with a twoestery brick 
vuildingjg that there is unpaid on the 1928 general taxes 
oximately $5,000, and on the 1929 general taxes approximately 
8330005 and on the 1930 general taxes approximately §125477+733 
that in addition thereto the 1931 toxes are now » lien en the 
premisesj that there is pending in the superior court a cause 


entitled "promhes shoe ve Koopbe” Noe 5639599, wherein it is 

sought to foreclose the lien of the unpaid taxes; that the premises 
“are seant security for complainants’ indebtedness, and at «a fair 
appraised yvelue are worth less than the amount of the indebtedness 
under the mortgage and the aforesaid taxess;” that complainant's 
security "will be eg ig and seriously impaired unless a reeeiver 


is appointed to take charge of the premiaes and to 
Seine ens fntcfooh or itis" restate, bat thc ti tase 
if any, is subordinate to the right and interest of complainant. 

On February 24, 1955, Keogh, having previously been served 
with process, filed his answer, pro se, to the bill» On the same 
day complainant's motion (after due notice te Keegh) for the appoint- 
ment of a receiver, pendente Lite, upon bill and aviawer, was set for 
hearing on Mareh 3» 1933. In Keogh's answer, he admitted the 
execution and delivery te complainant of the principal note for 
$250,000, the mortgage, the mentioned interest coupon notes and the 
extension agreement. He aloo admitted that the principal note wae 
unpaid, ae were also unpaid the mentioned interest coupon notes 
due, respectively, on February 1, 1952, and August 1, 19345 that he 
was the owner of the equity of redemption; and that the general taxes 
levied on the premises for the years 1924, 1929 and 1950 had not been 
paid. He denied that the general 1931 taxes were a lien upon the 
premigen, but admitted that there was pending in the superior eourt 
Cause Noe 5635 599, wherein the People were seeking +o foreclose the 
lien for the unpaié taxes. He denied that the premises are seant 
eequrity fer the indebtedness due to complainant, or that at a fair 
appraised value they are worth less than the amount of eaid indebted- 
nese, plus the unpaid taxes, and alleged that the fair value of the 
premises wos in exeess of $300,000. He denied that, if o receiver 
was not appointed pendente Lite, complainant's rights or security 
would be endangered or seriously impaired. He further alleged in 
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substance t That complainant is “without right, power or 
authority” to file its bill for a foreclosure ani that the 


superior court “ie without jurisdiction to entertain the bili" 
for the felliowing reasons? 


"That under the Constitution and Statutes ef the 
State ef [liinois the defendant, in matters involving the right, 
title and interest to freehold and involving vhe lastes as here 
joined, has a right of appeal te a OR babe 
Ouprene Court of the Stateg that there is no = re 
ef the State; that the generol reali eatate taxes, avied her assegeed 
againet the premises, are illegal and by renwon of the 
fact that said levy and assessment «are vieletion of Arti@le IX, 
section 9 of the Constitution of thio States that ealid “upreme Court 
is not ao de jure Gupreme Court by reason of the fact that Article 
Vi» sections 2, 3 and 5, and Article IV, sections 6, 7 amd 8, of 
the Constitution of this State have been violated, and by reason of 
the fact that — ene od this Msype y -~ this sefendent, have 

. 22, ® perform the guaran 

contained in Artiene IV, othen be of the Comstitution of the 
United Stateg.” 


tm March 3p 1935, there was a hearing before the 
Chaneclier on complainant's motion for the appointment of 4 
recetver, st which Keogh was present, resulting in the court ordering 
that Joseph “. Cremin be appointed as reeviver cf the premises with 
weusl powers, conditional upen complainant giving its bond in the 
sum of $1,000, and the receiver o reeciver's bond in the sum of 









SRC ,000, to be presented and approved within 10 days. in the order 
the court found inter glia that in the mortgage seugkt to be fore+ 
Cloeed it ig stated that the rents, iseues and profits of the 


premises are expreasly pledged as additional security fer the in- 
éebtednecs and thet upon the filing of a will ‘or foreclosure the 


court may appoint any proper persoh an reeviver 40 coilect te 
venta, eic., during the pendency of the foreclosure suit; thet it 
apptars that the premizes ar? scant and ineufficient security for the 
payment of the indebtecuens, omd that the court is of the epinion 
that a receiver pendente lite should be appointed as prayed. The 
prevent record discloses that Cremin declined to act as receiver, oF 


to qualify as such by the filing of the required bende 
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On March 23,5 1925, after a further hearing, at which 
the solicitors for complainant and Keogh, pro se, were present, 
the court ordered thet Adam J. Lang “is hereby appointed Receiver 
of the premises deacribed in said order of March 3, 1933, with 
the same rights, powers and duties as were thereby veeted and 
conferred upon said Joseph *. Cremin, and that said Leng give oa 
receiver's bond im the sum ef $5,000, as provided in said order of 
Merch Sréd, before assuming the duties of such receivership.” Among 
the findings in the order are that it appears that said Cremin “has 
@eclined to act as receiver and has refused: te qualify as such and 
that complainant is entitled to the appointment of some other person 
as receiver in lieu of said Greming” and that it further appears that 
@ complainant’s bond in the sum of $1,000 has herein been presented, 
aygreved and filed and thet said tend is a sufficient protection to 
paid Keogh. Lang thereafter qualified as such receiver and took 
possession of the premises as such. 

On April 20, 1933, within 40 days after Lang's appointment 
ae receiver, Keogh perfected the present appenl in the superior cout 
by there filing his bend with surety «ith the clerk of that court and 
obtaining the clerk's approval of the bond in aceerdence with the 
statute, On May 12, 1935, within 66 daya after Lang's said appoint- 
ment, Keogh perfected his appeal in this appellate court by the filing 
of the clerk's transcript of the record, alee in accordance with the 
statutes 

The present record further discloses that om April 5, 10935, 
there was filed im the superior court Keogh's written motion, dated 
March Sp 1933, in which it is stated: “Now comes John “+ Keogh, appeare 
ing pro gt, im resistance to and in response to complainant's motion 
for the appointment ef a receiver, and moves thie court te diaming 
the bill of complaint herein on the ground that the court is without 
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durisdiction to entertain the bill or to grant the relief prayed 
fer therein," fox the following reasons: (Here are set forth the 
game reasons as stated in his anewer to complainant's bill as above 
outlined.) ‘he record further discloses that on the same day (April 
8, 1933), the court entered an order, “Hune pro tung March So 1953, 
te correct and restore the record herein,” which ig in cubstance 

as followas 

It appearing to the court thet upon the coming in of 
oomplainant's motion for the appointment of a receiver for the 
premises, Keogh, one of the defendants, in resisting the motion 
moved the court te dismiss complainant's bill on the ground tha’ 
the court is “without jurisdiction in the matter," that the motion 
wae duly heard and denied, bu® that no netation was made by the 
Glerk either of the motion or of the court's ruling thereon, it 
is that the records of the court be corrected accordingly, 
and that the clerk cause t¢ be noted, enrolled an¢ wugromueds, aa 
of Moreh 3, 19555 the following oxder, * *% 

"it is hereby értered, adjucged and decreed that said 
motion to dismias the bi11 of complaint for want ef jurisdiction 
be and it is hereby denied” 

After the record had been filed in this cowrt, complainant 
filed a written motion with accompanying suggestions to cigmisae the 
appeal. Upom counter suggestions being filed, the motion ws reserved 
to the hearing. It vill now be demied. Complainant's contention is 
in substance that a receiver, Creminyg was appointed by the court's 
order of Moreh 5, 193555 thet when he refused to qualify, the court 
(by ite order of March #Syd) merely “substituted” Lang as reeciver 
in place of Creminj that appellant did mét perfect his appeal in the 
superior court by the filing of hia bond with the clerk of the 
superior eourt within 30 days from the appointment ef the receiver; 
and that, henees the statute was not: sufficiently complied with as 
te allew this court to consider the append. ‘e comnet agree with 
the contention. Lang was not a “substituted*receiver. Cremin'’s 
appeintment never beeame effeetive and Lang's appointment, on Marek 
Riyd, followed by his qualifying as receiver and teking povsension 
of the premises, was in the nature of an original appointment. Amd 


we do not think that the holdings and decteion in Internationads ehee 
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Union y- MeGonigles, 72 Ill» Appe S09, 401, when the faecte there 
shown are eoregidered, ig authority te the contrary. 

In view of the allegations of ¢omplainent's verificd 
BAL and the adminsiene of Keogh in his atswer thereto, we are 
Of the opinion thst the court was fully Justified, under sunerous 
deeisions of ithe courte of review af this Siate which we do Rot 
deem it necessary to cite, im appointing Lang as receivers, pendente 
Lites te take possession of the premises, collect the rents and 
preserve the property from woutes, cies 

But the main contention of Keegh, here urged, is that 
the superior court erred in the appointment of any recciver pondente 
Bite of the premises, because that court was “witheut jurisdiction" 
to entertein complainant's b111 (a common and erdinery bill te 
foreclose a mortgage) for the reasons stated (as above outlined) 
in his anewer, and in hia stibsequently filed motion to dismiss said 
bill which the court denied. “e find no merit in the contentions 
That a court of general jurisdiction, such as the superior court of 
Cook county, may entertain a bill fer the foreclosure of « mortgage 
on real ¢stete, and ney cise upon 2 preper showing appoint « receiver 
poncente dite to collect the renter and to preserve the property from 
wastes tes, is unquestioned. And vo are net impressed with the 
feree of any of the reasons stated by Keogh for hig contenti one 
Purthermore, the appointment ef « receiver is an interlccutecry 
one ands as said in Goates v+ Cunningham, 80 Ill. 467) 468, “does 
not determine any right nor affect the title of either party in 
any manner whatever." 

Om the day that the present appeal wos orally argued 
before us by Keogh, pro pt, he presented a motion with «ritten 
suggestions, that this court, *eertify the question presented in 
this cause to the Supreme Court ef Illinois, without passing upon 


She merits of the issue.” the motion was denied, and properly 
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eo. It is only by virtue of the provisions of section 123 ef the 
Practice Act that the present appeal, from an interlocutory order 
or écoree appointing a receiver of the promises in question, is 
before use Im that section it is provided: “Upon such appeal 
the appellate court may affirm, modify or reverse such interlocutory 
order or decree, and shall direct such procecdings to be had in the 
court below so the justice of the ease may require. * * No appeal 
ehall lie or writ of errer be prosecuted from the order entered by 
said appellate court on any such appeal .* 

Our ¢oncluwsion is that the order or deeree of the ouperier 
Cours, enterce om March 2ird, 19334 appointing Adem J. Lung we re- 
ceiver of the premises in question, should be affirmed, ond it is ao 


ordered 4 
AFFIRMED. 


Sullivan, Ps Tey and Seanmlany Jey conoure 
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JAMES HAHILTON LAvIS, 
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MARY A. BHAUR, individuelly 
ané a8 adwinistratrix, ete., 
FORMMAReSTATA TRUST & SAVIHGS 
aeetiote a oor ct oie sy Metts VEGeos 


APSRAL FROM CIACULT 
QUURT OF COOK COUNTY. 


272 1.A.605' 
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ScmPAnY, ; wa thers ggg Obes 
"Appellees. 


MRs JUSTICN SCANLAN DELIVERED THE OPINION GF TAR COURT. 


the complainant, James Hamilton Lewis, filed his bill 
against Mary A+ Brawn, individuslly end as adminicstratrix ef the 
@state of Jacob G. Braun, deceased, The Foreman-itate Trust md 
Savings Bank, an lilinois corporation, and Canadian Pacifie Railway 
Company, @ corporation orgemized and ¢xisting wader the laws of 
Canada, defendants. Mary A» Brew and Canadian Pacific Ratlway 
Company (horeinafierx ealied kmilway Company) filed Gemurrera to 
the amended bill, whieh were sustained, and complainant electing 
te stand by the 6411 14 was dismissed as te the said defendants. 
Yoreman-“tate Trust and Gavings Sank filed an anawer stating that 
it hed in ite custedy and centrel 470 shares of the enpital stock 
of the hailway Company, which it was holding as depositery, subject 
to the order of the Probate court of Seok county entered in the 
matter of the estate af Jnec® G. Breum, Cecensed. The vill wae 
also dimsiessed as te the defendant Bank on the ground, aa appenrs 
from the decree, that the interest af defendant Dank is alleged in 
the amenced bill te be that of custedian and hence subordinate to 
the interesate of defendant Mary 1. Brawn, individually ané as 
aéministratrix. Complainant appexals. 
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The amended bill alleges that complainant, an attorney 
at law, on July 17, 1920, entered into the follewing written cone 


traets 


"This is to authorize Jas. Hamilicn Lewis te act as my 
attermey and representative in the matter of the sasres of the 
Cenedian~Pavific Railway belonging to mo, for the purpose of having 
the ehares properly transferred, and such certifientes as are 
neceseary to be issued te me, and for cuch other steps ae are 
necessary to pul the property im my name, in order that i ray 
have clear titles, and then to take any other course he fecis 
necessary $0 secure the dividends which are due on the stock. 

Ané I authorise him te make any demands in my name and to take any 
course in my meme that in his judgeent is best to bring about the 

result of my protection and the protection of my property and the 

fixing od = shares in may anme and the collection for me of such 

SWUM 45 if ’ 


“In the event of my denth, ahovld such oceur, and the 
collection of money or the tranefer ef sharee be had after my 
Geath, then the said Jaws Hamilton Lewig is to take auch course 
amd action with the shares and money av my will would provide or 
any direetiona I may have given to my wife or any other person in 
writing as te my property. 


“(signed) Jacob G. Brawn 
"Witness? 
“Joseph Pe O'Hara (signed) 


*l approve ef the above and to the extent of my ow 
interest authorize jas,» Hamilton Levin fer the same purperes +e 
authorised by my husband. 

“(adened) Mery A. Brew 
wife of Jncob G. irawm 


"Witness: 
“Joseph Ps O'Mara ( signed) 


"I accept the above named comission and contract of 
service, leaving the mattex of fees and payments for services te 
be arranged at euch time as shall be propere 

“(wigned) Jomes Hamilton Lewis.® 
The bill further alleges that complainant thereafter “pursued the 
perfozsmanece of the aforesaid contract,” and on Movember 27, 1920, 
entered into a further written agreement, “supplemental to the 
foregoing,” as followss 

"Referring to the instrument made by and be tween 
Jemes Hamilten Lewis and Jacob G. Braun on . 7th, LOR, 
(veering the written approval of Mary ©+- Braun) providing for 


the recovery of the sheres of stock im the Canadian Pacific 
Railway Company, and the accwmilated dividends thereon, as in 
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anid inetrument mentioned, the matter of fees and paymente for 
Fo pay im ¢onneetion therewith is hereby agreed upon as 
ollowas 


“On the total amount recovered up to the sum or value 
of $65,060 the fee and payment for services shall be 20 per eent 
thereof and om all recovered in exeesa of said $65,000 the fee 
and payment for eervices shall be 50 per cont thereof. And weid 
Braun will provide ali Sunde for necessary expenses, and make 
reimbursement for all neeeasery outlays therefor, without deduetion 
from gaid fees, provided that said expense fwd shall vet in all 
exceed $1,000- 

“(Signed) Jacob G. Brau 
(signed) 
Oc Keo Mary A+ Bram 


*(Stened) Jomee Hamilton Lewle 
“ey sudrew BR. Sherriff." 


The bili further avera that complainant hee at 011 times, by hin- 
eelf and hie essociates, “diligently and fully performed said cone 
tract on his part, that the same is im full feres and effect, and 
that this amended bill is browht in due cowrse of the porformanee 
thereef, and im pursuit of the relief, remedies ané receveries 
thereby contemplateds" that the subjeot matter of the contract 
eonaiata of 472 shares of common stock of the “silway Company, 

of thé par value of $190 pox clare, represented vy 48 oertifieatess 
that seme of said certifientes were aritten with the name “C. 
SchlesingereTrier & co.” inserted therein, and others were written 
with the name “Zailonalbank fur Deutsehland* inserted therein as 

the holders of said certifientess thet im October, 1919, Jacob G. 
Braun purchased, in the open market and at the current aarket 

prices, all of the said certificates, with all of the wapaid dividends 
Shereon anc rights and interests thereunte pertainings that he 
promptly thereafter presented the ecrtificates at the preper transfer 
and regiatration agencies ef defendant Keilway Company for transfer 
te aud registration im lis sae, and then and there duly requested 
that such transfer and regietration be made, but that said defendant 
has ever since wrongfully refused to make such transfer and regise 


tration or to isaue new certificates in lieu thereof az requested, 
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that said Brawn demanded of onic defendent the payment te him of 
all unpaid dividends which had been ¢oeclared on anid shares from 
amd after July, 1914, but thet said defendant has ever vince refused 
to pay cover to said Grau any of aid dividends, that Jacob 0. Braun 
was a resident of Chieage, Tllineis, end died there intestate in 
Vebruerys 19213 that Mary 4» Brawn wae appointed administratrix ef 
hie entete am? still sontinues ae suchy thet the said certifientes 
are held by ¢efendent Bank awe agent and custedian for said adminia- 
tratrix and the estate of Jacob Ge Braun, “subject te the right ef 
your orntor te have possession of some for all proper usee and pur- 
pores in accoréanece with the above geseribed contract and supple- 
mental agreement, and for the resovery of all richtes benefits and 
emoluments pertaining therete, and for the purposes ef this suit.” 
The b111 further alleges ‘that by virtue and effect of the aforesaid 
contraet and supplemental agreement of yomm erator with Jacob G. 
Braun and Mary A+ Brawm, and beeause of the subsequent acta, 
transxetions, apsrovriations, and course of conduct of, by and 
between enid parties reapectively in relation and pursuant thereto, 
and the pecuniary expenses necessarily incurred by your orater in 
course of his performanee thereof, your orator is in equity the 
ansinnee of a apecifiec portion of, and has a lien in equity or an 
eauitable lien, - and by virtue and effect of the aforeania cone- 
tract and supplemental agreement, and because of the work and sere 
vices performed pursuant thereto, under the laws and statutes of 
the State ef Tllimeis * * *, your oretor hee a legal and statutory 
lien, « upon 211 the said certifienter oni sheres of stecks being 
in themeelves the eause of cetion and subject mater of said con- 
tract, and upen all eladme, demomis and emases of action held or 
claimed acainat the said defendant Canadian Pacific Railway Company, 
wy or for enid Jacob 6. Braun in hie lifetime, ani since then by or 
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fot any of his heire or legal representatives, appurtenant to 

or growing out ef hie ownership of said certificates end shores 

ef stock and the dividends thereon, which are the subject mat cer 
ef anid contract ont cwpplementa. agreement, and upen all the 
proceeds and avails thoreef reeultinmg from any collection, netion 
or proceeding thereon against the defendant Cauadian Pacific Paile 
way Company, or any cbhher adverse claimant thereto, for the amount 
of the fees and compensation of your crater so agreed upon, and 
hin expenees duly incurreé sow remaining unpaid to himg” that 
complainant has served due neiiee upon Kallway Company of his 
alleged rights ty wirtwe of the contract and supplemental agreee 
ment, anc that the present velue represented by the certificateu, 
@xelusive of dividends, is about $94,000) that there is now due 
from eaxid Company on account of dividends withheld the sum of 
$75,000% that eaid Company, by wrongfully refusing te transfer 
these shares of stock, hus rendered the same unvealable, and is 
liable in damages to the lawful helders and owners of said cortie 
ficates of stock in the am of approximately $200,090); tuat the 
excuses given by ssid Company for refusing te transfer gaid shares 
and issue new certifientes therefor, and for refusing to pay over 
the accumulated dividends therwon, “sas stated by said ¢eoferniunt te 
your erator in prosecuting the claim, were that all said property 
had been subjected to adverse claims ascerted aguinst anid property 
by the Custodian ef Enemy ?reperty of Canada, an official eeting 
under the war laws of said nation, growing out of preceecings had 
im Canada during the late: Wola ar purporting to affect aadd 
shares of stocks on the quapeckvten that they belonged te the 
foreign enemies of Canada in said werg but your orator, being fully 
advised, further avers ae a matter of fact and of law that sil such 
adverse claims were and are groundless and voit, and were not a 
lawful, valid, or tenable excuse fer depriving said Jacob G, Braun 
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or his heirs, next of kin or legal representatives, or your 

orator, of ony of sni¢ shares of stoek or the attributes and 
inerenents thereof." The bill further alleges that efter the 
éeath of Broun Mary 1+ Braun, in her individual right and as 
administratrix of the estate, “fully revogniszed the existence 

and binding force of said contract and supplemental agreement, 

and oxpresely elected to continue and did continue in the per 
formance thereof on her part with your orater for a long period 

of times” that from the time of the making of the contract until 
the present complainant hag diligently endeavored te preveil on 
said Custedian of Enemy Property of Canada to abandon his sadd 
Claims or to pay and settle for «sid property on reasonable terms 
im money, and in Jomuary, 1925, said official offered te pay te 
complainant the cum of $58,750 in cash, which is a larger sum 

than Jacob G. Braun paid fer the certificates, but defendant 

Mary Ae Breun refused to accept the eaid offer, “and thereafter 

by and through other persons and agents she interfered with, 
hindered and embarrassed the continued negotiations being pur aued 
by your orator with anid Custedian * * * to pay a larger sum or 
make better terme in settlement as aforeunid, with the result that 
said official, beexnuse and by reason of such interference and 
resulting disorder, refused te negotiate further with your orater;" 
that by renson of anid refussl “4t became nevessary to resort to 
litigation against the Railway Company to olesr the title and for 
the reeovery of said shares and dividends; and aecordingly your 
orater, acting upom the authority and in performance of the aforesaid 
contract, in June, 1925, instituted a suit in equity, number 4915 
im the District Court of the United States for the Northern District 
of Illinois, “astern Mivision, in the name of himself and seid Mary 
Ae Broun individuslly and as administratxeix aforesaid, ac complain- 





" 
see 

tere sa, werkisdeweetget Legel to ata te tren setied etd to 
“ee take tty hs Seabe tak ‘xsl mt nin aeen aa 






someiakx sid Sexdagooex yLie" odode od? Ye xtevenvetaialie 









sinemerys Ketan iggse tae fowrdno bios Yo corek punbATS Mie 
upg sek at want nos kb tem sumtiao 0° Setoate yinwonegata Rte 
‘Hokcey quel © 102 sodero wot aébe deg tol to Yowredd com 
Lbepitt tootiues ond to pabdan ot? 20 mtd ode word deale “rene te 
no Lhovem of ootevavame ULinwghtio sed snentalgnes tasreny em 

. anon ellh eaten 00: uteeeh me ehentens “ania teenage 
cated SAKE NT. a OPHIR Dns SA: ARNON ae EG Ae NE 
bd Wg OF boweTRS IakedVie Ader (asel ,yrautcl ae beme ys fe 
mae caged 2 a8 Molde yinse ub OUT Bd To me sett ceatacyRD: 
drained sud qavtnekrdowse vid wot Shaq Muntt 60 Coody male 
weeRaouad? ome” qx9IRO bhew wild seonee 06 duawtoy Mant +A EAM 

to awe voytet # yaq Of * * * gaksodun® klon dikw tOdeto <HOy WS 
Gadd sfuoot od? Adkw yhisevtote ae tmantétoe mt amr witted diam 
htc oensietuedat dose to monwor YO Site comsoed gfetelvto bhke 
"pxodeve wOY Aviv rosttuwt oieltogen of teowto: yxeObtOet anki Lovee 
Of S000% of Yueeeorr onmed S2" Leawiox Show to monnet WW salt 
OX deo wit? one seeks of wteqmed YeulleX ode sentage mot sopedhe 
THOT LLyutioros tao fubMAtVES Sam coxets dine Le Yxoveet alt 
Dhonstets Saf ke commnnbicey wi tan Yéidedtin etd tel guisen yretund! 
80D vedaan «yikwye a chun 6 beswddent ,A80L gout md .sonednes 
tulidud? WtedéTet ond tot notade dodta® ond te sxwod soiroeid ode ab 
Teak ddoo Ses Livemts Yo omen wld me gtObatvi modunt eotomtsft te” 
seenanadinetnaneadeianiiscemmabeecncdees wydhmmeapvernt aise 28 a 








a7 


ante, against eaid Railway Company az defendant, to compel the 
transfer of seid shmres and the delivery of new certificates 
therefor, and the payment of the accumulated dividends thereon,” 
and that complainant devoted a great amount of time amd professional 
skill and labor to the proseoution ef said suit for more than five 
years, and by meene of sald labor, etese, "1t waa fairly and fully 
demonstrated as a matter of fact and of law, thet the Reiiway Company 
had mo valid defense to the aforesaid claims and action for relief 
on the substance and merits of said suits but said Mary A» Braun, 
the co-plaintiff there, by interposing repeated objections te her 
jeincer ag a co-plaintif¢ im weld suit amd demanding her release 
therefrom in seid court, all in violation of her aforesaid cone 
tract and the rights of your orater thereunder, vo hindered and 
embarrassed the prosecution of enid auii, that the audé court, and 
the United States Cirewit Court ef Appeals for the Seventh Cireuit 
om appeal ef caid sult by your orator, held respectively that each 
of anid courts, by such obstructive conduct ef anid Mary Ae Brau, 
Was prevented under ite special rules of procedure, for want of 
necessary parties plaintiff, from deciding seid quit om the merits 
of the bill and the evidence against said allway Company, and 
thereby said Litigstion, covering the period fram June, 1925, until 
October, 1930, wae rendered futile and of no effect; * * * that 

the said defendant Mary A» Brawn has thug refused and continues te 
refuse to co-operate with your orater as is her obligation and duty 
under enid contract, in the prosecution thereef for the revoveries 
as aforesaid, and that she prevents your orater from performing 

it, and persists in violating her contract im the manner aforesaid 
that auch wilewful and inequitable conduct on the part of the said 
defendent constitutes a freud upon the rights ond equities of your 
orator subsisting by virtue ef the aforesaid contract, for which 
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there is no adequate remedy at lawg" that the complainant has fully 
performed seid contract om his part in so fay as Bary A+ Braun has 
permitted him te ¢a» that he is ready, able and willing to continue 
to perform same, and that «a fwll recovery of all righte om values 
ef said shares of stock, with the unpaid dividends due upon the 
game, cam by due and lawful process, by litigation or otherwias, 
“be made and recovered by your orater from the defendant Railway 
Company, with the due co-operation, or cessation of interference 
aud obstruction, on the part of the defendant Mary A+ Brawn, as 
provided and required by the aforesald centract and supplemental 
agreement; and full remedy fox your orater can be had with the due 
and adequate ald of this court of euuity against both the sadd 
defendants.” The bili further alleges that Mary A» Broun has 
wrongfully aided and assisted the Sailweay Company te defeat the 

_ Ddtdgation, and that the Railway Company hans aided Mary Ae Braun to 
vielote her contzact with complainant and te hinder and embargags 
the aforevaid Mitigation and to prevent 2 recevery of the shares 
and property, am that such comduct “constituted a uncenscilonable 
method of co-operation by and between them agsinsai the contract, 
the rights and equities, of your erator,” for waich there ic no 
atequate remedy previded by law. The bill prays that it be 
adjudged that complainant, “becomse the aforesaid contract and 
supplemental agreement, by force of the principles of lew and 
equity hes an equitable lien upen, and « pro tanto assignment of» 
eli the aforesaid certificates of stock and the rights embodied 
therein and the corporate shares im seid defendant Sallway Company 
thereby represented, also upom 211 dividends declared thereon since 
July, 1914, withheld from payment and now owing by said defendant 
corporation te the Zetate of Jacob G. Brau as aforeenid, with 
lewful interest * * *g that by virtue of the statute * * * your 
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erator has ales a statutery lien om all of sadd property and rights 
and upon all claims, demands aud enuses of action therefor or 
grounded thereonj thal the court * * * will ascertain the full and 
true value of a11 sald property and rights; and for the just and 
equitable protection of the rights, liens and title of your orator 
by virtue of said contract, that the court will enforce the said 
contract by all lawful and equitable means and methods within its 
power against the defendant Mary |.» Braun both individually and as 
aéministratrix siorcaald, and thai the court, in the right of said 
Mary 6« Brawn individually ané ag administratrix aforesaid, but 
subject to the rights amd liens, and for the use and benefit ef your 
erator in accordanve with hie rights, privileges, and emoluments 
provided for him by amd under the contract aforessid, will enforce 
ell of the rights embodied in or pertaining to suid gertifiestes and 
_ @havres of stoek and the dividends thereon as aforesaid, against the 
Railway Company, in the full meaoure required by equity and geod 
comscience * * *; thai the court will compel the said Rallway Compaay 
properly to tramefer and register the title of said eercizicates 
amé shares of stogk, by the delivery to your orater or to some 
other duly authorised officer of shia cowrt, of new certificates 

of stock for the requisite aumver of diares, mate ous to such name 
or nomex os the court may direst for the preper anc convenient 
éiatrivution of such certificates and sheres to your orator and among 
other parties found te be entitled therete by rights im the Estate 
ef Jacob G. Brau; or im lieu thereof that the court will ascertain 
the true value of all of the shares represented by the certificates 
hereinabove deseribed and vill ewerd to your orater, for the use 

ef himself ané the Betate of Jacch Gs Braun, the emount of the value 
thereof in money as damages for the withholcing of such new oortie 
fieates} that the court will avard, * * * for the use and benefit 
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of your oratory ame onid defendant Mary A+ Brawn incividcually or 

au adwinistfairix, as their interests my appear, a full recovery 
of ali the above described chaves and dividends with iawful 
interest thereon, aud compensation or damages fer the injuries te 
ox deprivation of all others property and rights pertaining to oid 
shares whieh may eppeax tc have been suffered by the representatives 
of the eatate of Jacob G. Brum and by your orater au a licnor 
thereon as aferesaids that the court wlll expressly authorize your 
erator, on behalf of the Eutate of Jacob G. Brawm and all persons 
iuterested therein or thereunder, te negotiate further for the 
wettlement, disposal and conclusion of all controversies pertaining 
te the matters and things herein set forth, and will rvestreiu all 
other parties and persons from interfering with such negobiatiiona.* 
The prayer eulis for other relief, but it is not nectssaxvy to ree 

. gate the same. 

Complainant coutends, (a2) “the bill sufficiently declares 
the elaim of an equitable lien on the subject matter of the 
atterney's contracts" and (») “the b4ll doclareas au attorney's 
etatutery lien on the subject matter of his comtract,” and tuat 
therefore the shancelior erred im sustsining the demurrer to the 
will. 1% appears that the contract of July 17, 1920, and the 
supplemental agrecment of Nevenber 27, 1920, which form the basis 
ef the prevent bill, have beam construcd by the United tates 


Cireuits Court of Appeals, Seventh Gir@ait, in the ease of 
Eaciite 





bY Fede 
(@d) SSd- (Cextiorari denied by she United States supreme court. 

Me (lee 354) 282 Ue So 8690) 
Im that case Lewis, in his own name, instituted an action against 
the Kailway Company te compel the transfer of the shares in question 
im the inetent proceeding, and fer the payment ef the esccrued 
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éividenés on the came. Om wotion of the Tailweay Company this 
eudt was diemicred, but Levies wan permitted te file an cmended 
bill of complaint in which he joined os pleintiff Fary 4+ Broun, 
individually ané as adminictretrix of the estate of Jaceb &. Braun. 
Later Mary (« Brown, individually and ce ouch edministratrix, 
emiexed wu special appearance and moved the ceurt to strike from the 
weooxd all plesfings on the givtunis thet she hed mot, cither 
individwaily ex as aéminictratrix, authorized the cuit filed, that 
whe had never vetified or confirmed the filing of it, and that che 
dic mot desire to be, become or remain « perty therete. A decision 
on this motion wos reserved witil the finwl hearing on the merits, 
at wiich time it was sustained om she, im her Cual. capacity, was 
digsisued oe party equplainant and her wage was stricken from the 
amemied Dill of complaint. Upon the finel heoring the sadd bill 
was Gigsissed fer want of equity and Lewis appealed, naming Mary A. 
Brat, individwally and as adminmictratirvix, .¢ appelies with the 
appeliee Railway Company. ™© its opinion the court states: 

"It ia quite sppyarant that appellant is wet claiming his 
right by virtue of being executer, administrater, guardian, or a 
party with whom or in whowe mame a contrsct hae been made for ¢ 
venefit of another. He mist, therefore, qualify either as a real 
party in interest, av = truatee of om express trust, or az o party 
expressly autherized by statutes 
ngs cusents sneer Ante Ge the reaps Attoerst MAE Thy ly, 


and November 2%» 1920. The first agreement merely authorises Lewis 
So act as Brewmi’s attorney and representstive in the matter of the 


shares stock belonging te Braun. ‘the purposes of the ag t 
are: (1) te have the shares properly transferred te Braun (2) te 
have the necessary eortifientes to Braung (3) to put the 


operty in Sraum’s name in order thet he may heve a clear title? 

4) te secure for Braun the dividends due om the stock, and te 
tollect such sve ar ie due himy (5) to bring about the protection 
ef Sram and of his property. fe accomplish these purposes Braun 
authorizes Lewis to teke any steps end any courve im Braun's name, 
and to make any demands in his name which in Lewis's judgment is beste 
Thea follews a prevision thot, im exnse of Sraum’s desth, Levie is te 
take sueh couree and with the shares and mency (1) as Braun's 
‘will would provide’ (2) or as amy direetions may previde which 
Srawi may give in writing to either his wife or any ether persone 
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‘Wy. Braun left neither a will nor written directions, 
which fact, in our opinion, eliminates from our consideration the 
provision % referred to. Conversely stated, the provision 
must, we think, be construed to mean that, if Braun left no dir- 
ections by will or other writing, then there was no authority to 
act after his death, unless the written agreement conveyed or 
_—— to Lewis some interest im the subject matter. We think 

% conveyed no such interest. There io no granting or conveying 
@lause, so for as Mr. Lewis ie concernede It ie merely a commission 
and eontraet for service, and the matter of fees and payment for 
services of Mr. Lewis was te be arranged af some proper time in the 
future. ‘This is the identies] language used by him in hie written 
acceptanmee, attached theretoe 


“liye. Brawn, in writing, approved the sagrecment, and to 
the extent of her own interest authorized Lewis for the sume purposes 
ae authorized by her husband. “he had mo interest whatever in the 
shares of stock or dividends, and, if the authority granted by her 
to Lewis is to be measured by her interest therein, she gave none. 
She at lesst granted no more authority to Lewie than did her hudband, 
and certainly he did not grant or convey any interest in the aubject- 
matter by the first agreement. 


"The second agreement states that the matter of feen and 

— for services on the total amount recovered up to the sum or 
of 865,000 whall be 20 per conte thereof; and on all recovered 

in exeeas of $65,000. it shall be 50 per cent. thereof. Mra» Braun 
merely signed an SO» Ke thereto. ‘this language is certainly not 
eutfictent to oreate a present interest in Lewie in the siock or 
dividends. ie was te get ne part of the stock im hie name, for, 
according to the eement, it was all te be traneferred, and 
certificates iesued, to Braun; likewise the agreement gave him no 
present interest im the dividends, for it explicitly states that 
they are to be collected fer Brau. Lewis was te receive an a fee 
and payment for services eertaim per cents of the value of the 
property recovered. 


"There is a Vost difference between o mere agency amd an 
agency coupled with an imtereste Likewise there is a great 
éifference in intereate with which the ney may be coupled, ‘this 
subject is very theroughly ané clearly discussed in Mechem on 
Agency, Seeae S61 et sege Im section 670 he separates such 
interests inte “a Glasses - (1) interest in the reowlt of the 
agent's actiong (2) interest in the power, or the right to exercise 
the authority; (3) interest in the subject matter, or the thing 
iteelf. The firet he classes as agency with mere nuked power. This 
is slways revoked by ¢cath, and ge Ay: revoked by the principal at 
any time without cause, provided injury, if any, enused to the 
agent by such reveceation can be measurec im dumoges. Ag illustrative 
of this class he cites the agent whe is authorized te collect a 
debt and is te have for his services a commission or » share of 
what he collects. ‘ection 5846. in the second clase he places the 
agent who, by reason of the exercise of his authority, has been 
oe in a harmful position, and has suffered, or will suffer, 

which ¢annot be compensated im damages. in such event the 
agent is said te have an interest im the power or the right to 
exercise the cutherity ae a meane of reimbursement, indemity, or 
tection. ‘YThic sort of agency, says Mr. Mechem, cannot be revoked 
the principal, but is always revoked by the principal's denths 
The test between classes 1 and 2 is whether the «agent hac some 
interest to be protected other than his mere employment or the 
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opportunity to exereise the gg Me in erder te earn his commission 
or compensation. Section $78. The third clase embraces «11 
agents who have ane ctual present interest in the subject-matter, 
and such agencies can be revoked neither by the prinelpal mor 
death. ‘Seetion 574. 


is al the principles lai —_ she Mire ke chem 
are tuay ony, ported by the lead ease of E Hun t pusmeniers 21 

Ue Se Whente) ) 17%S_ 2035 & Le Bde 509. Th 

am interest’ sufficient to survive denth has never een defined 

more clearly than by Chief duetice Marehall in that ense¢s He saya: 


“We held it to be clear, that the interest which can 
gemsert & power, after the death ef a person who creates it, must 
interest in the thing ig wh a oe ge age power 
Tacs cite an iereceste® a the 6 ** * A power 
wi interest," is s power which sccompanies, or is 
roe Bh with, an interest. The power and the interest are wiited 
im the eame person. But if we are te understand by the word 
*interest,” an interest in that which ia to be produced by the 
exercise of the power, then they ore never wnited. The powers, to 
produce the interest, muct be exercised, and by ite exercise, is 
ex whede The power ceases, when the interest comoenoes, and 
therefore, cannot * * * be anid to be “couple@” with it.,* 


“Appellant @ the ease of { 
Ge Ae} 6 


(Ge » (24) 1799, Gc, cotaiort hy cereervcofa hve. nia 
ere (I Ehate to a euit re an ats having « contract for 
-. contingent fee to enforce hig right at property or « fund, 


the client is a necespary partys That sult was one by the attorney 
to esteblish his fee, in . eee suit he claimed to be an equitable 
assignee of a fractional share of the estate. He had contracted 
with one of the heirs to attack the ancestor's will and to recover 
the heir's ehore of the estate, for which the attorney was to 
receive 50 per veut. of whatever might be recovered in money or in 
property. wae dismissed by his client, and b t this action, 
which went to deeree, before the action atiacking the will was 








aijuateds Hise + wae that he had an equitable interest in the 
funds of the estate the banda ef the exccuters The court held 
png under the contract he was mot a useignee, and that 


An SiLemed ecuitable aoelgnee he ¢ not maintain the action 
vithent s Client. Immediately ouseetios this ruling the court 
enunclates the following principle of laws 


"tan agreement te pay a ¢ertain sum out of that which 
ene is entitied te receive * * * does not operate ae a legeai or 
equitable nacignment, since the assigneor in either ease retains 
control of the subject-matter,! 


po peansiie ie supperted by the fol. decieionss 
e) ca ty hay ty Be a ahha 

89 MN» Ye 5083 Thomas vy, ork 

He te S775 ; 
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“it is wery clear to our mimds that, under the analywes 
mace by Mr» Mechem im his work on Agency, appellant, by virtue of 
the agreement, falls im clase 1, which ia am agency with bare power, 
and way be revoked at will, and is always revoked by the death of 


the principal, 


ee 
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“Appellant contends that he has an equitable interest 
the stock and dividends by virtue of the Iliinois (tatutes 
Omith-Hurd Neve Ste 1929)5 te 13, sees 14, which reletes to 
attorneys’ Liens: * * * bywen if notice were given, the lien 
given the ctatute ie upom omly the proceeds of the litigation 
er settlement ef claims 258 Tlie 418, 101 Ne Ee 
5875 1 o Appe » The lien cannot 
attach wntil some recovery is had to which it com attach. There 
is nothing due appellant witil e ¢eeree of recovery ie entered. 
This is a suit te recover the ahures and dividends, and not to 
enforee a liem upon the recovery. If 14 were the latter, it 





oy 


would be premature. No authority has tted an attorney to 
maintain his client's chose in actia: s own interest 
o Bankers’ Trugt Coss Executor (Ce Ce As) 6 Fe (2a) 799,* 


We are in entire accord with the United States Circuit 
Court ef Appeals in its construction of the meaning and intent of 
the original and supplemental agreementa, and we would regard it 
ason idle task for us to attempt te add anything to what has been 
20 clearly am convincingly stated in the opinion, 

But complainant contends that “whether the written con- 
tract alone ereates an equitable lien * * * ig net here the point. 
The b111 offers toe amplify and fortify the elaim by the evidence 
of further facta. * * * One of ite primary elements is the claim 
of an equitable lien and assignmente “Thies is based not alone on 
the written contract But "because of the subsequent acts, transactions, 
approprictione, and course ef conduct of, by and betveen the parties 
respectively in relation and pursuemt therete, and tho pecuniary 
expenses necessarily incurred by your orater in course of hia per- 
formance thereof, your orater is in equity the assignee of, ard 
your orater hes a lien in equity or en eyuitable lien * * * upon all 
the said certificates and shares of stock’ ete. These are allegations 
ef cevential and ultimate fact, to be deviwed by the court of equity 
from the evicenee of acts and intent of the parties ami the cirecume 
atances releting tes or in the course of performance of, the written 
eontrect. This claim of rights in equity neeessarily tenders and 
requires evidenee for its proof, so it cannot possibly be tested 
by a demurrer." ‘Ye have carefully considered the argument of 
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compininant in support of thie contention and find neo merit in ite 

Im thie connection it must be noted that the amended b111 admits 

that Braun died intestate, and it contains né allegation that he 

left any «ritten ¢ireetions in accordance with the last parngraph 

of the agreement of July 17. Te repeat what the court said in Lewig 
Xe Canadian Pacific Bye Cos, suprn: “ire Braun left neither a will 


nor written directions, which fact, im our opinion, eliniaates from 
our covelderation the provision last referred te. Conversely stated, 
the provicion must, we think, be construed to mean thet, if Brawn 
left no directions by will or other writings then there wae no 


think 14 conveyed no auch interests” The court further held that 
the agenoy of Mr. Lewis was revoked by the death of Braun. The 
. Railway Company admits, in its brief, that "“1f there should be a 
reeovery by the aduiniatratrix, or if there should be a settlement, 
it will be she duty of the Reilway Company, wader the averments of 
the bill, te protect complainant or subject iteelf to « separate 
liability for any smount found te be complainant's richtful fee.” 
Defendant Braun practically coneede« thet should there be a settle- 
ment or a recovery, complainant would have « “cleim on a guanto 
meruit basic for services rendered up to date of Mr. Braun's death.* 

In the determination of thie appeal we have net deemed 1t 
necessary to pass upon certain points raised and strenuously argued 
by defendants in support of the ruling of the trial court. 

The judgment of the Cirewlt court of Cook county is 
af firmede 

AFFIRMED. 


Sullivan, Ps Jes and Gridloy, Je, Goneure 
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FIRST ACCEPTANCK COMPOR AT IGM, ) 
& corporation, ) 
Appellant.» } 
) 
Ve APPBAL, FROM SBN iron 

OVERLAND HOTOR COMPANY, } COURT OF COOK COUNTY. 
& egrporstion, } 
appellee. ) 


2¢2 1.4.6057 


Me JUSTICE SCAMLAM DELIVERED THE OPINION OF THX COUNT, 


This ie an appeal from a deeree dismissing compl ain~ 
ant's bill for want of equity. 

The b111 wae filed againeat We "+ Conrad and Overland 
Motor Company, & corporation, and alleges that comploainent is 
éuly authorized te lean money on automobiles and other motor 
vehicles and to buy and sell, discount and rediscount commercial 
paper accurec Gy liens upon sutemebiies; that on Merch BW, 1026, 
& considerable part of its businers: was making whet are known 
te the sutomebile trade as “wholesale leanes* that is, loans 
mace to retail distrivutere of moter vehicles to enable them 
to mirehase moter vehicles for ensh3 that the great majority of 
auteomosile scales are made upon deferred payments; that om sndd 
date, and for several yeare prior thereto, Me + Conrad, doing 
business as “C. & O» Motor Company," wae engaged in the business 
eof selling ond distributing motor vehicles at Yashington, Tasewell 
County, Tllinoiss that he had an agency fer the Overland ond 
Wyllis-Knight moter vehiclens that om said date he purchased from 
éefendant, in Chiesgo, seven Overland end three ‘yllis-Enight 
automobiles and defendant delivered the same to him “in manner 


hereinufter deveribed,” afd alse delivered to him a reevipted 
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invoice, the purpose of which was to enable him to borrow money 
from complainant upon automobiles listed therein, and that add 
automobiles were delivered to hia for said purpose; that he 
borrowed from complainant by reason of said inveice and tke 
delivery of snid automobiles to him, and certain notes, trust 
reeeipte and bills of sale were made by him in carrying out said 
purpose; that an to comploinant the receipt of the invoice was 
intended by defendant and Conrad to be a full and complete receipt 
ond acquittamee for the smount ef said involec; that anid sutemobiles 
were deseribed an follows: (here follows a description of the auto- 
mobiles)) that snid nutowobiles were delivered toe Conrad by defond~ 
ant and that it wos the intention of the parties te make delivery of 
all of the suteomoebiles on said date; that Conrad zeceived awd drove 
away one of the automobiles, a ‘yllis-Emight sedan tearing serial 
‘Mumber 17,204, and that he was free to take all of said nubowebiles 
and drive them to his place of business at Yashingion bus was pree 
vented from so doimg Wy an excessive fall of anew which blocked the 
tTeads between Chicage and Vashingteng that on anid date Congad come 
te compleinant's office and applied for a “whelesale loan” upon nine 
of the stitomobiles, tegether with certain others; thai be exhibited 
the reevipted invoice and stated thet sedan number 17,204 was not 
to be Incladed im the leang that complainant, scting upom the 
receipted invelee and the representations ef Couyad and defendant, 
wndie to Comrac a lean im the sum of $8,519.25 upon the security 

ef the nine sutomebiles, together with three others (mot now im 
guestion)j thet the lean upon the mine sutomoblles was *5_ 782603 
thet to evidenee the loan Gomrad cxecuted two negotiable pramissory 
notes payable to compleinant, dated March 30, 1926, in the principal 
aume Of $2,695.45 and $4,825.7%, respectively; thet he also executed 
and delivered to complainant two bills of sale, wherein the nine 




















ot dest (esoqusg Aine “et wi od detevidee oxew selldomods 





Ve Qdé aus soterct btes te neces yw fund. at how 

| hee deares varton atoveos ten sats of eeibdaabine than 20% 

ee Sine sie saderise WP mld < odan exon ose to sithd ban 96 ‘ 
i & Gow sotornt sii to tqteoor edt Juentatgade ov ae Jas i 6 OM 


‘ee tabvoee stetqane en Lato og o¢ bared tae tmennstod WE be 
| gp Rdomesme bkaH sant? poebewat bine Ye sumeME wht xed © 
i} wwe elt te Maboaionesh & eNetAst: eHNe) ‘SaMNEAON Se 
if EEE Seeclaas is SE 
ie We LeOvEED wan of cokrung ous Ye aokenesnt wit ew Hf fi 

* eronh te derives: wae dali Lesage rr sow 

| 


pee neath 





cairo esi? enh inp se fast \uesiatitenY tue guenta? | 
octet maga “mest odo etode” A Wh weblogs bi oee~te @ 
i bedhdbice en costs gaxsizo aiaszv0 sein vagbepes pent ienséna 


| ton nay O84 odin vaben daild dodnde tus eatovmt 
| at? mags pabton 4 snoniatgave dnté (mood old xt dobutouk 
i snahente® das aetse® 2 gmokiesmoursior sd? de odor DesqhOOON 
na a moe ARG Te meee onkd mE RO 2 errno of ie f 
Gi wom som) axonee gems Atty usdsoyod enattdone ain oak 
| ROBe HTT gO! asa aaLisemesirs emia ons moge axel als taal? ibe 


Weeagtnn tg eldetsegon ows dofwoeme batavd wxol ods soannive ot fe 
| Kaboatis wid Wk 06k 405 toseX Ont «Pmanlatques oF kdrveg vate 
| dosuesre eein os Syste Hikers rosgeet oOF, 584 d5 bea Sd. thasat ‘te ore 4 
enti exit ateresie seine Te atti wd imuitatgme of bewviied tam 


oe 


automobiles were described, and alse executed and delivered two 
docwents known as “trust receipts,” acknowledging the reeeipt 
from complainant of the automobiles im question and seknowledging 
that he held them as the property of ami in trust for complainant; 
that Conrad paid defendant for enld motor vehivles with a cheek 
and that the latter accepted the check im full poyment and 
aequittanee of Conrad for the purchaece price of the autumebiles 
Listed in the invoice in so fur as the same affected complainant, 
it having been made for the purpose of obtaining from complainant 
a loan of money with which to mateo ths eheek goody that the cheek 
wae mot paid by the drowee bank beenuse of imoufficient funds and 
that a holder thereof subsequent to defendant caused it te be 
protested for nompsyment and it wae returned te defendant unpaids 
that because of weather conditions Conrad did not remove the 
vehicles from the storerooms of defendant within a reaconable time 
after purchase and at the time the notice of protest reached defend- 
ant the nine vehicles were atill in eterage with it and defendant 
has sinee retained the same, although fully odvised ef the facts 
set out in thie bill and although demand for the possession of the 
vehicles has been made by complainant on defendant for the purpese 
of foreclosing complainant's lien against themg that the said notes 
have not been paid either wholly or im party that Conrad was ad judged 
a bankrupt and wae indicted, ‘tried and yonvicted upon a plea of 
guilty ef operating a confidence game and sentenced to serve an 
indeterminate sentence im the Illinois “tate penitentiary; that 
there was a conetructive delivery of «11 of the sutemobiles by 
defendant to Conrad and that there was an actual delivery of one of 
the automobiles; thet up te the time of the return of the unpaid 
cheek te defendant ssid automobiles were regarded by the latter 

ae the property of Gonrad and he or hie vendees were free to 
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take them from the warehouse of defendant, and during said period 
said suteomobviles were held at the risk of Conrad and of complsin- 
ants that complainant is advised that defendant claime the nine 
automobiles as of right, but as between complainant and defendant, 
the former hae the greater equity and should prevail in this action 
to the extent of ite loan upom the vehiclea. The bill prays that 
an accounting may be taken and that defendants or either of them 
may be decreed to pay complainant whatever sum shall appear to be 
due it upon the taking of enid account, and thet in default of such 
payment the motor vehicles way be sold to satisfy the amount due 
complainant with coats, and that in ease ef the sele and of a 
failure to redeem therefrom, defendants and all persons claiming 
bys throuch or under them shall be foreclosed of all right in the 
vehicles. The bill made EN. + Conrad and Overland Motor Company 
parties to the procecding, but although Conrad testified as a wit- 
ness for complainant, he was not served with a summons and did not 
enter an appearance, nor an answer, im the ecnuse. “hile the suit 
was pending the name of defendant Overland Motor Company was 
changed to "“Willye=-(verland, Ine. of Illinois.“ 

The answer of the defendant Yillys-Overland, Ines, denies 
that om March 30, 1926, Vonrad purchased from it ten automobiles and 
states that he ordered ten automobiles from defendant, anc that it 
wae underateod and agreed between him and defendant that the pure 
ehase of the automobileswas not to be completed and the automobiles 
were not to be delivered until the check given defendant by Conrad 
wag paid; denies that the automobiles or any of them were ut any 
time delivered to Comrad; denies that it ever delivered to him an 
invoice of any kind for the purpose of enabling him to borrow 
money from complainants avera that the inveice delivered to him 
was delivered in accerdanee with the usual anc customary practice 
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between wholesale and retail dealeres that the invoice atated upon 
ite face that the eutomobiles had been paid for by check, and that 
it therefore showed that the automobiles had net been finally or 
unconditionally paid forg denies that the invoice was intended to 
be a full and complete reevipt and acquittance for the amowit there- 
of; denies that it wae defendant's intention to make delivery ef all 
or any of the sutemobiles on March 30, 1926, and denies that Conrad 
reeeived and drove away one of the ten automobiles; denies thet he 
was free to take and drive away the sutomobilea, or that he had 
drivers ready to drive said care away, and denies that he was prevented 
from so doing by unseasonable weather; avers thet he was expresoly in- 
formed by defendant that he would not be permitted to drive the 
autemobilesaway and that they would not be delivered to him wetil 
the same were fully and unconditiomaliy paid for and until the check 
in question had been paid; denies that the cheek was accepted in 
payment of the automobiles and avers that it was accepted se mere 
conditional payment conditioned upean its being paid by the drawee 
banks admits tht the check was mot paid and wea proteated fer non- 
payment; denies thet the inveiloe was made for the purpose of enabling 
Conrad to obtain a loan from complainant with which te meke the check 
goods denies that at the time of receipt of notice ef protest the 
automobiles or any of thom were in sterage with Overland Motor 
Companys denies that there was constructive delivery of «11 or any 
of the sutcnobiles and denies that there was an actual delivery of 
one automobile, and further denies that the sutemobiles or any of 
them were ever at ony time regarded by defendant as te property of 
Conrad or that he or his vendees were free to receive the sume or to 
take them from the warchouse, and denies that the automobiles were 
held at the risk of Conrad or complainant $ averg that at the time 
Conrad ordered the automobiles and thereafter they were stored in 
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Slater's Fire Preef ‘torage Companys, in Chiengo, for the account 
ef defendant; that the storage company had issued its negotiable 
warehouse receipts for the automobiles and that the latter were 
Geliversbdle only to the order of d¢fendant, that defendant at all 
times owned the warehouse receipts and that it wie expressly under} 
etood and agreed between defendant and Conrad that the receipts would 
met be indoraed or delivered to him until esveh time ae the check 
éelivyered by him to defendant had been fully paid. 

Complainant states the theory om which 4t relies as 
follows: “(&) Defendont accepted Comrad's cheek in full payment 
for the sutamebiless; (b) 4+ woe the intention of the parties that 
the property in said automobiles passed to Conrad upon delivery 
and acceptance of the cheek} (¢) that Conrad was at liberty to 
remove the eaid sutomediles from defendant's warehouse and would 
have removed them, tut for the snowstormg (4) that there was a 
constructive delivery to Conrad at that time; (¢) that, therefora, 
the automobiles were then and thereafter the property of Conrad, 
(f) that complainant acquired a valid lien superior te any rights 
which defendant thereafter might have in said automobiles; (¢) 
that defendant apprepriated te ite own use preperty on which 
complainant had « valid lien and thereby incurred a Liability te 
complainant to account for the value of the automobiles to the 
extent necessary to eatinfy complainant's liens (h) that defend- 
ant, having given Comrad a receipted invoice knowing that it would 
be exhibited te compleinant as evidence of ownership and would be 
so regarded by it in making a lean, must bear the loss, on the 
prineiple that where one of two eyuelly innecent parties munt 
suffer a loss, the less mast be borne by the party whose act mace 
it possible for the lowe te owcurs (4) the acts and ¢onduct of 
defendant estepped it to assert title te, or a lien upon the ears 
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The theory of defendont ic thus stated by it: *(a) That 
defendant did mot accept Cenrad's cheek in full payment for the 
automobiles, but only as conditional payments (bv) that it was not 
the intention of the partics that the property in the automobiles 
should pass te Conrad upon the delivery of Conrad's cheeks (¢) 
that the defendant expresely refused to deliver to Conrad the 
negotiable warehouse reecipte, which would have permitted the holder 
to secure the sutemobiles from the warehouse company, beeause it did 
net wish to surrender title of these cars wntil the cheek had 
Cleared; (4) thot Comrad was not at Liberty to remove the aute- 
mobiles from the defendant's warehouse, and thet the fsilure of 
Comrad to remove the sutomobiles was due to the restrictions imposed 
by defendant, and not to the snowstorms (¢) that there was never any 
delivery, either actual or constructive, of the care to Conrad at 
any time; (f) that the automobiles never became the property of 
Gomeady (¢) that the defendant, by the qualified receipt upon the 
invoice, told the world that the payment by check was only condi« 
tional, and that the defendent wie reserving title to the cars; 
{h) that the defendant had no knowledge thet Conrad intended to use 
the reoeipted invoice as the basis of a loang (i) that the dofend- 
ant, as an unpaid seller in posuvession of the cure, has a right te 
retain them as against the worlds (j) that no act or conduct of the 
defendant eetepped 1: from asserting its rights as an unpaid seller 
im possescion, and that the complainant, having clesed its eyes to 
obvious facts, cannot be heard to assert an estoppel against this 


éefendant .* 
Conrad was a retail desler in Overland and “illys-Knight 


Cars, at Vashington, Illinois, éeing business under the name of 
Ce & Os Betor Company. Prom October, 1925, to March 3\'» 1926, he 
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had purchased automobiles from defendant and had financed mont 

ef his purchases by meane of loang from complainant. Under the 
method of financing employed up to 1925 he paid defendant ten per 
cent of his purchnees in cash and executed a bill of anle te 
complainant as a finance company, and defendant then delivered the 
bill of sale to complainant, accompanied by « draft drawn upen 
complainant for the balance of the purchase prices, and thereupon 
éefendant reeovived « cheek from complainant in payment of the drafte 
After 1925 that plan was abandoned and sales were made direct te 
Comyadse uring the period from Sctebers 1925, to March 30, 1926, 
eompiainant made approximately 150 loans to Geonynd. These loans 
were of twO Glase@t, de @o» wholesnle leans made te Conrad upon the 
Gare purchased by him frem defendants and retail leans, which were 
thege negotiated by complainant upon the notes and obligations of 
these whe purchesed care from Conrad ot retail. Defendant denied 
any knowledge of the wholesale leans, bui admitted that 14 waa 
aware that complainant was making retail leame to Conrad. 4 few 
days after Bearch 30 legal procecdings were instituted srainat 
Conrad in Tasewell county, whieh reculted in his being foreed inte 
vbankruptey. About the some time he wax indieted,in that county, 
fer operating a confidence geome, plead guilty to the charge, and 
was senteneed te the penitentiary, where he served nineteen months. 
Conrad, enlled by complainant, testified thet on Rarch 30, 1926, 
he bought seven Overland care and three “illye-"night care trom 
the Overland Moter Uompany*s branchj that an employee then made out 
the inveice fer the same and sent it to Ure Adama, the secretary 
and treasurer ef ¢efendent, and that he» Conrad, at Mr» dana’ 
éesk said: “Sell, i wave got to endl up Mr. Thomas of the First 
Ageeptamee and find out if he will handle them or note * * * 
Whether he would lean the money on them or not. I doen't know 
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whether Mr. Adame heard me talk te Mrs Thomas or note I gave 
Ademes e@ check for the automobiles and then I went down and cot 
the money. * * * For the amount of the invoices” that he gave 
Adems a cheek for the automebiles fer the amount of the invoices 
that he talked with Thomas of the Aeceptenee office on the tale~ 
phone; that after he guve Adams a check for the amount ef the 
invoice the latter “gtamped the involee ‘aid’ and I chook hands 
with him and bid him good-by and went ony" that hey Conrad, then 
went to the office of complainant, and the oredit manager, after 
he was shown the invoice, enid that the trananetion was Oe Ke, 

end that he, Conrad, then reevived a check from complainant for 
the amount of the losanj that he had teld Adams that the drivers 
would be up the next morning for the ears and that the latter said 
the Gara would then be ready for himg that when he talkec with sdeme 
 @@ Marek 3° the latter said that it was a pretty big cheek that 
Comred was giving but that he “had Jota like it, so that I guens 
it is all rights” that Adome asked him if he he¢ the money in the 
bank to meet the check and that he told him tha: he had not. the 
receipt, written in ink om the invoice by ‘dame, resde ae follows: 
"Paid 3/30/26 Overland Meter Coe Ge Me Adome Ck #84." Thomasy 
the manager of complainant company, teatified that on Hareh 30, 
1926, he recciveéd a telephone en1l from Conrad, whe stated that 
he wee at the defendant company purchasing automobiles at that 
time and asked him if 1t would be possible to secure « eholeasle 
lean for about $7,500 on Villys-fnight and Gwerland automobiles; 
that he told Conrad that if he would bring the receipted invoices 
to the effice he would take 44 upg that within twe hours Conrad 
come to complainant's office and “presented the paid invelees 

ond we discussed the mattiersg” tht the witnegs tock Conrad te 

Mr. Bielefeldt's office and told the latter that the lean would be 
O+ Key and that om the strength of the receipted invelees they made 
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the loan te Comrad for 05,792.603 that Conrad did net tell him 
that defendemt bead delivered the cara to hime “Qe Didn't he tell 
you he already had one car -- As There was nothing said about 
whet care he was taking out. “e assumed he followed the geners2 
practice im taking them ali. * * * Gs You say you asmmed he tas 
taking them all? Ae Yeas {« Om that day? Ae Yess Qs Vere you 
induced to that belief beeause of anything he said? A+» No gir." 
Im reference to the form of the reoeipt Thomas was questioned as 
fellows: "{. Now, when thie reecipted invoice * * * was laid 
before you, Ure Thomas, you knew, did you not, that the 'Ok* 
nusber 84 represented chock umber 847 A. “hy, I do not know ae 
I G4¢ at thet particular time. I didn't give it mach thought. 
Qe Then do you mern thet you did not know wheat 'Ck’ number 84 
wignified? A. = did not give it a thought. I can't refrech oy 
memory ac to whether I gave that particular notation « distinet 
though: at that time. * * * Q. How about the significance and 
meaning of 'Ckse Nee G4,' did you have any doubt as te whet it 
woulé mean? A. “hy, mo, | wouldn't heve any geubt if I had given 
it » theught. Ge If you had given it any thought, immediotely 
it would have been brought to your mind that "Ck Noe 64' meane 
eheek nusiber 647 As Certaimly.* Bielefel¢ct testified that it 
had “been the practice and policy ef the company at any time loane 
were made te their dealere to osll Mrs Adams or Mr. Devancy or come 
effieial over there and ack them for the approval, or if they hed 
received an erder for thet number of cara.” He further testified 
that 18 was a general practice to onll up defendant, whether the 
receipted invoice was exhibited or mot, but thot it was mot dane 
im all enses. "Ge Do you have any reeolisection as te whether 
At wae done in this particular ons¢? A. I dont." When this 
witmese was interrogated as to the receipt om the inveice the 
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following occurred: "Gs * * I draw your attention to the 
language employed in complainant's exhibit one for identification. 
Date 530026. Overland Moter Company, Ge be (Mo) Adama amd Oke 
Noe G4. That Cke meats check to you? As Yeu, I construed it so.* 
There was no evidence introduced by complainant to the effect that 
complainant, at the time of the application for the loan by Conrad, 
wade any inquiries of defendant in respect to the trancnetion. 
Adame testified that om March 50 Conrad came to his desk with an 
invoice for ten automobiles and wrote out a cheek for something 
ever $9,000, and that he said to bhims “"Mart, have you cot the 
money in the bank?’ * * * and he gaid, "Yes.' in view of the fact 
though that we had never accepted a cheek of anywhere near thet 
amount fraa him previously, I told him that these cara were stored 
at the werehouse, but i would mot ourrender the receipts to him 
wutdil this check was cleared. Mert eaid, ‘That ins all right, it 
is bad weather, I could not drive anyhow probably for four or five 
days, before I can get ins’ It way all right with him. 4. Did 
he at thet time tell you that he had te go cown and pledge the 
Cars to raise money to pay the cheek’ A. No gir. He enid he had 
the money in the banke” The witness further testificd that he 
had the warchouse receipts for the ten ears at that time in the 
offices that Conrad did not drive away from defendant's office 
that day with car mumber 17,204, a Yillys-Snight, described in the 
imvoices that he did net hear Conrad om March 30 telephone to 
complainant er anybo¢y acking whether or not the person at the 
other end ef the line would finance nine care which he had just 
bought from defendants that prior te Harch 30, 1926, Conrad had 
bought, om a number of cecacions, cars “whieh would have brought 
the charge, the selling price, srewné ten thousand éellars,” but 
that on euch ocenasions the cars were paid for by the finance plans 
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that the largest number of cars that had ever been sold to Conrad 
without the use ef the finance plan, upon his siving « cheek, did 
mot exceed $3,0003 that Conrad never told him, when he gave his 
checks for cars, that he would have to ge to any finanee company 
to raiee money to make good on the echecksg that two or three months 
prior to March 30 Mr. Thomas of complainant company told him that 
he had cut eff 211 his (Conrad's) aredit; that Thomas further told 
him that Conrad was enjoyimg « good retail business, thet he *seld 
® lot of cars dow there and hed 2 big volume of retail business, 
which wae a nice business,” omd that Conrad would teke paper fran 
the ultimate owner of the oar and would im turn rediscount that with 
complainant corporation, that Theman never told him that complainant 
loaned money or was loaning money om receipted invoices; thet me in- 
voloee save the one of March $0 “carry any referenee to a check as 
the medium of payments" that on all other ovensions a rubber stamp 
wae used to indicate payments that car number 17,204 was mot taken 
away from defendant's place by Conrad but was celivered by defendant 
te one of ite dealers in “South Helisnd, lilimois, on April *5, 19263 
that this car hac been unleaded om March 16, 1926, and om the same 
day olaced in Sleter's warehouse, the receipt being number 52,3529 
that the sales company in South Holiand sold the car te Villism 
Stelter, of Tinley Park, Illinoie, em July 25, 1926. Defendant alse 
proved that om March 30 the ears mentioned in the inveice, includ- 
ing number 17,204, were in sterage in the public warehouse of later 
& Company and had then been there fer a considerable period and were 
there for some time subsequent ce thet dates that vegotioble varee 
house receipts had beem iecued on the warehouse fér the seme, which 
were in the possession of defendent on March 50 arc for « consid- 
erable period thereafters 

Complainant cites statutes and authorities that bear 
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upon ¢cexea like the inetant eme. Im applying principles of law 
te the facto, however, ¢omplaimant asswiew the truth of the evi- 
dence greduced by it in support of its theery acd ignores the 
evidence introduced by defendant in support of tts theery of 
écfence. If the chaneslier had believed the testimony of Conrad, 
the importan! ani eseemtial witness for complainant, and Mad dis- 
Believed the teatimony offered by defendant, he would not have 
been justified in diemiesing the 112, but it is apparent that he 
Giabelieved the testimony of Somrad ani believed the tent imony 
offered by defendent, ami we think he wes fully justified in se 
Goings Im Gray vs Solomon, 323 Ill. 435, 446, the court states: 
"It has alwaya been hele that where a deoree depended 
on the faute end the evidemee was heard in open court, the 
eller was in a better position than « reviewing court by 
reason of hie oppertumity te observe the witmesses anc their 
Gemennor while testiiying, and that unlews a reviewing court 


could eay the chaneelior hed palpably decided the cnee euntrary 
$6 the evidenee hia finding would be not digturbed.* 


Im Biliimere ve Ferry, 171 Tlie Al, 228, the court states: 


"Where the witnesses are produced and ¢xsmined in open 
finding ig manifestly an clearly against the evidenees? 
(See also Cheehik v. Koletakys SLL llle 435, 438.) After « careful 
examination ef the evidemee we have reached the ecotivlusion thut the 
findings ef the chancellor im rezgpecot to the facts were fuliy 
guctified. Ye are antisfied that we would uot be justified in 
holdiag that the finding ef the court was manifestly amd elearly 
against the evidence. it is elear, we think, that if defendant's 
theery of fact is sustained by the proof the action eof the chanceller 
im Gismissing the 6111 for want ef equity was justified. 

Both partics have argued ot lemgth ae to tke effect of 
the tuking ef Conrad's check by defendant. The law on the subject 
is settled. Many Iliinmoie cases might be cited, but we do not cvom 
it necessary te refer to alle Im the late case of in re Eetate of 









wee tae th 


Mek Ye colctontse yabygue mt 
ae & ten a 


ae “ome vt tong # he 
_ beeee 29, omeRbinet et brmnting MANS se P peek 4 ORG 
| MARD_baat baw shumtieLa09 797 casnaty Lalemens oe 9 
ame wad Jon Siuow oil yinatatnn of boreto vaca nnd : 
IR TN A ee 

es Lt Sea He PRE 


fg ape: ee 4 


a 2 SNe BS) R 
nn iy 

























3 ws pny ume ont oe <a es) exe oman ent 
seme a atute oat St Stas wood fq sae 
a wabveton = ful! gel it me seg 8 





ees Ps aN 7 


? Fawos iiweiver a noes fod or ata. 
wre ; a 
| “teotata fue ede qBak yO Sit 20 ee 
Hs eis. sk te Peek ua co 


<e eoReRy: 


Ta cee oe 


see 


aa potchieme | 
oP cosas sumnaelys mace SUE 
baw 6 ers (ea weed okt An 
ete “sea nolowiveoe ene sadkoowt ovatl es w woabbive we te mek ye 
: MElirt oxey navn? sald of Pease ad toiLonenito aid te , 
at dorreseu ed dou ahtow ow dads dobtut son ous wet 
















LS 


i = evens bens chsge tines oow ssa ouiz i) wat Dicks ats ‘ads 

i wh danbae 29 2h ducts otane a vino al #k -somokvs odd 20m 

| wakisoande 208 20 olson ods oor ad WW boatacnwe wd fost 2 rood 
Hy ia Serer wa Wwups to dam xot Like oats ak et 
if 26 pero ate of oa ago aa aaungen ovo eolswq ates sea oahy 
| oobi eit? me wal ont vtmatroh Of seeds «katie Sy ghiad” 

, 


othe 


Gupningham, S11 Tlie Sil, 316, the court states: 
“In the absence of an ngreement, expressed or implied, 
to accept a check as absolute payment, it is cimpiy a means of 


obtaining payment. Ordimarily it will be presumed that the mere 
deposit of «a check in the usual course of business is for 


Stee, Sh HLS LS ‘Seoredoncy een Beal stensed pciet ot tae 

he rendered’ ineffective the conditional aeceptanee of kis exter: 
him in full sectlenent of sheiy alaima they necopted hin offer” 
on condition that the checks would be paid in due courage 
(Heartt ve Hhodes, 66 Ills 351.)" 

In the early case of Strong ve Kings 55 Lille 9» 19, the court 

held that although the bare reeeption of «a cheek will not, usually, 
be considered as a payment, but simply ae 4 means of obtaining 
payment, etill it may be shown that the check was, in fact, ree 
ecived as abwolute payment, and that such fact may be establiched 
by showing on express agreement to thet effeet, or by showing such 
eireumstances as will satisfy the mind thet ouch was the under stand- 
img of the parties at the time the cheek was taken. Under the 
facts of the case, an found by the chancellor, the acceptance of 
the cheek by éefendant cannot be taken as an absolute payment, 

but must be regarded merely as a conditional payment. 

Complainant contends that it was justified in accepting 
the reecipted inveice as a payment and thes it had a right te rely 
upen the receipted invoice as “'ovidence of the highest and most 
satisfactory character’ that defendant had received ‘money or other 
thing of value’ for cars described in the receipted inveice.* As 
the invoiee shows, by the lenguage of the receipt, a conditional 
payment by check, complainant would not be warranted in treating 
it ae a document evidencing an absolute sale in which payment 
had been made, 

Complainant contends that “the acts and conduct of the 


Overland Motor Company constitute an estoppel againat it to assert 


title to or a lien upon the esrs in question.” Under the facta, 
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ae found by the chancellor, this contention is without merit. 
We may add that in our Judgment complainant wae guilty of neg- 
Ligenee in its dealings with Senrad on the day in question and 
that such fact, and mot any comduet upom the part of cefendanty 
brought abowt the lowe 14 has sustained. 

Refendant contends and argues with fores thet 1t “ang 
an umpaid seller and, a= cuchy under the Sales act, wax entitled 
to a vendor's lien on goods in itg pessecesion.” In supzert of 
this contention cefendant cites the following sections of the 
Gales aet, Ghape lflea Canili's Ill. Rev. Gtate, 1932: 

“Fare 55.) Gee» 52. Definition of unpadd e<Ller.) 


(1) The seller of gowds is deemed te be an unpaid seller within 
the meaning of “his Act « 


* & ® ®& 


"(y) “hen a bill of mye 74 er other negolicble 
inetrument has been received as conditional payment, and the 
wemdition in which it war received hae been broken by reacen 

| of she dishoner of the instrument, the inaolveucy of the buyer, 
. @F otherwise. 


Ss @ & & 

“Pare 56+) Sege BS-e HKemedies of an wipaid scliex.) 
(2) sents Ne Se srerietens of thin Aet, moeed Fas tenat that 
Oper goods may have ased te the buyer, & 
é seller of goods, as suey, Ae , 

*(a) A lien on the goeda or the right te retain them 
fer the price while he is im possession of them. 


“(2) Where the property in goods has not passed to 
the K, the unpaid oni lan has, im addition to his other 
remedies, a right of withholding delivery similar to and 
eoextensive with his rights of lien and ectoppage *in traneita’ 
where the property hae pagsed to buyer.” 

Defendant argues thet ag it wae an unpaid seller by reason of the 
dishoner of the cheek in question ond as it was in possession of 
the goodu, it, therefore, under the act, had the right to retain 
the care against the world. if we ere correet in our holding as 
te the alleged estoppel, it would seem an though there is merit in 
the instant contention of defendant» in fact, complainant, as we 


feaé its brief, hae made no serious effort to anawer it. It would 
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seem, therefore, wnneceanvary for us to comuider the further 
contention of complainant that “under the facts ef the ease 
and the law applicable thereto, title te the automobiles in 
question passed to the purchaser, Conrad, March 30th, 1926." 
However, we find mo merit in this last contention. 

The deeree of the Superior court of Cook county 


ie affirmed. 
AFVIPMU De 


Sullivan, '. Jes and Gridley, Jo, concurs 
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HEAT UTILITIE£ES CORPORATION “ 
a Corporation Me. 
(complainant) , ) FROM CIRCUIT COURT 
ve. OF COOK COUNTY. 
BUGEXE MASSEY, HARRY A. BALL, 
UBRION BARK OF CHICAGO, Trustee, q 
JOHN ARNOLD and JOuN W, GOODRUK, 
(Defendants) Appellees. , 
Cy 6 q fe 
) <8 
DENIS J, WALSH, nee I. -605 
Appellant. 


UR, JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 


Thies is an appeal by Denis J. Walsh from a decree dismicaing 
his intervening petition for want of equity. 

Heat Utilities Cerporation, a corporation, filed a bill al- 
leging that on December 31, 1929, Eugene Naasey, Harry A. Bell, Union 
Bank of Chicago, trustee, John ¥. Gcoedrum, John Arnold and unknown 
owners, were ownere of record of certain premises deseribed in the 
bill; that complainant installed a certain onterprise ofl burner, 
@ompleted and furnished all the labor and material, and that the 
Work was completed in said building on December 31, 1929; that it 
subsequently filed its claim for lien within the atsatutory peried, 
ete. Walsh and Stephen J. Yos each filed an anewer in the nature 
of an intervening petition and also an intervening petition praying 
that the defendants in the original bill be made parties defendant 
in their intervening petitions and that they be required to make 
anewer te the sane, The intervening petition ef Yalsh “alleges that 
he is a general contractor; that the lien of the complainant in this 
proceeding, Heat Utilities Company, is suberdinate to the lien of 
said Denis J. Walsh; that Waleh made with Bugene Massey and Harry 
A. Bell an oral contract to furiieh labor and material te rewodel 
the premises in question fer $3,285.00; that said Labor and material 
were furnished and delivered to said premises; that nothing was paid 
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on account; that the work began March 2, 1925, was finished Auguat 
7, 1930, and that a claim for iien was filed December 6, 1930, in 
the office of the Clerk of the Circuit Court ef took County; that 
Waleh entered into a contract with You on April 2, 1928, at the 
request of Kaesey end Bell to furnish laber and material for paint- 
ing and decorating on the premises **# in the amount of $899.25, and 
that Woes imnediately commenced work thereon and furnished the isber 
and material, which beeame permanent improvements; that the last 
work was Jone August 7, 1930, and that Woe filed his claim for lie 
on December 6, 1930 in the Recorder's Office of Cock County. * 
Answers were filed by all of the seversl defenda:te, save Bell, to 
the petitions of faleh and Yes. The master to whom the cause was 
referred filed a report in whieh he found: 


"Theat said Dennis 7, Yaleh entered inte sald contract with 
said Harry A. Beli and furnished said labor and material, sa claimed 
in his notice ef lien and as alleged in his intervening petition, am 
that said laber and material became valuable and permanent impreve- 
ments to said premises; that he has not been paid; that $3,255.00 
are due said Dennis J. Walsh from said Harry A. Bell, but i alse 
find that said Harry A, Bell, at the time he entered inte the con- 
tract with said Dennis J, Walsh, was not an owner of ali or any 
part of said premises described in paragraph numbered & of thie re- 
port within the meaning of the statutes of this State, but was a 
tenant in possession of said premises; that the title to the same 
wae in said John Arnold for the use of said Bugene Massey; that 
there wae a sort of indefinite inetaliment contract under which 
eaid Harry A. Sell had the privilege ef purchasing the premises in 
question, but that he was in default thereunder and was finally 
evicted from the premises in question by legal preceedings inetituted 
by said Bugene Bassey. 


"While there ie some testimony in thie recerd which tende 
to show that beth Dennis J. Yaleh and Stephen J, Yous agree’ to take 
in payment for their labor and material certain lots in the Aebin- 
hood Syndicate in lieu of cash, the evidence is sot very convincing. 
Barton, whe was a hoelf owner in the Syndicate, teetified that the 
defendant, Bugene Wassey, wae one of the ownere of an undivided 
fraction of the Syndicate land, and that Bell was one of the eailes- 
mon for the Syndicate; that beth Yaleh and Yes were given credit on 
the purchase price of certain of these Syndicate leota. Hut I rind 
that no land of this Syndicate wae ever conveyed to Valsh or to Yor 
and thet the credit, if any, sliored to said Yaleh ond Yos was can- 
celled in some "ay not clearly disclosed by tue record, and no other 
provicion was made for the payment of the money due to Yaleh and *oes. 


"The evidence tends to show *** that the enclosure for the 
poreh was completed in June, 1926; basement room in July, 1928; 
storm windows and screen work in Jane, i928; sidewalks in September, 
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1928; eleetric work and fatures in June or July, 1924; stipplework, 
conerete floor in the basesnent and steps, in 19238; the trellie work 
in the fall of 1928; the plastering in April and August, 1928; the 
trim work in August, 1925; foundations for the garage, in July, 
1928; and substantially all of the painting in the spring of 1924. 
Theres was some tuck pointing dome in May, 1920 but that was not in- 
Gluded in the eriginal contract * * *, With the exeestion of the 
tuck pointing and the painting hereinafter referred te all ef the 
Work was done before October, 1928 *** *, Stephen J. Wos testified 
* * * that he began his work April 4, 1924, This ia conti rmed by 
Bos Bxhibit 1 * * * ‘which ehervs the amount of hours and material 
put in there’; that is to say, on the premises in question. This 
memorandum, Woes Exhibit 1, was made by foe avery day that he worked 
and put in that number ef hours * * *, The last day shewn thereon 
is April 21, 1928. 


"There was some diseatisfaction with the quality of VYoe' 
work snd in August, 1930 (Walsh Exhibit 15) Waleh was notified to 
complete hie work; the work was retouching the kitchen. The reeord 
shows that there vere some spots on the ceiling ond on the walls 
ef the kitchen. There is also evidenee in thie reeord which tends 
to shew that the average life of a painting job in a kitchen is two 
er three years, depending upon how much suoke and dirt there is 
* & &, 


“I find that the work whieh Yos, by direction ef Waleh, com- 
leted August 7, 1930 wae in the nature of separate resair work not 
meluded in the eriginal ecentract for remedelling entered ints in 

Mareh, 1928, an4 was of sn inconsequential character and rather in 
the nature of new and repair work. 


“I further find that the netice of iiem filed by said Dennis 
7. Waleh on December 6, 1930 and the answer in the nature of an 
intervening petition filed on February 2, 1931 in his behelf as an 
original contractor were filed tes late to comply with the require- 
ments of the statutes of this State. 


"I further find that the labor and material of said Stephen 
J. Woes which he furnished as a sub-contracter ef said Dennis J, 
Walsh under the contract for remodelling of Mareh, 1928 were con- 
pletely furnished 4uring the spring or eummer of 1938, ‘The work 
of Stephen J. Wos furnished August 7, 1950 as above found wae of a 
trivial ond inconsequential character and rather in the nature of 
new and separate work. it may be regarded as an attems? to revive 
liens. Ae evidence has bean troduced in this record to show the 
value of the labor and material fursished in August, 1950. 


“By the terme of the contract of 1925 Wos was to do house- 
Gleaning, painting and decorating by the hour. Ho notice of this 
contract wae ever served on said Bell, Massey, Goodrum or Arnold 
** *, There is no showing in thie record that Dennis J. Walsh as 
& general contractor gave any written statement te the owners of 
the premises under Section 5 of the Lien Aet of thie State, giving 
the nemes of all parties furnishing iaber end material and the 
amounts due and te beeome due te enen. 


"I further find that the notice of lien filed by said 
Stephen J. Yos as a subecontractor of eaid Dennis J, Waleh, and 
the answer in the nature of an intervening petition of said For, 
filed February 2, 1941, were filed teo late to srotect the lien of 
said “os as a sub-contracter for the cork and materiale furnished 
for the premises in question under the 1925 contract. Said Woe 
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has testified that the amount due him for said labor and material 
is the eum of $499.25 and tuat he has never received any money 
*e*, I find that said Dennie J. Waleh ond/or wald Harry A. Beli 
owe said Stephen J. Yow $899, 25. 


"I further find that irrespeetive of any other defenses, 
eaid Dennis 7. Walsh ond Stephen J. Wos have failed te prove that 
any owner, of all or of any part of the premives deveribed in para- 
graph numbered 3 of thie report, or of any interest therein (except 
the interest of asid Harry A. Sell, if any, as a tenant), ever 
contracted with said Dennis J, ®aleh and Stephen J. Woe, or either 
ef them, for the remodelling of said premises, and said Dennis J, 
Walsh and Stephen J, Vos have failed te prove that any such owner 

f all or of any part of said premises, or of any interest therein 
except the said interest of said Harry A. Bell) ever knowingly 
ermitted the said labor or material te be furnished as said 

alsh and Yos have alleged, 

"The complainant herein, Heat Utilities Corporation, a 
corporation, offered no preef in support of the allegationa in ite 
bill of complaint. I recommend that the bili of complaint be dise 
missed. 

"1 furtner find that on December @, 1930 the defendant, 
John #. Geoodrum, became a purchaser for value of the premises in 

uestion without notice of the ciaias fer lfen of the said Stephen 
- Wos and said Dennis J, Walsh." 

The master recommended that the bill of complaint of Heat Utilities 
Corporation, a corporation, and the intervening petitions ef Faleh 
and Woe be dismissed, an’ the chancellor entered a decree in strict 
aceordanece with the findings and recommendation ef the master. 
Beither the complainant, Heat Utilities Corperstion ner the inter- 
vening potitioner Yos appesled from the decree. 

The intervening petitioner Yaleh, appeliant, ecentenda (a) 
"The rule is now well settled that an owner wilh be subjected te « 
lien in favor of the contractor whose eontract is net with the owner 
but with one whom such owner has knowingly permitted to contract for 
the improvement ef or te impreve the premises: Bugene Massey, the 
owner, knowingly permitted Harry Bell, his agent, te eause Denis J, 
Waleh, the general contractor, intervening petitioner, te install the 
improvemente in the premises in question, and thereby subjected the 


interest of the owners in the real estate to a mechanic's lien under 


Section 1 of the lien law ef Illinois." (b) “Swen if an owner does 
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not knew of the existence of a contract, nevertheleas, if he hae 
knowledge of the making of the improvements and allows then 4 
proceed, then the owner er owners’ interest in real estate is 
subject to a mechanie’s lien." (6) “Kugene Maeeey, the land- 
lerd knowingly permitted his tenant, Beli, te make laprovenents 
in the prewises during his occupancy of same by persitting Harry 
Bell to contract for such improvesents with Denis J. Waieh, the 
intervening petitioner. The improvements enhanced the value of 
said presises, ond the owners, through Hell's acts, were in- 
mensely benefited by such improvementa made by Yaleh in said 
premises, either of the owners ebjected or protested; neltner 
ai4 their agent or tenant, Bell, object; but by their acts con~- 
gented te the imprevesents and thereby assented to the premises 
in question being subjected to a mechania's lien in faver of 
Walsh, the intervening petitioner.” These contentions have beer 
foreibly and ably argued by the present counsel for appeliant. 
4fter an exhaustive study ef the evidence we have reached the 
@onclusion that justice requires a retrial of this cause. The 
trial selicitor far agpeiiant, in our jad,ment, seriously erred 
in not calling to the stand certain witnesses, notably Hell and 
Goodrum, and he failed te subject defaidanta' witnesses te a 
proper cross-exasination, As this sause may be tried again, we 
purposely refrain from analyzing and commenting upon the evidence. 
We may say, however, that there are certain salient facts in the 
ease that indicate plainly to us that the unfortunate appellant, 
whom defendants concede furnished laber and materials to the 
amount of $3,245, “whieh became valuable and permanont improvexentes 
te anid building” and fer which he has net dean paid, should have 
another opportunity to properly present Sis cane, We are satisfied 
that Lt would amount to a miscarriage of juatice to hold otherwise. 
From anything we have sald, we dc sot wish to be understood as 
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intimating that the saster in chancery whe heard the evidence 
acted unfairly. 

We have considered two technical pointe raised by de- 
fendants in aupport of the decrees, but we Sind them without 
merit. 

The dserece of the Circuit court is reversed and the cavum 
is reaanded with directions to the chancellor te have the cause 
again referred to a master for a hearing de Rove. 

REVERSED AKD REKARDSD VYITH DINLOTIONS, 


Sullivan, ?. J., and Gridiey, J., coneur. 
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WAR STEELE HOWELL, Administratrix 
of the estate of MANTIN A. HOWELL, 
deceased 


Appellant, APPEAL FROM CIRCUIT 
vs COURT OF COOK couNTY. 
rm at 7 
Appellee. 2 a I.A. 605 


MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 


This cas@, an action in aseumpsit, was tried by a jury, 
and at the close of the evidence the trial court, upon motion of 
defendent, instructed the jury to return a verdict in its favor. 
Plaintiff appeals from a judgment entered upon the verdict. 

The case was tried upon plaintiff's second amended 
declaration, containing two counts. The first coumt alleges, 
in substance, that defendant on October 1, 1925, at New York 
City, made and executed its certain inatrument in writing, 
commonly known as a five yenr term policy of life insurance on 
the life of Martin A+ Howell, dentgnating/teele voweld as the 
beneficiary, the policy being for a good and valuable consideration 
paid by him to defendonmt and thereafter duly delivered to him, and 
therebysby said policy, promised and agreed to pay to Martin 4+ 
Howell, upon hic death, the scum of $25,000, payable upon the 
termes and conditions of the policy of insurances that on October ls 
1930, Martin A» Howell had duly paid add premiums contemplated by 
the gaic policy and had duly performed all other conditions there- 
under by him required to be performed; that Charles vYadsworth was 
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the general agent of defendant at Chicago, Illinois, and was at 

all ef anid times clothed with the general power om behalf of 
defendant to solicit insurance, receive and forward applications 

for ineuranee, receive and deliver policies of insurance, and 

collect premiums thereonj that durimg the life of the policy iseued 
Oetober 1, 1925, Yadseworth, as general agent of defendant, notified 
Howell of the approaching expiration date of the policy and requested 
him to apply for a new policy, so as to preclude the pomsibility of 
the old policy expiring before new insurance should be secured and 
so as to give Howell continuous insurance protection om hia Life; 
that to this end, on October 2, 1930, Howell mace formal written 
application te defendant for imeuranece on his life in the eum of 
$20,000, payable to his estate, said application veing designated 

as Part I thereof; that the appliention, among other things, previded 
that the policy to be issued on the application should not take 
effect until the first premium had been paid during the applicant's 
good health, and that no agent or other person except the president, 
a Vice-president, the secretary, the treasurer, or a registrar of 
Gefendant should have power to waive any of defendant's rights or 
requirements and that no waiver should be valid wnless in writ ing 
signed by one of the foregeing officers; that shortly therenfter and 
practically coincident with the making of the applicstion, the 
applicant delivered the some to defendant through ite duly suthorized 
general agent os aforesaid at Chicago; that at the time of delivery 
by applicant to defendant of the application and practically coincident 
with the delivery, Howell also delivered te defendant, through ite 
seid agent, at the place aforesaid, his personal cheek for 999.90 

in favor of defendant's said agent fer the account of defendant, 
which check was received by dofendant in payment of the first 
installment of the originel premium contemplated by the terme of 
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o3e 
the application and in accordance with the requirements of defendant 
in this particular commection; that at the time of delivery of the 
check, and practically coincident therewith, defendant through its 
geid agent delivered to applicant « receipt for the eaid premium in 
the following form: 
"Reeeived Of seccecceseseeseseasneaeeerenneenereereeees 
Dollars, the first esceosessesanmual premium on proposed insurance 
for Gecccccecececth the Life Ofeecsecesoeeccsesesseefor whieh an 
application bearing a corresponding number as above is this day 
made to The Equitable Life Assurance Society of the United States. 
Insurance, subject to the terms and conditions of the policy con- 
tract, ehall take effeet as of the date of this receipt, provided 
applicant is on this date in the opinion of the Society's authorized 
officers in New York, an inuurable risk under its rules and the 
application is otherwise aceeptable om the plan anc for the amount 
and at the rate of premium applied fors otherwise the payment 
evidenced by this receipt shall be returned om demand and the 
surrender of this receipt. 
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Agente” 
that at the time of the making of his application for insurance 
applicent was given a medical exawination by one of the duly authorized 
medical examiners of defendant on the latter's behalf and on its 
authorisations that at the time and place aforesaid applicant 
delivered to one of the ¢wly suthorized representatives of defendant 
a Geclerstion im the way ef ancwers to printed questions on a form 
supplied by defendant and designated as Part If of said application, 
and vearing upon, among other things, the past medical history of 
applicant$n: that the answers in said declaration or Part it of said 
application, as aforesaid, were truthfully anewered by applicant, 
that at the said time and place applicant, at defendant's instanee 
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and request, delivered to ¢efendant, as aforesaid, a specimen of 

his urine for examination by defendant in connection with said 
applicationg that thereafter the application, including the 
declaration aforesaid, together with the epecimen of urine were 
fortvarded to the maim office of defendant im New York city by a 

Guly authorized Chicago representative of cefendants that the 
éeelaration and the specimen were received in the office of defendant 
at New York on October 3, 19303 that thereafter the sume were 
referred by defendant's Hew York representatives to the medical 
Gepartment of defendant at that point, where it was ratec an a 
“committee case," that a microscopical examination of applicant's 
specimen of urine was thereupom made wmder the directions of cefend- 
ant’s authorised Hew York officers, that the exeminxtion revealed 
impairments and was reported ami recorded by these efficera ee ree 

- wealimg such impairments; that on October 7, 1930, defendunt, at the 
inetance of its Hew York authorized officers aforesaid, telegraphed 
te ite Chieage represebtatives for a second specimen of applicant's 
urines that this second specimen was reecived by defendant in Hew 
York on October 145 1936, and on suid date was brought to the atten- 
tion of its said suthorised officerss that a microscopical examination 
ef the said second specimen was made under the directions of these 
officers om thet day and thie examination likewise revealed impair- 
mente and wae reported and recorded by these officers as inmdiecrting 
euch impairments; that om October 15, 1930, ¢efendant, under the 
Gireotions of ite enid sutherised New Yerk officers, telegraphed ite 
Chiesge agents fer « third specimen of applicant's urineg that 
nething further wae done by the anid authorized New York officers in 
the commection referred te se far as communiesting with the Chicage 
office of defendant is comcerned, until November 5, 1950; that om that 
day they requested information by mail of the said hicaso office as 
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to the then status of the cases that nothing further was ¢one 

by said officers in the connection referred to as aforesaid, until 
November 15, 1930, and after the denth ef Howell, hich had 

occurred on November Ll, 1930; that on November 15, 1950, the 

Kew York officers ef defendant entered an order on its records 
purporting to rejeet the insvrance in question; that on Noveuhber 11, 
1930, the death ef Howell was known to Vadsworth, the agent of 
éefendant, and the aforesaid authorized officers of defendent in 

New York knew of the applicent’s death at the time of the purported 
rejection of the insurance, and pleintiff alleges in this connection 
that the said duly authorised New York efficera of defendant were 
eee See 
applicant had theretofore died; that the information in connection 
with applicant's right te insurance under the apolieation im queation 
. Wasa peculiarly within the control and posseasion of ¢efondant at all 
times from and after O¢tober 3, 1930, when tue application, declaration 
and first specimen of urine were brought to its attention ab its New 
York offices that the cheek delivered by the applicont to defendsnt 
on Getober 2) 1950, was predated Setober 1, 1950, ami carried om ite 
face, om the date ef ite delivery to defendant and «t 211 eubeequent 
times involved herein, the expression “New 6 year term policy starting 
today"; that the paid exprension was in the hondwriting of applicant, 
thet from the fact that the cheek wac predsted, en aforessid, and 
carried the expression referred te in applicant's om handerit ings 
end from the facet that the insurange thet epplicamt had enrried with 
éefendant under the policy dateé Getober 1, 1925, had expired on 
September 30, 1930, defendant knew that applicant's intention in 
making She application herein involved was to seeure cont imuous 
insurance on his life and that he expected so te do that defendant 
Deasessed no other or different information on October 7 1950, or 
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on Ovtober 14, 1950, when microscopical cxeminations of applicant's 
urine were made wider the directions of the New York officera, than 
they posseseed on November 15, 1950, when they made an attempt to 
reject the insurance; that on October 7, 1930, and on October 14, 
1930, and during ali of the period thereafter to the time of 
applicant's death and to the time of defendant's receiving infor- 
mation thereof, the sai¢ authorized New York officers of defendant 
knew, or should have known, that they had the right, on October 7, 
1930, amd on October 14, 1930, under defendant's rules and the 
appliestion and recvipt involved hereing to reject the said applice- 
tion without defendant incurring any liability thereumder for so 
éoings that on Oe¢tober 9» 1930, defendant cashed the said check and 
om that day took the proceeds thereof into ite accountag thet on 
October 9, 1950, and thereafter during the entire peried up te the 
time of applicant's death, and up to the time defendent recetved 
notice of his death, defendant and ite general agent at Chiesge 
knew of the provision im the application to the effect that the 
policy was not to be effective until the first premium thereunder 
had been paid during the good health of the applicant, and knew of 
the provision im the receipt to the effect that the insurance in 
question wae to take effect from the date of the said receipt only 
im the event that applicemt was on ite date, October 2, 1920, in 
the opinion of cefendant's authorized Sew York officers, an insur- 
able risk wader ite rules, ond otherwise acceptable on the plan 

and for the amount and at the ra ¢ of premium applied for; thai at 
ell of eoid times defendant and its said general agent knew of 

the provision in the application hereinbefore referred to, to the 
effect that no agent or other person except the president, a vice~ 
president, the secretary, the trensurer, or a registrar of eefendant 
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should have power to waive any of defendant's rights or require- 
mente, and knew of the provision therein contained thet no waiver 
should ve valid unlees im writing, wigned by one of the foregoing 
officers, and defendant and ites said general agent at o11 of said 
times knew that if the latter did not have actual power te waive 
these provisions they would be effective to prevent a waiver thereof; 
that the cashing of the said premium cheok and the taking of the 
proceeds inte the accounts of defendant, and the continuous retention 
by defendant of the money proceeds thereof as the premiua from that 
date witil after the death ef applicant whem the New York officers 

of defendant knew, or should have known, that they hed the right on 
Getober 7, 1930, and on Soteber 14, 1930, under said application and 
reesipt, to reject apiteent without subjecting defendant to any 
liability thereunder, warrant the inference that defendent voluntarily 
‘Telinguished ite right te insist on the previsions of the said 
application to the effect that only certain officers of defendant had 
the power to waive any of defendant's rights or requirementa, and 

that it voluntarily relinquiched its right to insiat on the previsions 
of the said eqbitention that the inguramee chowld mot take effeet until 
the first premium thereunder had been paid during the good health of 
applicants thet it volunterily relinquished its right te insist 

on the provisions of the said reevipt that the ineurance wan to 

take effect only in the event thet applicant was on its date an 
ineursble risk im the opinion of its authorized New Yerk officers, 

and that it voluntarily relinquished its right to reject the 
application and insurance involved herein, and by virtue of the afore- 
seid facts and the fact thai defendant delayed an wnresconable length 
ef time under the circumetances in attempting to reject applicant, 
when under such circumstances it was ite duty promptly te reject 
spplicent, and by rencon of the fact that it did om Bovember 15, 1930¢ 
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attempt te reject applicent upen such information only av it already 
possessed on October 7, 1950, and Octobur lds 1930, defendant, through 
ite duly authorised agents did, in fact, waive each and all ef the 
provisions of the application and reevipt, and did, in fact, waive 
ite rights to reject the application and the ineurance. The count 
further alleges that after learming of the death of applicant, as 
aforesaid, defendant refused to issue the policy referred to in the 
application and denied liability for any inwuranee on applicant's 
Lifes that defendant has been definitely ené duly advised in writing 
by plaintiff of the death of applicant and defendant continues to 
deny liability, and hav refused to furnish plaintiff with a form of 
the policy involved and has refused to supply plaintiff with the 
printed forms to enable her to make preofs of ioss in connection 
with her claim for inourance. The count further alleges that 
defendant, upon receiving motice of the ¢eath of Howell, became 
liable to pay to applicant's estate the aum ef $20,000, contemplated 
by the terms of the application, tegether with interest thereon at 
the rate of five per cont from the time defendant wae firet notified 
of the death of Mowell, and being se liable defendant, for the con~- 
sideration indicated at the glace otated and at the time of the 
aforesaid waiver, and at the time of entering inte the preliminary 
contract afcressid, promised to pay te applicant's estate the afore 
said sum of money, and defendant hee hitherte wholly neglected and 
refused to pay the some or any part thereof, to the demage ef plain- 
tiff im the sum of $25,000. Wherefore, ete. The second count 

is a repetition of the first count as regards the matters ef induee- 
ment, the application, the delivery of the binder receipt, the 
payment of the premium, the medienl examinotion and requests for 
further specimens of applicant's urine. It omits the sllegations 
i to waiver set up im the first count and makes additional allegations 
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that on October 15, 1930, a third specimen of urine was requested 

of defendant's att ice by ite New York officersy that nothing 

further was dome by the latter in the way of commmicating with 

the Chieage office until November 5, 1930; that on that day they 
requested, by mail, information of the Chienge effice anc te the 

then status of the cases thet nothing thereafter wae done until 
November 15, 195%, when the eaid Mew York officers entered an 

order on their records purporting to reject the ineurance in 
questions that on Novenber 12, the death of the applicant was known 
te defendant and it wae induced to reject the insuranee beenuse of 
the fact that the applicant had theretefore died’ that had it met been 
for hia death defendant would not have attempted te make the rejection; 
that the New York officers of defendant were of the opinion, prior to 
learning of the death of applicant, that he was an ineurable risk on 
the éate of the application and that the application was otherwise 
acceptable under the rules of the Societys that from the fact that 
the check wae predated Oetober 1 and earried the expression on its 
face "New 6 year term policy sterting today” in the handwriting of 
the applicant, and from the further fact that the insurance thet 
applicant had been carrying with defendant under the five-year term 
policy dated October 1, 1925, had expired om September W, 1950, 
éefendent knew that applicant's intention in making the present 
application was te scoure continuous insurenee on his life; that 
defendant hed no different information in its poasesston on November 
15, when it attempted to rejeet the insurance, than it possessed on 
Getober 14 and Ocicber 7, after having reviewed applicans's 
application, investigated hia medienl and other recerd and made 
mieresvopiee] exeminations of bis urine; that it was defendant's 
duty after being apprised of all the facts in connection with the 
risk in question to have acted promptly on the application and that 
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it failed te to doj thai defendamt did not attempt to rejeet the 
ingurance within @ revsonable (ime and when it did so attempt, after 
learning of the applicant's death and upon ne other information than 
it had on Scteber 7 and Ocicber 14, 1t acted arbitrarily and in 
vielation of the rights ef applicants that ite failure under the 
circumstances to reject the insurance until after applicent's death 
raises the presumption and inference that defendant, through ite 
euly authorized officers, was, prior to applicant's @eath, and prior 
to learning of hin death, of the opinions, ae contemplated by the 
receipt under consideration, that applicant was an ineureble and 
acceptable risk as contemplated by the application, and raises the 
presumption and inference that defendant had during applivent's 
Life accepted him as an ingurable risk, and that by virtue of these 
facts defendant during such time was of the opinion that applicant 
was in fact an insurable and seceptable risk ané thoi defendant did 
in fnet accept applicant and did in fact approve the application. 
Defendant filed the ples of the general issue ae ito both counts, 
Plaintiff’ contends that “the court erred in granting the 
defendant's motion, made at the close of the case, te exelude all 
ef the evidence and to give a writ:en instruction directing the 
jury to return ea verdict in ite favors erred in giving the inatruetion 
itselfy and erred in this conneetion im overruling plaintiff's motion 
for a new trial and entering judgment for the defendant, for the 
reason that the case imvelwed « question of fact for a jury." the 
feoliowing is plaintiff's etatement of her poxition: “fhe plaintiff's 
theory so far oe the firet count of the dvelaration in concerned, is 
that by reesen of the fact that the defendant knew, or chould have 
known, &e erly ac Coteber 7_ 1930, that the applicant was not an 
imeurable risk, it ai that time acquired the right under the contract 
toraject the incurance and that by cashing the premium check theree 
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after, taking the proceeds into ite accounts end retaining them 
until after the death of the applicant on November llth, and then 
rejecting the insurance only after learning of his death and on 

auch information only as it already possessed om October 7th, it 

Was a question of fact for a jury te say whether or not the defendant 
had in fact waived the right te rejects and her theory under the 
second count ig thet by reason of these facts and, aswuming that 
there was evidence that the applicant was in geod health on October 
Qnd, it was for a jury to sey whether or mot the defendant was of 

the opinion, as contemplated by the terme of the preliminary contract, 
that he was in good health on the date indicated." ! 

Defendant contends thet “when ali of the evidence in the 
ease is considered, with all of ite intendments taken in plaintiff's 
favor, it is not sufficient in law te support either count of plain- 
tiff's declaration, and that therefore the trial court properly 
took the ease from the jury and directed a verdiet for defendant." 

Beth parties concede that “there ia preetically no dispute 
as to the facts in the enae,” although piaintiff argues that 
"different inferences from the evidence, hovever, might be mace by 
@ifferent persons." 

Martin .« Howell was imeured by defendant under a five-year 
term policy of life insurance, for $25,000, which expired om September 
30» 1930. On October 2, 19350, at the solicitation of Charles _ 
Wadewerth, an agent of defendant, Howell applied for a new policy upon 
his life in the amount of $20,000, and at the same time gnve to 
Vadeworth hie cheek for the first quarterly premium om the “proposed 
insurance." On October 1 he was examined by one of defendant's 
medical exeminers and a specimen of urine was furnished defendant by 
Howell. The cheek, at Howell's request, sac not deposited by 
Wadeworth until October 6, as Howell stated that it wae not convenient 
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for him te meet it until thai date. Upon reevipt of the check 
Vadeworth gave to Howell the following receipts 
"Received of Martin A» Howell, 999-90 Lellarg, the 
first quarter annual premium on proposed insurance f $20,000 
om the life of Martin A+ Howell for which Part I ef an 
application * * * ig this day made to the Equitable Life . 
Aseurance Society ef the United States. Inaurance, subject te 
the terms and conditions of the policy contract, shall take 
effect ae of the date of this receipt, proviges antiafactory 
Part Il of the application ia furnished to Seciety and 
the applicant is on this date in the opinion of the 
oy @ authorized officers in New York, an inourable riak 
under its rulee and the application is otherwise acceptable on 
the plan and for the amount and at the rate of premium applied 
for; otherwise the payment evidenced by thie receipt shall be 
returned on demand and the surrender of this receipt.” 
The application provided that the insurance was not to take effect 
until the first premium should be paid curing the applicant's geod 
health, and that no one except defendant's president er a viee- 
president, or other dewignated offigers of defendant, should have 


power to make or modify any contract on ites behalf or to waive any 
of its rights or requirements. The application states thet the 
applicant knew and agreed to the terme and provisions contained in 
the premium receipt. The cheek in question, when offered in evi«+ 
gence by plaintiff, contained on its face the foliowing: “Hew & 
year term policy starting teday." The trial court allowed the 
contents of the cheek, with the exception of the above quoted 
words, to be read to the jury, but the check iteelf was exeluded 
on the grouné that it had mot been showm that the quoted words 
were on the check at the time it was delivered te defendant. He 
point, however, ia made by plaintiff that the court erred in co 
ruling. & medical analysis of the urine submitted by Sowell 
éisclosed “impairments,” end pursuant to defendant's rules the 
specimen was forwarded to its New York office, along with the 
examiner's report, where it was received on October 5 and at once 
referred te the medion department, where 1% was rated as a 
“committee cage o” A microscopical examination of the urine, 
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made on October 7, indiented the presence of albumin and caste, 
Thereupon defendant, on the game day, telegraphed its representative 
in Ghiesgo for a second specimen and followed the wire with a letter 
to the anme effect. A wecond specimen of urine woe furnished by 
Howell on October 10, and it was reoeived in New York om Cctoher 
14. On that date a microscopic analysie of this specimen showed 
“negative findings+” On Getober 15 a telegram was cent by defendant 
from New York to ite Chieage effiee arking fer a third specimen, and 
this was followed immediately by a letter confirming the telegraphtie 
request. Upon receipt of the telegrom Vadeworth telephoned Howell 
several times requesting him to furmigh « third specimen, but the 
latter did mot come te Yedeworth's office until Setober 20 or 22, 

at which time he stated to Wadeworth that he had a carbuncle on his 
neck and that he did mot want te farnich the specimen at thet time, 
that he wae coing on a hunting trip which would last several days 
and that he would come im upon his return and furnieh the specimens 
On October 29 defendont's Chiease effice wrate te ite Hew York 
office thet 1t wae trying te obtain the required apecimen. On 
November 5 the New York ef ice wrete the Chieage office inquiring 
ae to the then atatus of the cause. About the came time ‘adsworth 
again telephoned Howell requesting an additional specimen of urine, 
end the latter stated, in substanee, thet he would come in and furnioh 
it, but he did mot thereafter gowe in and he never furnished a third 
apeoimen. adswerth, whe was galled ay a witness by plaintiff, 
testified that “at Least four simes after Oeteber 14th” hw asked 
Howell to supply om additional specimen of the latter's urine. 

On Heovember 11 Howell died, and his attending physician certified 

te the Chicago Board of Hesith that the caure of his death was 
“arteriosclerosis, myocarditis; duration of same - five years. 
Contributery (Secondary) cause « coronary thrombosis. Duration - 
2dayee" then the Chicago office learned of his death it 
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notified the New York office, which, on November 15, declined the 
application upon the ground thet the case wee “incomplete medicslly »" 
and authorized «2 refund of the premium. Filaintiff made me attempt 
to prove that liewell was in good health when ithe first premium upon 
the preposed insurance upon hie life wos paid. In fact, she intre~- 
duced expert evidence to the effeet that on Setobex 2 Howell had a 
ehromi¢c inflammation of the kidneys and sleo myocarditis or degen- 
eration of the heart tissues. Im her brief, she stutegs “Mr. 
Howell died quite suddenly of a combination of arterionclerosia, 
myocarditis ané coronary thrombesia.s It wae shown threugh Dr. 
Rankin, who ie well qualified to teatify on subjects of thie kind, 
that the finding of casts in a perzon's urine absolutely establiches 
the existence of a chromic disense of the kidveya, and if later 
exeminations reveal no impairments it would make no difference bee 
Cause where caste are onee found in the urine the presence of the 
disease is definitely fixed. Disenses of the kidneys are very 
serious ani are discoverable froma microscopical examination of the 
urine if they have existed for any length of time. Under the facts 
appearing in the instant eases the entire condition of the applicant 
could be discovered by a microscopical examination. it further 
appeared that Br. Howell's condition om Seteber 2, 1930, would be 
diaclosed by a microscopical examination on October 7th of 4 specimen 
of his urine taken on Oeteber lat. ‘that exemination under the 
eireumstances imdiecated in the record chows that Mr. Howell) was 
suffering frem myeearditia and inflemwmition of the kidmeye on the 
éate of the application.” ?isimtiff further contends, in her brief, 
that “the defendant knew, or should have known, “8 early aa October 
7, 1030, thet the applicant wae net an insurable risk.“ 

Plaintify concedes that in order to recever upon the 


alleged ceoutract of insurance she is required to allege and prove 
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performance of conditions precedent or allege anc prove waiver 
of such conditions, and her major eontention ie that "4t was 
Clearly a jury question as te whether or not there was «a waiver 
under the first coumt of the declarations” that “the waiver involred 
here in an implied, as distinguished from an exprens, waiver.” 
Plaintiff coneedes that under the facts and circumstances bearing 
upon the alleged waiver, a jury could, without acting unreaacnably 
in the eye of the Inv, find that there was mot a waiver by defend- 
ant; but she strenuously argues that « jwy might also, without 
neting unrescomably in the eye of the law, find that defendant had 
indieated an intention on its part to waive the right ef rejection 
and that therefore the ease should have been submitted to the jury. 
Plaintiff argues that defendant knew, or should have 
known, on October 7 that Howell was mot in good health and that 
therefore the trial court should have allowed the jury to pass upon 
the question as to “whether ti cashing of the premium cheek there- 
after, retaining the proeeeds antil after the death of the applicent, 
coupled with the element of delay unter the cirewnstanees involved, 
and the further fact that the defendant attempted te rejeet the in- 
suramee only after it learned of the applicant's death ané then on 
euch information only ae it alreaty possessed on October 7th, did 
not indicate an intention om its part te relinquish the right of 
rejection." Plaintiff concedes that sere delay ¢oes not oupply 
the element of consent in contract cases, but contends that whem 
the other gircumstemees, just referred to, are added to the clement 
of delay, « jury might, without acting umressonsbly, have foune fer 
plaimtiff, upon the theory of waiver. It is eatablisheé law that 
mere delay never has the effect of amounting to on wceptance of 
an offer, and it hes been further held that delay om the part ef an 
imeurer in acting upon an application, far from amounting te 
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acceptances, is rather indicative of a refusal of the applicatione 
(See More vs New York Bowery Fire Inge “oss 29 Ne i+ 7575 How York 
Union Mute Inge Coe vs Johnsons 23 Pus St» 725 Alabame Gold Life 
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we read the record it is perfectly obvious that the delay on the 

part ef defendant was occasioned solely by the failure of Howell 

to respond to repested requests for a third apecimen ef urine, and 

it is equally plain, under theproofy that defendant had the right 

te ingist upon a third specimen being furnished by hime YTilaintiff 
attaches considerable importance to the cashing of the check on 
October 9. The premium receipt readat “Received of Kartin Ase Howell 
£99290 Dellars, the first quarter ammual premium on proposed ineurange 
** #,." Caves cited by plaintiff to the effect that acceptance or 
retention of an overdue premium by an insurance company with knowledge 
of grounds for forfeiting the policy constitutes a waiver ef the for- 
feiture, have ne application to the facte of the instant case. Im the 
Cases cited the insurance was im force but wae subject to forfeiture 
om conditions subsequent. As etated by defendant, forfeitures, under 
euch cirewsstameen, are ensily watved and 4% is settled law that they 
are waived by the acceptance of continued performance wader the con< 
tract. But in the instant case there is mo quevtion ef forfeiture or 
of restoring the original force of a contract, a» the contract with 
Howell was that he was insured im the event that the conditions 
preeedent were complied with. ‘The premium was accepted by the 
Society subject te certain express comditione and if they were not 
fulfilled “the payment evidenced by this receipt shell be returned on 
demand and the surrender of this reeeipt.* It will be noted that 
evem in the @Qlass of onses cited by plaintiff no waiver reeulte if 
the seceptance of the premium is upon express conditions which are 
mot complied with. in connection with the argument of plaintiff 
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as to the eireumstanee that defendant rejected the appliestion 
after imowledge of Howell's death, it must be noted that defendant 
hed onde persistent efferte te secure a third specimen of wine and 
that ite failure to obtain the same ens due entirely te the ronctuset 
of Howell, It has been held that while it might be improper for 
an imgurer to reject after death an applicant whom {t weuld other- 
wise have accepted, it is met improper to rejeet after deeth an 
applicant who would have been rejected anyway hed he Lived and hed 
the true state of hie health been known. (See Vorthweatern Mut. 
Life Inae Cos v+ Neafum, 145 Kye 543¢ Indians Nat. life Ina, Gos ve 
Maines, 191 Ky. 309.) After giving very eareful coneideration to 
the question of waiver, we have renehed the couelusion that the 
trial court did mot err in heldings, aa « wetter of law, that the 
evicence did not show facts from which a jury could, without acting 
wnreesonmabiy in the eye of the lew, find that there was a waiver 

by defendent. The proof is undisputed that pricr te the death of 
Howell the medical officers of defendant were insisting for a 
further specimen of urine, which shows conclusively thet they had 
not reached an opinion as to the epplication. ‘mder ell the cireue- 
stances of the case the argument that a jury micht, without setime une 
rensonably, have found that defendant hed waived ite richt to rejeat 
the application, ia without merit. 

It is apparent from the argument of plaintiff that she does 
not plave much relianee upon her contention that the evidence warranted 
& sudbmisrion of the case to the jury umier the second ecowmt of the 
detlaration. 

After a ¢areful conesideretion of the instent appeal, we 
have reached the conclusion that the judgment of the @ireuit court 
ef Cook county should be affirmed and it is se ordered. 

APPIRMZD es 


Sullivan, &. Je, and Gridley, J., comeure 
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JEANETTE HUNT, 
Defendant in Error, : 
BRRGR TO MUMIOIPAL 
Ve 
vs. 8 Ht, COURT OF CHICAGO. 
FPRANE Ve SCHORS Spry oj * 
Plaintiff in Error. wate 1A, 606 
MR. JUSTICE SCAMLAN DELIVERED THE OPINION OF THE COURT. 


Plaintiff sued éefendent in a fourth clase contract 
action in the Municipal court of Chicago. In a trial before 
the court there was a finding against defendant amd plaintiff's 
damages were assessed at the sum of $1,000. Judgment was 
entered upon the finding and defendant has sued out this writ 
Of error. 

Plaintiff sued for domages erising out of on alleged 
breach of a restrictive covenant contained in a written lease 
entered inte between the parties, dated suguet 4, 1951, for the 
premises known as 6055 Irving Park boulevard, to be occupied for 
limgerie, hosiery and specialty shop, the term commencing August 1, 
1931, anc ending July 31, 1932, plaintiff (leasee) to pay as rent 
$70 per month. By the terms of the lease defendant (lesser) 
agreed “not to rent any other store in thie block for the same 
line of businees providing lesser ig the owners” Plaintiff alleges, 
in her statement of claim, that on January 16, 1932, defendant 
breached the said covenant by lessing and renting the premises 
known as 6057 Irving Park boulevard an @ lingerie, hosiery and 
specinlty shop to ome Mrs. Johnsen, who went inte possession during 
the month of January, 1932, ase a tenant of defendants thet the said 
business was im the same block with plaintiff and was competitive 
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with plaintiff's businesgsg that this breach continued daily from 
Jamuary 1G, 1932, to May 14, 1932, and that as a result of the 
breach plaintiff's business has been damaged in the cum of $1,000. 

The contention of defendant that plaintiff failed te 
prove that the defendant breached the covenant in question is 
without merit. 

The sole meritorious contention of defendant ia that 
the damages allowed are excessive. We recognize the fact that 
it is difficult to prove with certainty the amount ef loss or 
damage sustained in a ense like the instant one. That plaintiff 
Was damaged by the breach of the cevenant in question cannot be 
seriously disputed. As asid by our Supreme court in Barnett ve 
Goldwell Furniture Goes 277 Tdle 286, 289: *It is perhaps true 
that absolute certainty as te the smeunt of loss or damage in 
‘Such cases is wiattainable, but that is not required to justify 
@ recoverys All the iaw requires is that it be approximated by 
competent proof. That proof of the xaact amount of less is 
impossible will mot justify refusing compensation. if tha were 
the law, contracts of the kimd here involved could ve vielated 
with impunity. 411 the jaw requires im casee of this character 
is that the evidenee shall with a fair degree of probability 
tend to establish e basis for the aseesament of damages." it 
has also been held that for a violation of 4 covenant not to 
engage in a business like the ome soli, the injured party my 
recover for lowes of profits and diminution ia the value of the 
business. (Migkevich ve Maravich, 206 Ill» Appe 463.) <fter a 
careful consideration of the entire evidence bearing upon the 
question of damages and after givimg due eongideration te the 
further fact that practically all lines of business suffered a 
diminution ef profits during the period im questions, we have 
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reached the conclusion that $500 would be a reasonable amount 
to allow plaintiff for the damages she enstained. Therefore, 
if within ten days from the filing of this opinion plaintirf 
will enter im this court a remitcitur of $600, the judgnent 
againet defendant will be affirmed for $500, otherwiee it will 
ve reversed and the ¢ause remanded te the Municipal court of 


Chiengo for another trial. 


TUPQHENT AFTIRMED POR $600 UPOM KEMITTITUR OF #5003 
OTHERVIGR JUDGMENT HEVERSED AMD CAUSE REMANDED POR 
ANOTHER ThIAle 


ShLivan, &. Jes and Gridley, Je» concure 
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DANIEE LAVORINI, Administrators 
Appellees = 
Ve | APYRAL FROM OUP ER TOR 
METROPOLITAN LIVES INSURANCE COUNT OF COOK COUNTY. 
COMPANY, a corporations, a a ; 0 22 
Appe . 9972 1.A. oO 6 


MRe JUSTICK SCANLAN DELIVONED THE OPINION OF THE COURT. 


Plaintiff sued defendant on a life ineuranee policy 
diesued by it and recovered a judguent on a verdict for $884.50. 
Defendant has appenlede 

The declaration alieges that defendant lawned its 
policy on the life of Julia lavorini, wife of leniel Leavorini, 
and that while it was im full force and effect she died of an 
attack ef acute nephrities that proof of death waa given 
defendant but that it theresfter advised plaintiff by letter, 
through ite attorneys, that payment of the claim thereunder was 
refused because “the investiguiion, which it made subsequent to 
death disclosed treatment prior to the policy cate and within 
two years thereof for a serious kidney condition,” and that 
defendant offered to return premiums paid amounting to $22.60 
im full eettlement of said claim. ‘The éeclaration further 
alleges that the imeured at the time of the isxuanece of the 
policy and the taking of the application therefor wae clive and 
in sound health and had not theretofore been rejected and "* * * 
neither befere said date had she had any pulmonary disease or 
chromic bronchitis or cancer, or disease of the heart, liver 
or kidneys; * * ** Defendant filed the plea of the general 


isaue and alse a notice of special matters of defense, which 
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special matters were set up in an affidavit of one of the attorneys 
for the defendant. The salient matters in the affidavit are as 


follows: 


"That the policy sued upon herein contains a condition 
that the said policy shall be void and the liability of the 
defendant company, in ense of any ar thereon, ahali be limited 
te the return of promiuns paid if (a) the insured * * * is not in 
sound health om the date thereofy and affiant eays that the suid 
imsured, Julia iavorini, om * * © the date of said policy, wae not 
im sound healthy or if tw) * * * within two years before the date 
thereof, she had been attended by a physieian for any serious 
disease or complaint, or before said date, has had any * * * disease 
of the heart, liver or kidneys * * *g and affiant says that within 
two years before the date of eald policy * * * the said Julia 
Lavorini had been attended by a physician for o serious disease 

r had had disease of the heort, liver or kidneyeg ami that by 
reason thereof the defendant company did declare the said policy 
void and tendered, before the filing of this suit, to the plaintiff 
herein or his attorney, the return of the premiums paid on said 
policy im the sum of $22.60, which tender and offer ef paywent in 
gaid sum, the said plaintiff and/or his atvorney, then and there 
rejeoted and refusede 


“4. That if the defendant company had known on the date 
of said policy that the insured wae not in sound heslth, and hed, 
within two years before asid date, seen attended by a physician for 

a serious disease or complaint, or before said date had bad any 
digease of the heart, liver or kidneys, it would not have issued ite 
eald policy om the life of anid Julia Laverini, and that by reason 
ef concealment of said facts with reference to the health and 
attendance by a phewician for a serious disease on the part of said 
Julia Levorini, the said policy wen and is void ab initio and under 
the said policy conditions the liability of the defendant company 
is limited te the return of the premiums paid on said policy.*® 


The policy contains the following provision: 


*The a Vd assumes ne obligation prior to the date 
hereof. * * # If, (1) the Imsured is not * * * im sound health on 
the date hereofs or if (2) before the date hereof, the Insured * * * 
bas, within twe years before the date hereof, been attended by a 
physician for any serious disease or complaint, or, before said 
date, has had any pulmonary disease, ot chronic bronchitis or 
cancer, or disease ef the heart, liver or kidmeys, * * * then, in 
any such caee, the Company may declare this Pelicy void and the 
liability of the Company in the case of any such declaration or in 
the ease of any claim under this Policy, shall be limited to the 
return of premiums paid om the Policy, «xcept in the case of fraud, 
in whieh case all premiums will be forfeited to the Company.* 


Defendant's theery ie: “That insured was not in sound 
health on the date of the policy and hed been attended by a physician 
within two years prior to that date for a kidney diseases that she 
had had chronic kidney disease during that periods that the defendant 
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had the right te declare the policy void under the policy 
previsiona, whieh it did and tendered back the premiums paid which, 
by the terms of the policy, was the extent of its liability in ease 
any Claim was mace thereeme * * * The question at fasue in this 
case isn whether the insured was on the date when the policy was 
issued (November 1, 1929) im sound heslth omd whether she had been 
attended by a physician within two years prior to that date for a 
disease of the kidneys." 

Im support of its contention that the counsel for plain- 
tiff made an improper and prejudicial argument te the jury, defend- 
ant admite that “this was a closely contested cxce,* The burden was 
upon plaintiff te preve that the insured was in goed health on the 
date of the policy and defendant contemds that he failed to sustain 
saié burden. After a very careful consideration of the instant 
contention we have reached the conclusion that it is mot a meritorious 
one. Defendant intreéuced the testimony of a physician, whe claimed 
to have attended the deceased, to the effeet that the decensed, in 
1927, 1923 and 1929 wae suffering from a chronic nephritic condition, 
and defendant argues thet the testimony of the nommedical witnesses 
produced by plaintiff, to the effect that the insured was in sound 
health curing the peried in question, was entitled to but Little 
weight agminat the testimony of the physician. Under all the facts 
end clroumetanees of this case, we are not inclined to agree with 
this argument. The physician in question was mot ealled as on 
expert, but ss an attending physician, to testify to alleged condi- 
tions he found during his treatment ef the deceased, nevertheless 

"for testifying here." 
he admitted that he expected te be paid 
aestinoees He was asked the following question: “How much de you 
expect to bill them fer your services in tote in thia exse?* te 
which he anewereds “Well, whatever the ususl fee is.” while he 
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sought to create the impression thet he was testifying te frets 
coneerning the condition of a former patient beeanuse he was obliged 
to, it appears that over twe years before he testified he had 
voluntarily given te defendant company a certifiente te the effect 
that about November, 1928, he treated the deceased “for sbout » 


month at that time for an acute exneerbation of ——~ super= 
he jury have 


imposed on on old chronic Bephritic condition." Cam 
Late upon ae salsa ad a hae =e that doe e attached 








As bearing upon the 
question of the health of the deceased of the time in question, we 
may ad¢ thet the agent ef defendant whe took the application of the 
deceased, certified to the company that he believed the deceased 
was in good health at the time ashe made the apphicstion. 

We find mo substantial merit in the contention ef defende 
emt that the court erred in giving two instructions fer platniirf 
and in refusing to give five instructions tendered by defemiansy 
amd the acme may be said ae to the further contention of defendant 
that it was prejudiced by unfair and improper argument of plain- 
tiff's counsel to the jury. 

The jJucgment of the Superior court of Cook county is 
affirmede 

APVTRMA Ge 
Sullivan, Ps Jes and Gridley, 7s, concure 
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FLOYD FP, GAINES, ) 
Appellee, ! 
ve APPEAL FROM MUNICIPAL 
TRE VEGtAakM UNION THLRORAPH COURT OF CHICAGO. 
COMPARY, @ Corporations . hea ‘fs a 
Appellant s 2¢2 1.A.606 


Mi, JUSTICE SCABLAN DALIVARAD THE OF INION GF THK COURT. 


Thies is an appeal by defendant from a judgment for 
$404.80 entered against it in an action ex delictee The case 
was tried by the court without « jury. 

The statement of claim alleges that plaintiff for o 
number of years was employed by the MeClintic-Marahall Corporation 
: as a ateel fitter, reesiving 67 cents per hour and earning 
approximately $27 a weekj that he was temporarily “laid off," due 
te a shortage of work in his depertment; thet on or sbout Deceuber 
23_ 1931, the said Corporation sent a telegram, charges prepaid, 
through the defendant, addressed to plaintiff; that defendant se 
carelessly and negligently performed its duties and services that 
by and through the failure and neglect of ite employees and agents, 
it failed and neglected to deliver the said telegrem to plaintiff; 
that said telegram reealled plaintiff to work, and that by reason 
ef the neglect and carelessness of defendant, its agents anc ser- 
vente, plaintiff was deprived of employment for a period of six 
months, “which work he was assured of® by the sald Corporation, 
and that as a result of the said carelessness, etes, on the part 
‘of defendant plaintiff suctained damages, by reason of loss of 


employment for a period of six months to the amount of 9900. 
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The material part of the affidavit of merits is as 
follows: “efendante admit thet on or about December 25, 1951, 
it did receive a telegram from MeClintie Marshall Cerporation, 
charges prepaid, which telegram was to be delivered to Floyd FP. 
Gaines at 662 Noscoe Street, Chiengo, Illimeiss * * * that it 
delivered enid telegram te 662 Nescoe Street, the address given 
im gaid telegrams that it was informed and advined that said 
Floyd ?. Gaines no longer resided at that addresa and the address 
was given to this defendemt ae 855 or 885 North Lasalle Street, 
Chieagos that thie defendant attempted to deliver said telegram 
at 835 North Leialle ‘treet and was informed that said plaintiff, 
though known at that address and having formerly resided at that 
address,» “ee not then residing there but had moved from there 
and his present whereabouts were unknown, whereupon eaid defendant 
Feturned said telegram to the sender thereof, stating that the 
telegram was undelivered and defendant had moved from 662 Roscoe 
Street and the address to which he bad moved was alec unknown and, 
therefore, the telegram was returned ‘unable to deliver.’” (Italics 
ourse) ‘the affidavit denies that defendant was careless and negli- 
gent in its attempt te deliver the mesvege to plaintiff, ami denies 
that as a result ef any such alleged carelessness, neglect or failure 
on ite part plaintiff sustained demages in the sum of $900 or any 
other sume 

The evidence shows that pleintiff, prior te -ecember 12, 
1931, lived at 662 Roscee street, Chicago, with Mr. and Mree 
LaBountyg that om thet date he moved to 865 North La‘alle street 
amd resided there until Jamuary 2, 19523 that he hod been employed 
as a structural steel worker for sixteen years and had worked for 
the MeClintic-Marshall Corporation for sbout five years prior to 
the time in questions that on December 25, 1951, he was mot working, 
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having been laid off temporarily by the said Corporstiong that 
when he left 662 Kescoe street he told Mra. LaBounty that he was 
moving to 685 North Latalle street; that he was at this last men- 
tioned place on December 23 and 24; that letters addressed to him 
at 662 Roscoe street during the time in question were promptly 
Gelivereé to him at 683 North LaSalle street; that he had not 
lived at 633 North lacalle atreet since 1923. ‘the telegram in 
question was as follows: 

where te teins "“DeGs 235 19352 

662 West fescoe St 


Report for work at once 
MeUlintick Mershall Corp.* 


Although the affidavit of merits states that when def end- 
ant attempted to deliver the telegram at 662 Roscoe street it wag 
informed that plaintiff mo longer resided there and that his then 

‘address was 835 or 883 5 rth Iacalie atreet, Uhienge, its theory 

ef fect upon the trial was that when the messenger boy attempted 

to deliver the telegram at 662 Kexcee street a lady there told him 
that plaintiff did not then live there and that he was living at 
835 North Lavelle streets that the bey wrote thet address om the 
envelope and left it om the deak in the office of defendant; that 

& second messenger boy, whe was then given the telegram, went to 
833 North Lasalle street, where he was told that plaintiff hac moved 
amd had Left mo ferwarding address, that the second messenger boy 
then brought the telegram back te defendant's office! that mo 
attempt was mage to deliver the telegram at 893 North Iatalle streets 
nor at any other places that the telegram wan returned, om December 
245 to the sender, with the statement that plaintiff had meved fram 
662 Roscee street and thst defendant was “umable to deliver" the 
telegram. Piaintiff first learned of the sending of the telegram 
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on January 5, 1952, when he went te the MeClintic-Harshall 
Corporation's office, where he wae then told by the employment 
manager that whem plaintiff did not repert for work on beceber 
24 the Cerporation was obliged to put another man in his place. 
It further appeared that the Corporation wae woable to put him 
to work then or at amy time thereafter. fter an exhaustive 
exomination of the evidence we are satisfied thet when the firet 
messenger boy returned the telegram to defendant's office he 
reported to hig superior thet the reasen that he had not delivered 
the telegram at 662 vest Kescoe street was that plaintiff then 
lived st 835 North Iatalle etreets The same mencenger boy also 
testified that after he was givem the new address he wrote it on 
the envelope inclosing the telegram, but the envelope was not 
introduced im evidence by defendant. 

We ave satisfies that there is no merit im defendant's 
contention that “there is no evidence of negligenee om the part 
of the defendant." The employee at the office whe received the 
telegram from the first messencer boy admits that she wrete om the 
back of the telegram the following: “TIME RUTURNND 12 16 P 
MSGRe HUMBER 804 REASGN 865 HM. latalle.* The second messenger 
boy testified that he was told to deliver the telegram at 833 
North iaSealle street. ‘the evidence also chows that on Lecanber 
23 “the Christmas rush” was om, and it ie clear that the empleyce 
at the ofiiee “ho received the telegram from the first mescenger 
boy carelessly gave the address to the sccond messenger boy as 
835 Worth Latalle, imatead of 5363 Horth La“alle. As bearing upon 
the queation of negligence, it wiki be noted that while the affidavit 
of merits admits thot when the first messenger bey went to 662 Roscoe 
street he was given plaintiff's address “es 833 or $35 North Lasalle 
Street," no attempt wac made to deliver the telegram at the last 
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number, which was only twenty doors from 535. 

Hefendamt contends that “a telegraph eompany is not 
liable where delivery of a telegraphic measage is prevented by 
¢ireumstances over whieh the company has no control, and for whieh 
it is not responsible, ner where the circumstance is one which the 
company could mot have guarded against,” and thet this rule ef law 
applies to the conduct of defendant in the instant case. Conceding 
the correctness of the principle of lsw cited, we are unable to agree 
with the argument of defendamt thet it applies to the facts of 
the instant cases; mor are we able te find any merit im the somewhat 
strained argument of defendant that plaintiff was guilty of centrie 
buttery negligence. 

Defendant contends that the court erred “in permitting 
the plaintiff to testify to declerections by a purported agent of 
- the defendant." ‘Ye deem it wimesessery to pass upon this con- 
tention as the case was tried by the court anc the evidence in 
question may be disregarded and still we would be obliged to 
approve the finding of the courte 

Defendant contends that the “plaimtii?’ suffered ne 
more than nominal damages." ‘“e comnot agree with this canten- 
tien, and after a careful consideration of the evidence bearing 
upon the question of the dameges, we have reached the conclusion 
that the finding of the trial court in relation thereto is 
sugtained by the proofs 

The judgment ef the Municipal court of Chicago is 
aff ixmede 

AFPIPME tte 


Sullivan, #. J, and Gridley, Je, concure 
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PRAYK Je SHRIWER, CaN Ly 
Appellee, : 
ve APPEAL PROM wom d3PAL 
HATIOWAL YIRE INSURANCE COURT OF CHICAGO. 


COMPANY, a Corporation, ra ae 
apnea 272 1.A. 6061 


ME. TUSTICK SCANLAN DOLIVKNGD THE OFIWION OF THE COURT, 


This is an appeal by defendant from a judgment in 
favor of plaintiff for the oum ef $250 in a fourth clans con- 
tract action im the Municipal court of Chicago. The ense was 
tried by the courts. Plaintiff has not filed a brief nor an 
appearance in thie court. 

The amended gtatement of claim alleges the issuance 
of « policy of insurance by defendemt inguwring pieaintiff for 
ene year from May 13, 1931, im the sum of $400, againet loss 
suffered by theft of plaintiff's automobiles that the automobile 
waa stolen April 27, 19329 that plaintiff, on april 28, 1932, 
gave defendant notice of the loss ef the automobile and at the 
oame time furnished defendemt satiefsetery proof of loss; that 
plaintif¢ hed kept, performed, observed and complied with a11 
the terms, prévisions an¢ conditions of the policy, and that 
there became due to plaintift from defendemt the sum of $400 
under the policy. Attached to the statement of claim is a 
copy of the insurence policy. 

The affidavit of merits alleges “that said supposed 
policy or cortificate of ineursmee mentioned in the Amended 
Statement of Claim does not purport te be made to the plaintiff, 
and defendant did net therein or thereby imeure the plaintiif,s 


ee a RR ee 
a int <a . at . = “ 
ae + : ; ° 


oa 






~“ 


Sagea Hou O 2b: qa 


Se hapa: 

















oktdeaedua ots fadd golidomo isa a Saiimlalg Yo Pest. 


ai 108 Lhugh om sitkintate test aRbeL «TS Ate motets aay o 
ta Dug eLtiomsue os Xp eagk odé Ye cofiom sane ied Name — 

“tus Veet Ye Roomy Yeaden Ising smudnohe® Yorinkimwy ome gag “a 
“0080 6 se asta ‘imbanreh sort s eabiaddin Sek eae colcct + 
aink> Yo Saompigte 8 of dodomss  «xpblog mutt 











re Lace 


dain adenine se 
| VARA AO Sent WAECERT Se ORE OO NO tmanmete® Sn: 


o20 


but the plaintiff and seid Commercial Finance Corporation therein 
mentioned, and any Liability, if any, under said supposed contract, 
is mot to the plaintiff alone, but to the plaintiff and the said 
Commercial Finance Corporation; and that there is a defect in 
parties plaintiffs" that the automobile was not stolen ae alleged, 
and that plaintiff did not furniah proof of loss and has not kept, 
performed, observed or complied with ai1 the terms, provisions and 
conditions of the policy» 

We find no merit in the contention of defendemt that the 
evidence is insufficient to show theft of plaintiff's car. 

Defendant contends that the policy was void for breach 
ef warranty ox condition as te degeription and age of the cars 
that “the plaintiff having, by the terms of the policy, warranted 
that the description of the sutomebile wae a 1930 Oldemobile coach, 
| ‘purchased in May, 1931, used, for $425, and his evidence showing 
that the ear was a 1929 Oldemobile conch, purchased used in December, 
19309 for $400, the evidence establishes a breach ef such warranty 
and condition, which rendered the policy void, and the plaintiff? 
comet recover upon such evidence under his statement of claim." 
Defendant admits, as it must, that the defense of breach of warranty 
is mot stated in the affidavit of merits, but contends that as 
defendants, upon cross-examination of plaintiif, developed the afore- 
said fecte in relation to the automobile, it chould be entitled to 
the benefit of the defense, as the action in question is o fourth 
clase contract case. Ye find ne merit in this contention. ‘The 
defense in question was not set ferth nor relied upon in the affie 
davit of merits and it must therefore be considered as waiveds Noe 
propositions of law ner instructions were submitted to the court by 
either party. If defendant, after the alleged facts were developed, 
desired te rely upon such defense, it had the right to ack the 
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trial court for leave to amend ite affidavit of defense. It 

aid mot de soj nor is there anything im the record that affirmatively 
showe that defendant, at any time during the trial, asserted and 
relied upon such defenne. The instant contention seems te be an 
afterthought. 

Defendent next contends that the policy provides that 
the imeured shall, within sixty days after the loss, make sworn 
proof of lose, as provided in the policy, and as the plaintiff 
hed not complied with thin comiitiom there could be no recovery 
under the policy. We find mo merit in thie comtention for the 
reason that the trial court might well have found that defendant 
waived proofs of loss. Indeed, a finding that defendant, by 
its conduct, had prevented plaintiff from making proofs of lose 
would not have been unwarranted under the evidences 
) The judgment of the Municipal court ef Chicago is 
affixmed. 

SPP IPM, 


Gridley ané Sullivan, JJo, ecomoure 
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Mis JUSTICE SUAMLAN DELIVEXED THE OPINION OF THE counT. 


This is an interlocutory appeal, by EH. Weingarden, from 
an interlecutery order of the Guperior court of Cook county, entered 
om Karch ll, 1955, appointing a receiver upon a bill to foreclose 
certain premises. 

The complainant filed, in thie court, a motion to diemiss 
the appeal, and we reserved determination of the same until the final 
hearing of the ouuses 

It appears from the record that the appointment of the 
receiver was based upon the verified bill of compiaint which did not 
make the appellant, ‘eingardeng a party to the some. About «a month 
after the entry of the order appointing the receiver the appeliant 
was granted leave to become a party defendant and thereupon filed an 
emewer to the bille Appellant then filed oa motion to vacate the 
order appointing the receiver, which was denied, and the inotant 
appeal, as we have heretofore stated, is from the order appointing 
the receiver. From the record presented to us upon the motion te 
éigsias this appeal, it appears that a final decree haw been entered 
im the ense, which finds, inter aling “that the said &. Yeingarden 
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has no interest in and to the said premises." See. 125 of the 
Practice Acts pars 122, che 110, Cahill's Ill. Reve St. (1951), 
gives the right of appeal from an interlocutory order appointing 
a receiver in a foreclosure proceciing only te a person who has 
some interest in the premises in question. The appellant has 
not attempted to contest the motion of the complainant and it 
ig plain that the appeal from the interlocutory order of March 
ll,» 1955, appointing a reeeiver, must be diamissed, and it is 


accordingly 90 ordered. 
MOTION OF COMPLAINANT TO DIGMIGS APPEAL ALLOVED, 


Qwllivan, %. Je, and Gridley, Je, concurs 
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THE MEDICAL PROTECTIVE COMPADY, | 
a Corporation, clit a 
Appellee, 





INTRALOCUTORY 
OF THE CIRCUIT courT 
OF COOK GOURTY, 


vs. 


OR 
MeCABE AND SONB REAL ESTATE 
THPROVEMENT CORPORATION, a 
Corporation, at tile, 
Def ondante, 
) 





Appeal of MeCABE AND SONS REAL 
ESTATS IMPROVEMENT CORPORATION, 
a Corporation, Appellant, from 
Interlowutory Otder Appointing 
a Receiver. 


272 1.4. 607 


ER, JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT, 


Thies is an appeal by defendants from an interleeutory order 
appointing a receiver in a foreclosure procecding. 

The firet point made is that the bill is not properly veri- 
fied, The verification reads: “and the same is true, exeept as to 
such matters alleged to be on information and belief, and ae te such 
matters thie affiant believes them to be true." This form has been 
approved in a number of cases. Hulee v, Nagh, 352 111. 800. 

it is next urged that it was reversible error to order that 
the bond of the complainant be fixed at $200 without fixing any 
time limit for filing it. The order was entered July 24, 1933, and 
by & supplemental record filed in this court it appeare that the 
complainant's bend was filed August Sth. in Heugan v, Garr, 263 
Til. App. 335, the order appointing a receiver was entered July #1, 
1931, ond complainants were required to Tile a bond, which was not 
filed until August llth. The court held that the fact that the conm- 
Plainant's bond was not filed until a few days after the receiver's 
bond was filed is a mere irregularity ef no sonsequence, A similar 
situation wae presented in Ghicage Title & Trust Co. v, Johneor 
268 Ill. App. 194, where there was no time limit specified in the 















order for filing complainant's bond; seme daye efter the order was 
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entered the bond was filed and approved, The court held that this 
was not reversible error; that the record showed that the defendant 
made no objection to the order nor called any supposed defects with 
respect to the bond to the attention of the chancellor, but perfected 
his appeal without making any complaint. See aleo, Anderson vy, 
Hultberg, 117 111. App. 231. Ali of these cases involved the ap- 
poiniment ef a receiver and sare against defendante’ contention on 
this point. 

The eases cited by defendants are not in point. In Licht- 
202, 176 Til. App. 260, 2% wae held that it 





Was erroneous toa issue a temporary injunction effeetive any time 
thereafter when the compiainant might see fit to file a bond. Vir- 
tually thic seme situation ebteined in Slaurog) 
254 Til. App. 607, 

It is next asserted se error that while the trustee in the 





trust deed seught to be foreclosed was o party to the preeeoding, 
yet it was not notified of the motion for the appointment of a re- 
ceiver, The owner of the property was notified and appeared in 
court by counsel to oppose the motion. It was unnccessary to serve 
netice upon the trustee whose rights and interests in the matter 
were identical with those of the owner of the mortgage indebtedness. 
The trustee is not complaining because he was not notified, md we 
do not see how the defendant, the owner of the property, oan make 
this point on behalf of the trustee, 
y. Blair, 254 Tli. App. 603, does not support defendant's point. 
There was a bill filed to foreclose a trust deed in whie the 





trustee was not made a party and the order appointing the receiver 


was held invelid for the reason that the trustee was not «a party to 
the foreclosure preceedings and that it was a necessary party; citing 


Rodmen v. Guick, 211 111. 846. In Devise y, Blair, 262 311. App. 


417, the court was passing upon the appointment ef a reeeiver 
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without netice to the owner. Jone of these cases is applicable to 
the instant situation, where the trustee wae a party to the fore- 
closure proceedings and the owner waa notified of the motion for the 
appointment of a reesiver, 
We find no merit in the pointe raised by defendant, and 
the interlocutory order is affirmed, 
AFFIRMED, 


Matechett,?. J., and O'Gennor, J., concur. 
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In Ak; BOTATR OF MIKE JARORICH, iin fh 
known ag Mike Janolic, also known ‘ 
ag Mike Janlic, Deceased, APPEAL FAOM | 

On A of THE CATHOLIC BISHOP OF 

" GIROULY COURT 
» (Preponent) Appellant, 
Ve 


GOOk GouNTY. 
THE SOUTH CHICAGO SAVINGS BANK 
and ANA MAJETIC and KATE NikeLIO, 


Appeiiees. 2¢72 TAsGRT: 
Opinion filed Oct. 25, 1933 
GR. PRESIDING JUSTIGE HALL DELIVERED THE OFINION OF THE OGURT. 

This is an appesl from an order of the Cireuit Court of 
Gook County, denying probate of the alleged lost or destroyed will 
of one Mike Jandrich, decessed, 

Testimony of the slleg@d waking, signing and leas of the 
will was presented to the Probate Court, and on such testimony the 
will wes ordered admitted te probate. On sappesl to the Cirouit Court, 
the cause was submitted to the court upon « stipulation entered inte 
between the parties te the effect that the testimony taken and heard 
in the Probate Court shovld be heard in the Cirevit Cotrt. After 
a hearing, the Cireuit Jourt entered an order denying probate of 
the alleged wili, from which order this appeal is preyed. 

Eli N, Pochuche testified thet he was « real estate desler 
and insurance agent in South Chiesgo; thet he is 2 notary public, snd 
that on Maroh 10th, 1926, he wes requested by one Joe Jondrich to go 
with him to the South Chicago Hospital for the purpose of drawing o 
will for one Mike Jandrich, the decedent; thst ehen he srrived at the 
hospital be found Mike Jandrieh lying in bed and suffering from 
pneamonia; thet the witness had known Mike Jandrich before this time; 
thet the witnese hed with him a blank printed fera of will, and that 
he proceeded to draw 2 will for Mike Jandrich, This witness further 
testified that Mike Jendrich informed the witness that he, Jandrich, 
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had $5,000.00 in the South Ghiesgo Savings Bank, 92,500.90 of which, 
in the event of his death, he desired to leave to the Host Sacred 
Heart of Jesus Church, a “oman Ontholic church in South Chiesgo, 
and the balance, together with certain insurance money, to his 
sister and half sister in Jugeslovekia. The vitness testified that 
he then drew the will os requested, and at the request of ¥ike Jandrich 
signed the neme of Wike Jendrioh to the will and thet Mike Jandrich 
then made his mark. fhe witness further testified that he, Joe 
dendrich, and a nurse, whose name the witness did not reosll, signed 
the will ae witnesses. fFoohuchs further testified that the allered 
testator was at this time of sound mind sad memory; that he, Pochucha, 
never saw Kike Jandrich after the will was signed snd witnessed, al- 
though Jandrich lived for more than two years afterward; that the 
witness took the will as executed by the testater to hie, Poehuena's, 
office and put it in « letter file, ond that in January, 1998, he 
Gleaned out the letter file and wurned the Jandrich will, Yhat was 
Claimed by thie witnese to be a copy of the alleged will, which the 
witness, Fochucha, testified that he had burned, and whieh cepy the 
witness made from memory, was received in evidence, andi is in words 
and figures as follows: 
"I, Mike Jandrich of Chiesgo, in the Gounty of Cock 
and the State of Iliinols, being of sound mind and semory, 
and considering the uncertainty of this frail and transitery 
life, do ett make, ord publish and deelare this te 
be ay Last end Testaments 
Firet, I order and direct that ay ixecutor hereinsfter 
named pay ell my just debts and funeral expense ag soon 
after my decease as conveniently may be. 
Second: After the payment of such funeral expenses ond 
debts, 1 give, devise snd bequeath to the Host Ssered Heart 
of Jesus Homan Ontholic Croation Parish, at 96th Street and 
Exchange Avenue, Chi » iilinois, the sum of Twe Thousend 
Five Hundred Soilars ($2,500.00), I further give, devise 
end bequeath unto Lucia Jandrich, the benefit in my employer's 


benefit insurence in the Internationsl Harvester 3 
(Wisconsin Steel Company ‘erks)< acrid 
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I further give, devise and bequesth unto 7 
married sister, Ana Majetic, of Ley erg Juge Slavia, 
and unto my half sister Kate Nikelie of Juge Slavie, 
all the residwe of ay estate, share ani share alike. 

Lastly, I make, constitute and appoint Mike openan, 
of Chicage, te be the executor of thiay my Inst #1 
and Testament, hereby requesting 2nd direeting that no 
surety be required on his Sond as such Executor. 


I hereby revoke all former Willis and Yedicile by 
me madee 


In Witness whereof I have hereunto subscribed my 
mame ;thie 10th day of Barch in the year of our Lord, 
One Thousand Nine Mundred Twenty Six (4.0. 1926). 
Nike A Jan@rienh (Seal) 
meek 
Thies instrument was on the day of the date thereof 
signed, published and declared by the aaid teatstor Mike 
dandrieh to be his last #411 ond Testement in the presence 
of us who at his request and in his presence ahd in the 
presence of @ach other, have subscribed our nemee hereto 
a@ witnesses. 
& 8. POOHUCHA, 
SOG? JANDRICHK. 
<n me ae ee em am  SOTBESS WARE URKROUMY* 
On orogs-cxzamination, when the attention of the witneas ma ealied 
to the fect that he might be punished for destroying the alleged will, 
he stated that thie destruction was secidentel. The witness further 
testified thst he heard thet Mike Jandrich died about April 19th, 
1928, but that the will had been destroyed prior to that date. 
Mike Glasiniak, « real estste ssleaman living in south 
Chievago, testified that in April, 1926, he met Hike Jandrich, shortly 
after Jandrich had left the hospital, and that Mike Jandrich told 
this witness thet while in the hospital, he, Mike Jandrich, had made 
@ will by which he left @2,500.00 te the church, that his sisters had 
& farm in the old country, and thet he left his insurance aoney to 
Lusy Jendrich, the wife of Joe Jandrich, one of the witnesses in this 
gase for the vetitioner. 


Joe Jandrich testified om the hesring that on Werch 10th, 
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1926, he visited Mike Jandrieh in the hospital and took « orlest with 
him; that subsequent to that time and sbout three quarters of an 

hour later, he took Pechuchs to the hospits1 to see Mike Jondrich, 

the testator, «nd found Mike Jandrich in bed; thet Pochucha made out 
a will for Mike Jandrich, ond thet Mike Jandrich signed it with his 
eross, and that this witness end a nurse signed it as witnesses. This 
witness further testified that Pochuoha read the will to Mike Jandrich 
im the presence of the witnesses, and thet Mike Jandrioh seid it was 
ell right. The only testimony as to the date of the death of Mike 
dandrich is the stateuent made on cross-exemination by the witness, 
Pochucha, who claimed te have drawn and destroyed the alleged will, 
to the effect that this witness heard that Jandrich died on April 19th, 
1928, more than two years after the alleged will was onde, and ever 
three months after the will was destroyed. 

It is generally held to te the rule thet wnless an alleged 
will is shown to have been in existence at the time of the decedent's 
death, the presumption arises that the will, if it ever existed, was 
destroyed by or with the knowledge end direetion of the alleged 
testator. In the inetant case, however, sccording te the testimony 
eddueed, the alleged will was never in the physiesl vessession of the 
slleged maker after its exeeution, se that if there ever was such a 
dooument, the decedent had no opportunity to destroy it. However, the 
testimony os to the making, executing and destruction of this suspesed 
will is not convineing. It is claimed thet there were three witnesses 
te this supposed will, Pochuehsa, who testified that he drew it, Joe 
dandrich, whose wife is one of the beneficiaries, and a murse, who 
was not produced, and whose sbsence in unexplained. 

In addition to these claimed witnesses to the will, the 
proponents produced one Mike Glasniak, whe testified th=t in ueroh, 
1926, five years prior te his giving his testimony, he had met Hike 
dendrich on the street, and that Jandrich told the witness sbout his 
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5 
will and im detail the manner in which he, Jandrich, had disposed of 
his property. Pochucha, the drafteman, testified that he never sow 
Mike Jandrich after the will was executed. He was asked if he had 
been poid for his work, and he said no, but that Jundrich teld the 
witness thet if he lived, he would oall on the witness, Jandrich lived 
more then two years softer it is said thet he signed thie document, 
and during this time the witness never saw him, nor comminiccsted with 
hime 

We see nothing in the case presented by appellants which 
would justify this court in reversing the judguent of the trial court. 
Therefore, the judguent is affirmed. 

AVVIRMED, 


WILSON AND HEBEL, JJ, concurs, 
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LEXINGTON - CHICAGO SUILDING APPEAL FROM 
CORPORATION, a Corporation, 4 
% = 

Appellant, MUNICIPAL COURT 
Ve 
OF GHIGAGG,. 


HUDGON MOTOR COMPANY OF ILLINOIS 
oa Corporation, 


A av2I1A. 607 


Opinion filed Oct. 25, 1933 
MR, PRESIDING JUSTIOE HALL DELIVERED THE OPINION OF THE OOURT. 

This is an appeal from a judgment of the Municipesl Court 
of Chicago against plaintiff for costes in a suit by pleintiff 
ageinst defendant for rent elieged to be due under « written lease. 
The judgment was entered on the verdict of » jury. 

On May Ist, 1929, pleintiff leased to defendant sertsin 
premises in the City of Chieago for term beginning May lst, 1929 and 
ending April 30th, 19350, the premises to be used for the sele and 
repair of sutemobiles, for » rental of $11,523.48, payable in monthly 
installizents of $960.29 in advance on the first of each month, at the 
Firet National Sank, Gonnersville, Indiana. By this lease, it was 
agreed that the lessee would have the right toe renew the lease for 
a further term of two years, provided the lessee gave to the lessor 
a written notice of its election to so renew, sixty duys prior te 
the expiration of the term. The reoord shows that on March 10th, 
1930, the president of the plaintiff company rrote to defendant, 
enlling defendant's attention to the fact that ite lease of the 
premises in question would expire on Msy ist, 1930, and «asked defend- 
ant if plaintiff was right in sseuming that defendant would continue 
te want the building, and further that plsintiff would be glad to 
have defendant continue in ites oecupancy. In reply, on Maroh 12th, 
1930, defendant wrote to plaintiff, thet if plaintiff would have « 
new lease made incorporating the “same details” a8 shown on the lease 
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2 
held by defendant, that defendant would sign and return such new 
lease, provided that instead of = two year term, defendant heave the 
ew lease “on a year to year basis". It further appears from the 
record that this letter was lost or destroyed by fire, as indicated 
by a telegrem from plaintiff to defendant, and on April 12th, 1930, 
defendant sent plaintiff « copy of the letter of Mareh 12th, 1920, 
in which defendant had stated that it would retain possession of the 
premises in question, provided the lease were renewed on “a year 
to year basis." After having written and telegraphed plaintiff a 
number of times and receiving no answer, the defendant on June 6th, 
1990, wrote pinintiff a letter in which it stated that defendant had 
written letters to plaintiff on March igth, April 10th and April 12th, 
1930, with reference to a renewal of the lease, and particularly 
with reference to defendant's proposition that it desired to have the 
lessee renewed on "a year to year basis", as indicated by ite letter 
to plaintiff of March 12th, 1930. 

I€ seems that between March 12th, 1950, and June 6th, 
1930, one Sohmidt, an attorney at law, representing the plaintiff 
Company and various representatives of defendant company, had conver- 
gations concerning the remews] of the lease on the terms suggested 
by defendant, to-wit: "on a year to year basis"; that Sehmidt was told 
by an officer of defendant thet defendant would not renew the lease 
for more than a year, and that Schmidt stated that he was concerned 
about a mortgage on the premises which would ffxii due on April l5th, 
1930, and suggested to Enaxl L. Ferguson, an officer of defendant 
Company, that defendant should renew the lease for 2 period of two 
years with an option on the part of defendant te cancel at the end of 
one year, provided defendant geve ninety days notice of ite intention, 
to which proposition Schmidt testified defendant, by its officer, 
assented. Gchmidt further testified that on June 10th, 1930, he had 
a further conversation with Ferguson, in which "ehmidt told Ferguson 
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3 
that he, Sehmidt, would prepare 2 lease with the terms suggested 
and submit it to the attorney for defendant. 
From the reeord, it appears thet on June 18th, 1930, the 
follewing letter wae sent to the defendant company: 
“June 16, 1920 


Mre Ee le gg mente 

Hudson Motor Company of Iliineis, 
3220 8. Michigan Avenue, 

Chicago, Illinois 


Dear Sir: 


Please be advised thet we have prepared « lesse 
to the “abash Avenue premises from Lexington-Chi 
Building Corporation to yourselves, for a period 
two years beginning May 1, 1930, and ending April 30, 
1932, at the game rental and upon the same terme and 
eonditions ae are provided in the former lease, In 
accordance with your request, snd assented to by Hr. 
Rickert, this lease wili provide thet it may be can- 
celled by you at the end of the first year, upon giving 
ninety days’ written notice of your intention se to do. 
Your attorney, Mr. Cowburn, has requested me to submit 
this lease to him for hie approvel, which will be done 
Ammediately. 

We enclose herewith copy of 2 letter received from 
the Glen Falis indemnity Company, which covers the public 
liability risk on the said premises, calling attention to 
certain repairs or algerztions thet should be made on these 
premises to minimize the possibility of scocident. in 
the past such matters have been cared for by your Mr. Silvis, 
and we will appreeiate it very much if Mr. Siivis will let 
us have his ideas on the recommendstions in said letter. 


Very Truly yours, 
TAMWEBAUM, POLIKOFF & SCHMIDT 
JBS3 BD" a 
Schmidt testified te various other conversations with re- 


presentstives of defendent company, which culminated in » refusal by 
defendant to sign a new lesse for « period exeeeding one year, From 
the record it appears that various propositions of settlement based 
Om a Ganceliation of the lease were discussed between the parties 
without result, and on August 22nd, 1930, the attorney for defendant 
wréte the attorneys for the plaintiff the following letter: 
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* Walter Jowhura 


ational 2 
First ati Bank Building 
38 South Dearborn Street, 
Chicago 
August 22, 1930 


Attention: Mr, Sehmidt, 


Tanne Polikeff & Sohmidt, 
ll W. W Mm Ste, 
Chieage, ili. 


Since our last converention with reference to the 
lease of the premises located st 2234 Yabash Avenue, 
ewned by the Lexington Chienge Building Corporation, and 
after a rather exhaustive search of the authorities, 1 
have arrived at the conclusion that the Hudson Motor 
Gompany of Illinois is occupying the above premises as a 
tenant from month to sonth. 

in acoordance with this decision, we are today 

to the Lexington Ohi putiding Corperation 
a notice to the effect thet we wiil terminate our tenancy 
to said prong on the 30th day of September, 1930, and 
I am enclosing herewith » copy of said notice for your 
convenience. 
Yours very truly, 
Walter Cowburn*,. 


It also appears that defendant remained in possession of the demised 
premises until about October 1, 1920, when defendant moved, The 

rent was paid up te October ist, 1930, and the suit is for 966,29, 
the rent for the month of October, 1936. 

The eniy question for thie court to determine is whether 
or not ae o matter of law the sonduct of the defe the receipt 
of rent by the plaintiff constitute » holding over by the tenant for 
a year under the terme of the written lease, and mokes defendant 
liable for the rent for the year. 

In Clinton Sire Gloth Ge., v. Gardner, @t al, 99 Ill. 
151, the Supreme Court said: 

Im the opinion of the court * * * the law is too 
well settled to be disputed, thet where e tenant holds over 
after the expiration of his term the law will imply an 
agreement to hold for a year upon the terms of a prior lease." 
Im this onse, the court quotes with approval Teylor's Landlord end 


Temant, 7th Ed. See. 22, as follows: 
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"A tenant for years who holds over after the 
expiration of his term without paying rent or otherwise 
ag ng © continuance of the tenancy, becomes 
either a trespasser, or a tenant at the option of the 
landlord. Very slight acts on the part of the landlerd, 
or a short lapse of time, are sufficient to conclude 
his ¢lection and make the cecupant his tensnt. But 
the tenant has no such élection; his mere sontinuance in 

séession fixes him as tenent for another year, if the 
thinks proper to insist upon it. And the right 
of the landlord to centinue the tenenoy will not be 
affected by the fact that the tenant refused to renew the 
lease, and gave notice thet he had hired other premises," 


in this state, there has been no deviation from thie rule. The 
legal status of defendant which is established by its holding over, 
makes it liable for the rent for the year following the expirstion 
of the lease on April %, 1930. Under the facts adduced in this 
oase, the court should have directed a verdict for plaintiff. 

The judgment of the Municipal Court is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


WILSON AND HEBEL, JJ. concun 
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Appellee, N 
‘MURIGIPAL OOURT — 
an eS 
KONST KOWALSKI, or caxeso0. | | ; 
& ¥ “ae. 
Appellant. 972 1.4. 6007 


gb ni be filed Oct. 25, 1933 
MR. PRESIDING JUSTICE HALL DELIVERED THE OPINION OF THE COURT, 

This is an appeal from a judguent of the Municipal Court 
ef Chicago agoinst defendant for €200.00 in - suit brought by plain- 
#iff against defendant to recover for alleged damages to plaintiff's 
automobile. 

On December 2lat, 1930, plaintiff and defendant vere 
driving their cars in opposite directions on a curve on « paved state 
highway. Plaintiff testified thet he had just got on the pavement; 
that the pavement was very icy and slippery; that he had proceeded 
about 100 feet on the curve at a speed of 10 miles an hour when 
defendant's car came around the curve toward plaintiff skidding and 
turning end for end; thet defendant's car turned around three or 
four times and struck pisintiff's ear, cnusing the deamece complained 
of, Pisaintiff further testified that when he saw defendant coming 
toward him in the manner deseribed, he drove off the pavement so 
that at the time hie car was struck, plaintiff's right wheels were 
on the grass on the right side of the pavement. flaintiff alse 
testified that after the sccident defendant head etated that when his, 
defendant's, wheels began to siip, he epeeded up in order te svoid 
the secident. 

Defendant does not deny any of the statements made by 
Plaintiff except thet he states thet his car turned sround only once, 
which if true, seems to have been often enough. 
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Plaintiff offered in evidence, and the court received a 
bill paid by him for repaire to plaintiff's oar, to which objection 
was made. it is not claimed by defendant thet the charge is excess- 
ive, but the complaint is made that it is net shown that the smount 
charged wes fair and reagonable. 

In Gloyes v. Flaatie, 231 Ill. App. 185, this court 
held thet “what plaintiff paid for repairs was sufficient to warrant 
the recovery by him of such sum without any further evidence, since 
nothing appeared to cast suspicion on the transaction between plain- 
tiff and the garage company, and, therefore, it will be presumed 
that the charge made was reasonable." (Citing various cases.) 

The record shows that defendant stcted to plaintiff that 
defendant's osr had skidded shortly before the accident; thet 
defendant had righted the car, Defendant, however, hed not slackened 
his speed sufficiently to prevent the onr from skidding again, thus 
causing the accident, resulting in the damage to plaintiff's ear, 

There is nothing in the record which would justify « 
reversal. The jydgeent of the Municipsl Sourt of Ohieage is affirmed. 

AYFIRNED, 


WILSON AND HEBEL, JJ. concuR, 
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ALFRED E, KAHM, APPEAL FROM en 
Plaintiff) Appellee ee 
. .- ' MURLGLPAL @OURT 
Ve 
WALTER STARCK, = OF CHICAGO, 


(Defendant) Appellant, 2¢2 1.4.60 Q! 
Opinion filed Oct. 25, 1933 
UR. PRESIDING JUSTICE HALL GELIVERED THE OFIKION OF THE GovRT, 

This is an append frem 2 judgment of the Municipal court 
ef Ghheage for $346.35, against defendant in « suit brought to 
recover damages to plaintiff's sutemobile, oaaused by defendant's 
alleged negligence. Appeliee has filed no brief, 

On Hay 14th, 1932, at about 6 ?.M,, plaintiff wee driving 
his automobile north on the outer drive of Lincoln Park, adjacent 
te the curb at the weet side of the outer drive. Sefendent was 
driving his car in the asme direction at a short distance exet of 
and in close proximity to pleintiff's car. 

Plaintiff testifies that suddenly, «nd without werning, 
the left bumper on the rear of defendant's car oaught the frent of 
plaintiff's oar, threw plaintiff's oar over the weet ourb of the 
drive end into ond demolished « goncrete lamp poet, injuring plein- 
tiff and dameging hie oxr, Hie testimony 2nd thet of the sutemebile 
repeir man whe repaired the ear are beth to the effect that 
plsintiff's car wae badly demeged, The amount of sueh damage and 
the cost of the repairs is not disputed. Defendant did object te 
the court ada@itting the bill for repeire as evidence of the amount 
of damage. 

Defendant testified that ag he was driving north slong- 
side plaintiff's ear, snother esr which x28 going north at the 
Fhght of and adjacent to defendent's oxr, swung inte and againet 
defendent’s enr, thus causing defendant's ear to swerve to the 
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left and into plaintiff's oar, a9 alleged; that he, defendant, 
started chasing the car which struck his car, and kept up such 
chase for some distance when he, defendant, was overtaken by another 
driver, who insisted that defendant return to the scene of the 
accident, which defendant did not do. 

Plaintiff testified that he obtainéd the number of 
defendant's car from the police record, and wrote to defendant 
twice before defendant cniled upon him. The amount of the damage 
to plaintiff's car, as shown by the repair bill, was $324.45, in 
addition to which plsintiff was compelled by the Commissioners of 
Lincoln Park to pay 821690 for the concrete lamp post, making a 
total of $346,35, the amount of the judgment. ‘the amount of the 
damage is not disputed, nor is it claimed that the bill is excessive. 

The court was not in error in admitting the bili for 
“repairs in evidence. Qloyes v. Plaatie, 231 Ill. App. 183, The 
trial court heard the evidence, and we see nothing in the reeord 
which would justify » reversal. the judgment ie sffirmed. 

AFFIRMED, 


WILGON AND HEBEL, JJ. CONCUR, 
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HARRISBURG COAL MINING 0O., (a corp.), 
Complainant below, 





Ve 
BHOER COAL & COKE OGe, (a COFP.),» ‘ 
Defendants below. SUPERIOR GoURT 
PEOPLE GF THE STATE OF ILLINOIS, 
SCOK OOUNTY. 
Appellee, 
Ve arma = ner a 
JOHN H, EVANS, 262 Lethe 008 
Appeliant. 


Opinion filed Oct. 25, 1933 
MR, PRESIOING JUSTIOR BALL OZLIVEAED THR OPINION OF THE GOvaT, 
This cage has been consolidated with ease No. 36264 
for hesring in this court. The faets and the lew in thet ease are 
@ontrolling in this oase, and for the reasons stated in thet opinion, 
the order of the Supericr Court of June 28, 1922, in Horrisbure 
Seal Mining Somoany v. Ender Yon) holding respondents 


guilty of contempt, is affirmed. 





AVTIRHED, 


WILSON, J. AND HEBEL, J. COKOUR, 
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doing Be re ag JONSON saorunne APPTAL FROM 
COAL COMPANY, 

Appellecs 

— ' WOMXOLPAL CoURT 

vs te 3 
> ae fou 

GHARLES ALEKWO and OLGA ALEKKO, Pa Se 608 


OF G8IGAQO. 
Appellants. 


Opinion filed Oct. 25, eSe 
WR. PRESTOING JUSTICE MALL. DELIVERRD FTA OF LNION OF THE GoOvAT. 

This is an append from a judgment of the Yunieipel Court 
ef Chicago upon the verdict of a jury in « uit by plaintiff, ageinst 
defendants, for moneys alleged to be due plaintiff from defendants, 
The suit wes first brought against defendant, Charles Alekne, ‘ub 
sequently, Glga Alekno, wife of Charles, was made a party defendant, 
and it is froma judguent ageineat the two thet thie apres is taken. 

The charge in the statenent of cleia is that the defendants 
were sud ere indebted to plaintiff for cosl delivered to various 
apartment buildings in the city of Chiesss. 

Sefendant, Charles Alakno, in his affidevit of werite filed, 
charges thet the cosl alleged to have been delivered was not of the 
quality contracted for, and that plaintiff agreed to ropleaece exch 
¢oal, which they did not do, befendent, Slgs Alekne, denies all 
liability. ‘he denies thet she purchased any of the ¢onl involved 
in the suit, or that she agreed to pay for it. fhe record ahors thet 
the sesount in plaintiff's books is agecinet both defendants and there 
is some evidence to the effect that when the charge for the coal 
alleged to have been delivered was first entered in plaintiff's books, 
it was entered against defendant, Gharles Alekno, elone, end thet 
subsequently the name of Glga Alekne was added, 

The bookkeeper and genersl office wan of plaintiff testified 
that he first set Gharles Alekno in plaintiff's office, but that he, 
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the witness, had never met Mrs. Alekno; that the coal wae delivered 
te verious places, to-wit: 5317 Herylend Avenue, 724 and 728 Kost 
60th Flace, 7000 ®touwth May Street end 8721 and 5723 Prairie Avenue 
in the city of Chicago; that he the witness, leoked up the tikle 
to the properties and found the titie to 5317 Meryland avenue to be 
. im the name of Alekno end wife; thet Alekno asked him to deliver 
the Goal st the verious properties snd that he received no recusst 
or order from anyone else to make such deliveries. This witness aise 
testified that the building at 724 feet SOth Place te which some of 
the cosl wes delivered, wee owned by ene Joseph sugustinovie. Sne 
Henry ©. Johnson, « witness prodused by plaintiff testified that 
Alekno told the witness thet he, Alekno, wae going te handle the 
suguatinovie property, and that he, Alekno, sould pey the bille, and 
that this witness then proceeded to transfer the secount te Alekno 
and wife. This witness also testified that he called the defendant, 
Olga Alekno, on the telephone and told her thet her husband should 
come over with money, and thet her anewer wae “We need gosl, Chorles — 
will be over." ‘This latter stateuent is «li thet the record discloses 
from which the effort is wade te aake Olg= Alekno lisble. 

. Glga Alekne testified that she owned the buliding at 7o00 
South Kay Street, to whieh some of the coal in question wes delivered. 
She further testified that she he? nothing whatever to de with any of 
the buildings which her husband wenaged for others. ‘the seit is for 
@oni alleged to have been delivered te four buildings, with three of 
whieh defendant Olg= Alekno, as shown by the renord, had nothing te do 
It is net in evidence that she ot any time made any of these ourchases 
or thet she agreed to become lisble therefor. 

The judgment is joint «né must be reversed, 2nd remanded 

for a new trial. REVERSED ASD HEWARDED, 


WILSOK, P.J. ABD HEBEL, J, coucua, 
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AVEDIG BOGORIAN, Administrator of — 
the Estate of Hagadoor Manoogian, 
deceased, 





Appellant ; 
, MUNICIPAY COURT 
Ve " 
AMERICAN EXPRESS COMPANY, a 
eorporstion, OF GHIGAGO. 7 


Appellee. 979 Te A. 608 


Opinion filed Oct. 25, 1933 
MR. PRESIDING JUSTICE HALL DMLIVUREG THE GPIRIOR OF TAR COURT. 


This is an appeal from a judgquwent of the Municipsl Court 
of Chieage ageinst plaintiff for costs in 2 suit by plaintiff, 
Avedia ogesian, Administrater of the eatete of Hasadoor Manoogian, 
deceased, defendant, brought to recover on a check or draft issued 
by defendants on July 10th, 1914, drewn on Hagop 4. Jangigian ond 
Son, st Harpoot, Turkey, and payable te Hegadoor Manoogian. A 
eertified copy of letters of adminiatration issued by the Prebete 
Gourt of Cook County to Avedis Begegian, ac Administrator of the 
estate of Hasadoor Menoogian, the payee of guch check, was admitted 
in evidence, and indicates thet Mencegian died on or sbout April 15th, 
1531S. 

It ia alleged in the statement of cluim and the record 
shows thet on the date of the cheek aued on, July 10th, 1914, 
Hesadocor Manoogian yurchased a draft from the Americon Express Co., 
for $1,500.00, which is in words and figures, ss follews: 

*AMERIGAN gag COMP ARY 


CHEQUE NG. 642683 
Chiesge, Ill. july Tenth, 1914. 
On presentetion of this Chequéy pey from our credit 


bajanes to the ender of Naaadoor Manoogian te 335 - Three 
Hundred Thirty five Turkish Pounds. 


fo Hagop H. Janjigian end Son at Harpoot, Turkey. 


Amerioan ixprees Jompany, 
Jase Be verge, 
Treasurer. 
Gountersigned 5. M. Biggar." 
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3 
Alse thet on the seme day there was iseued by defendant to Momeggian 
what wes termed « “‘remitter's reeeipt", s9 follows: 
“REMITTER'S RECEIPT 
Geution 
Send cheok by registered mail. 
This check is aeld with the understanding that it 

will be paid in secordence with the lows of the count 

on which drawn which usuelly de not reculre identification 

of payees. ' 

We have this date issued our check No. 642682. 


wnoegtt foreman 


by Megop ie Jangigian and sen 
Hearpoet, Turkey. 
Sold to 
bated July 10, 1914. 

Smerioan Expreaa Jompany, 

Qe By Biggar, Agent." 
. From the reoord it appears thot the draft in question was 
purchased and issued s9 alleged, and that it was sent to Hanoogian 
- im Harpoot, Turkey. 

One Isrsel Bogosian testified thet Msnoogion reeeived the 
oheok or dreft in question, and thet thereafter he, the witness, 
went #ith Mencogisn, the payee, to the office of Janjigien, the 
dravee, the latter being then « banker in Herpoot, Turkey, ond 
Jenjigian told Hanoogian and the witness that he could not cosh the 
draft because he had not, ac yet, reosived = remittance from the 
United States. This witness further testified that shortly thereafter 
& massnere of many people oecurred in Narpoot, Turkey, «nd that 
Janjigian, the drawee, ond wsnoogian, the ouyes, were both killed, ond 
that Jangigian’s bank never opened again. 
avedis Bogosian, the sdministretor and plaintiff, testified 

that in June, 1930, he received the check or draft in question, to- 
gether with « power of attorney from the sone of Kenoegian, whe 
reside in Turkey; thet he delivered 2 photestatio copy of the power 
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3 
of attorney and letters of administretion to the officers of the 
defendant, which facts ore admitted by defendant, sand thet thereafter 
he received the following communication from defendant: 
"September &, 1930. 

Mesers, MeDonald 4 ®ichmond, 

Atto at Law, 

1lLO &. Dearborn 5t., 

Ghiesgo, lilineis: 

Gheque Ne. 642682 - Turkish pounds 335, July 10, 1914. 


Referr rT letter of st 27, in regard to 
Nor 642682 Anted July 10, 1944, for’ Turkish Pounte 


® 
We do not consider curselves - any way legally oblige 
ated upen this cheque inasmuch as the instrusent was apperent=- 
ly never Bee yma for payment, and simbe such e long peried 
of time hes eer Fem However, if you will aubmit to ue on 
affidevit or af vite setting forth the following matters, 
which should alse sentain « statewent as to the sourees of 


and 
ws tduly endorsed, we should be willing te a Pw present 
value of Turkish founds 335, which is about 


i. That Hseadoor Manoogian died domiciled in Illinois. 
2. That et the time of his desth he left ne will. 


3. Thet since his death there have been no probate or 
administration preeeedings. 


4. That there are now no debts owed by the former 
Hasedeor dsanoogian.e 


5. ee By oe Boogie Gimme yonder eee. alee 
known as in the’ rabed en et gpm wa 
residing in bay ae of rene exnygeaane Franee the onl 
children of 7 Manoogian ‘ing hia at at his death, 


and that at the tee ties of bik game the vty heed eft hin 
surviving no isawe of any decessed child. 


This offer is made without pre ee of the rights 
of the American Express Youpany in the aatter. 


Yours very truly, 
(Signed) Geo. ‘eston, 
Viee President ond freasurer.* 

Yerious defenses were set up in the affidevit of werits, 
among them being one te the effect that the cleim of claintiff is 
and was barred by the Statute of Limitetions. Plseintiff contends 
that inasmuch as defendant hed no credit balance with the drawee of 
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4 
the check, that the transection wes freudvlent, and that, therefore, 
defendant esnnot use the Statute of Limitations as « defense, end fur~- 
ther that the letter of September Sth, 1930, contains « new promise 
which removes the bar of the Statute of Limitations. 

Ag we view the reeerd, there is but one point reiced by 
it which it is necessery for this sourt to consider, and that is, 
whether or not the letter of defendant to plaintiff of September 5, 
1920, is such « new promise to pay a6 will remove the bar of the 
Statute of Limitstions. ‘hile appeliant cites several cases to sus- 
tain his position thet the letter of defendant conteins a-promise! to 
pay which removes the bar of the Statute of Limitations, in his argu- 
ment he seems to rely upon two ceases, whet Jalker v. Ereemen, 209 111. 
17, and Abdil) v. Abdi), 2092 Til. 251. In the former case, the moker 
ef the note wrote letters in whieh he scknorledged the debt, agreed 
to make a new note, asked for more time, ond mace not one but « number 
of unequivoosl promises te pay. lie stated that he owed the money, ond 
told when he could and would pay it. In Abdiil wv. Abdill, guprs., 
the court said: 

"Ho formal act of words ig necessary to constitute an 

acknowledgment of « debt and = promise to pay it. 4n 

eT seknowledgwent of the continuance of the debt and 


Ps inna te pay it is sufficient, and Jang: ef the 
de to the pees 4 clearly areL = debt end showing 


i intention te p: Pegg take =, oase | oat of the statute. 
Ve go} BPS oe MEAS 


mui, 19 Ili. 
196 id. 


In the instant onse, there is no such promise, On the 
contrary, the defendant avkes » extigerioal denial of liability in 
the following words: “#e do not consider ourcelves in any way legsliy 
obligated upon this cheque, inasmoh 2s the instrusent wes apparently 
never presented for payment, and since such » long peried of time 
has ¢lapsed." The letter goes on to sey thot under certain eonditions, 
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defendant will pay @157.00. There is nothing in the record te show 


whether or not defendant remitted to the payee of the dreft the amount 
thereof, so thet there ie nothing to sustain plaintiff's point that 
the defendant was guiity of freud in fsiling to mske such remittance, 
Nothing has been présented to this court which would justify 2 reversal. 
of the judgaent appealed from. Therefore, it ia affirmed, 

AFFIRMED, 


WILSON, J. ANO HEBEL, J. CconcUa, 
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GERTRUDE AUTH SESSLER, executrix ‘ 
of the eatete of HUGO HERMAN SESSLER, APPEAL PROM 
deceased, 


Apo@liant, 
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WISLSEN BROTMERS CARTAGE COMPARY, a 
eorporstion, GOGH GOURTY. 


eee, 272 1.A.609 


Opinion filed Oct. 25, 1933 


MA, PRESIOQING JUSTICE HALi. DELIVERED THE OF TRIGH OF THE 


This is an appeal from 2 judgment of the Circuit dourt of 
Sook County agsingt plaintiff for sests in on setion by plaintiff, 
exeoutrix of the estute of Hugo Herman Seasler, deceased, against 
defendent, in which it is claimed that Hugo Herman Sessler, husband 
of plaintiff, came te his death through the negliczense ef defendant. 
The cauve wes submitted to a jury, which returned « verdict of not 
guilty, upon which verdict the judgment aspesled from eas entered. 
The heering wis had upon a charge of genersl negligence and « plea 
of not guilty. filaintiff complains that the trial court was in 
error in giving to the jury numerous instructions, each concluding 
with « direction to the jury to find defendant not guilty, and thet 
the verdict wes against the sanifest weight of the evidence, 

From the evidence not disputed, it appesrs thet on 
Hovember Gth, 1950, st about noon time, deeedent wes standing with 
& number of sersons et the northwest corner of Dearbern Street and 
facker Drive in the eity of Ghiesge, watehing and waiting for the 
passage of « parade of s number of automobile trueke, which parade 
came from the north on Dearborn Street and turned west on Saeker 
Orive, and that sa the last of the trucks turned the corner, decedent 
wage struok by this truck and thereby injured so that he died. 

Leroy Heurlin testified that at the time of the secident, 
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he was walking north on the east side of Deerborn Street cresaing ove: 
Waeker Orive, and thet he eew five or six people standing at the 
northwest corner of the two streets, and thet ae be looked he aw 
that the truck in question ‘made inpact® with a aan who fell down, 
and that the rear whesls of the truck pagsed over this men's legs; 
that ae the man fell, he lay there vith hie head and shoulders on 

the curb andthet the rest of his bedy was in the street, so that 

the rear wheels went over him; thet the driver "apparently did not 
know that he had struck the man end drove on." This witness testified 
further that he could not tell what cortion of the truck etruek the 
man, ond that when he first anw decedent, he, deomient, wes spinning 
sround. fhis witness further testified that as the truek left the 
Dearborn Street Gridge coming into ineker Orive, it wae running from 
about 18 to 22 afles parhour. This witness also testified that 

this truck, with the others, was led by sctoreyele police, and had 
the right of wey around the corner of Dearborn Street ond Saeker Srive, 
and that mo one wae crossing Wseker Orive when the truck mde the 
turn. It seems not to be disputed by the parties that the truck 
whieh it is charged struck and injured decedent had been delayed 

and was hurrying te ecateh the others. 

Jo@ Daley testified on behelf of pleintiff that he saw the 
eecident in question; thet he was walking north on the weet wide of 
Dearborn Street and stepved at the southwest corner of Dearborn Jtreet 
ond Waeker Orive and sew the procession of trucks going by; that the 
surb at the northwest corner is low and on a eurved line, and that 
he sew © wan standing om or near the edge of the curb when the tradler 
on the beek of the truck whipped around the corner and thet after 
thet he saw the man lying in the atreet. fhis witmess identified the 
man whom he saw standing at the ourb just before the secident a the 
man who was lying on the ground after the treek hod psased and thet 
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3 
guoh person wea the man whe was struck. 

Harty & Neuhaus, a police officer, teetified that he waa 
im charge and in direction of traffie at Dearborn Street ond wacker 
Drive at the time of the socident in question; that after the last 
machine of the parade had passed, he saw « man lying there; that 
im his opinion this truck «wes going from 18 to 20 miles per hour. 
Thies is apyroximately the rate of speed of the truck given by 
other witnesses. 

Other then a witness who testified as to the aechanioal 
eonetruction of the truck in question, defendant's only witness was 
the driver of the truck, who testified thet be 4i4 not look te the 
Tight at the corner os he turned, but that ag he dreve around the 
eorner, he looked straight shed. 

Vpon the evidence adduced, it wae the duty of the triad 
eourt to have cerefully ingtxucted the jury. The court gave trenty 
two instructions on beheif of the defendant, ten of which directed 
the jury under o Sertein atate of presumed feots, to find for the 
defendant. Upon the question of the burden of preef east upon the 
plaintiff, many instructions were given, the giving of which tended 
to magnify the duty of plaintiff in this regard, As to the question 
of the care which should have been exercised by deceedent in order 
that he might have been free from negligence which might have contrib- 
uted to his injury, a mumber of instructions were given, among them 
the following: 

‘The Court instructs the jury that before the vleintiff 

Gan recover against the defendent in this — ake oust 
Seok and sil of tue foriowing sropesltienses ™s™Om* 


1. That the defendant was guilty of seme negli 
act or otiiesion cherged in some count of the declaration. 


2. that immediately before end 2t the time of the 
accident the deeeased was in the exercise of due osre for 
his own aafety, under the circumstances of this sase, 
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end thet he did not, vp any failure to exercise cere for 
his own safety, cause or proximately contribute te cnuse 
the aecident. 


3. That the negligence of the defendant, if sny, wae 
the proximate gause of the seoident. 


if the plaintiff failed te prove each and ali ef the 
foregoing propositions a prependerinee of greater weight 
of the evidence, or if the naga ed bearing on any or ali 
of gei4 propositions is evenly beienced, or if the evidence 
bearing on @ither or 11 of said propositions preponderates 
in faver of the defendant, then the plaintiff ennnet recover 
ae Ses on gase and the jury shovid find the issues for the 

it," 


in Devbsoh v. Greke Hotel Go., 243 S11. App. 298, the 
trial court gave thia some instruction, and about it, thia court 
anid, page 306: 
"In considering the instruction in question, sinee it is 
ory inetrustion, the well-esteblished rule must be 


® perempt 
borne in mind that the inetruction must wee all of the 
he weevens SO es io De 26 





an part of the inetruction that is in controversy 

is graph 2. VYounsel for the plaintiff hee made « minute 
ts pare of the eietinia’ He contends that the parsgraph 
reasonably is susee of seversi materially different 
interpretations, any one of which would render the instruction 
erroneous snd seriously Big ar ye te the plaintiff. Gounsel 
for the defendant seintain that the paragrepa should not be 

gonetrued hypereritioslly snd «rtifilelaliy; thet the proper 
teat to be used in ascertaining ite meandng is, 'What would an 
ordinary person understand’ 4% to mean? %o think that that 
test ig the correct one and it is the one we ghall sdopt in 
Construing the paragraph. 


in the view we take of the peragraph, ve do not think 
it is necessary to state and discuss separately 211 ef the 
different re ef the paregraph which ceubwel for the 
pieintiff has ed out. It is ae ees te exy thet 
sinee the word ‘cere® in the so meng ga | feilure te 
cuaauiae enue ter uae oak tat »’ @ should have be@n 
qualified wy the wre Bae ey e it follows that the 
ble of et least two different interpre- 
ations. mother son interpretations are both reasonable 
is the question te be determined, Gr to express the ides 
in another way, is the error in the parsgraph a slight or 
& substential one? Ginee the bill of exceptions does not 
contain the evidense the doctrine of "harmless error’ is 
inapplicable. If the errer in the paragraph is « substantial 
one, ©@ oust essume thet it was prejudicial, * * * Srror 
vial — & neon 5 prejudt ela record yp pg shows 
error was not pre @ial. as SO, ¥. Hoven, 228 
tll. 338, 340; Told v. SLB OE BLAGARZ We 716 a ARPe 
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442, The rae is not that the court anaet aee thet the error 
worked to the party complaining, but that the court 
will act affirm where error has intervened unless it shall 
ee from the whole record that such Pigg"! et sould 
heave affected the result. Bhehaeh, 38 © Tile 


il, 15, 16; Kirby v. Leonie, 12° 136, 
fe are of the opinion thet the error in cuestion vas 
of « substantial character, fhe paragraph in sontroveray 
Sontaina tre clauses relating te Bhe care required of the 
plaintiff. These two clauses are inconsistent, one defining 
the degree of asre to be ordinary sare, and the other Llesving 
the degree of core undefined. 
Aceording to the well settled rule, since the instruction 


is a peremptory one, the error in the instruction sannet be 
cured by any other instruction in the series of instructions. 


gan SEreure a43 rey Loe yy sromex 
T » #073 il 1 * Bete) Ue 
Re si)? 


The giving of many instructions of the charseter of those 
given on beheif of defendant in this ease, tends to either confuse 
or mislead the jury, The defendant geined nothing by this method 
and manner of ingtructing the jury. Seeause of the instructions given 
on beholf of defendant, the plaintiff did not hove a fair trial. 
Therefore, the onuse is reversed and remanded for a new trical. 
REVEASED AND SEMANDEO, 
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WILGON AND HEBEL, JJ. JOKOUK, 
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QGHIGAGO GREAT WESTERN RALLROAD 
COMPANY, a Corporation, 


COOK UOUNTY. 4, 
272 1.A.609 


Opinion filed Oct. 25, 1933 
MA. JUSTICE HEBEL OELIVERED THE OPINION OF THE SOURT, 


Appellee, 


This is an action to recover damezes under the Federal 
Employera Liability 4et of 1908, for injuries sustained by the plein- 
tiff on the 25th day of lierch, 1939, while employed by the defendant 
ag & eanduator in Oharge of a freicht train and eaboose. At the 
eonelusion of the plaintiff's case the oourt directed « verdict 
for the defendant and entered judgement upon the verdict of the jury, 
from whieh the plaintiff apveels. 

On February 14, 1931, the plaintiff filed hie declaration 
consisting of four counts, and on Decenber 34, 1931, plisintiff filed 
three additional counts to the declaration. On April 5, 1932, the 
plsintiff filed an amended additions] count two. At the time of 
the triel the plaintiff dismissed the four counts of his originel 
declaration, and the ease proceeded to trial upen the first sdditionsl 
eount one, and the amended additional count two and additional count 
three. 

4additional count one is 2 common law count, alleging that 
seid caboose waa not in a reasonably safe or suitable condition for use 
by the plaintiff because of a certain nail or nails in the door, or 
the side of the caboose adjecent to the door; thet on the 24th day 
of Sarch, 1929, plaintiff notified and informed his superior officer, 
Edward Gtickler, Yardmaster of anid defendent, that a certain asil or 
nails were protruding from the side of ssid eeboose; thot Stickler 
promised to have said exboose repsired; thet said caboose wae not 
repaired, and thet on the 25th dey of Moreh, 1929, while plaintiff 
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was in the act of alighting from the esboose, which wee in motion, 
and approaching Forest Park, Illinois, his Clothing was omught on 
the nail projecting from the door, whereby he lost hia balance and 
wes thrown to the ground and injured, 

Amended additional count two was filed on April 25, 1932, 
as & Common sount alleging in « slightly different form thet the 
@aboose wos unsefe and unsuitable to use, beceuse of the dangerous 
position, location or proximity to the pleintiff while slighting, 
of said anil or naile so projecting from the door or the side of 
said aaboose. | 

Additional count three ie 2 common law count alleging 
that there was 2 neil driven into the outside of the door ef the 
caboose which projected outward two inches from the side of the door, 
and thereby the caboose was not in a reasonably safe and suitable 
Condition to use. 

it is further alleged that Sdwerd Stickler, promised the 
plaintiff thet the defendant would remove asid neil from the door; 
that the plaintiff relied on said promise, and thet on the 25th dey 

of Maroh, 1929, while plaintiff was alighting et forest Park, Iliincis, 
the neil projecting from said door caught plaintiff's clothing and 

he was thereby osused to fall to the ground end te become injured, 

The defendant pleaded the general isaue and the statute of 
limitetions. To defendant's plea of the statute cf limitations the 
Gourt sustained plaintiff's demurrer, and thereupon the defendant 
elected to atand by his plea of the statute of limitstions. 

The facte are, substantially, that prior to Merch 25, 1929, 
the plaintiff was employed by the defendant for 28 years 25 2 sviteh- 
man and |condueter; that for 2 period of two years prior to Kereh 28, 
1929, he was employed on the tréin known as the Bellwood Switch Extra. 
The crew of the freight train of which the plaintiff was conductor, 
Sonsisted of “illiam Forbes, the head man; James Anson, the rear man; 
Jerry Sullivan, the engineer, and Bert Justus the firemen. The 
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Bellwood crew had agsigned to it fer its use caboose Ne. 326, It 
was a wooden box car remodeled as a Gaboose, about 30 feet long, 
with side doors on esch side, and steps under eech door, and was 
fitted with grab-irons on the side of the caboose door. The 
@aboose wae divided by - partition into two compartments, one of 
whieh wis used by the plaintiff as the conductor to make out his 
reports. For thet purpose there was a desk in the compartment, 
also « bench and seats for the use of the erew, and a coal box and 
stove. The other compartment was used to keep supplies, oils, ete. 
On Moreh 32, 1929, when plaintiff entered the oaboose he 
found that the stove and desk had been upset and thet the rafters 
supporting the roof were unfastened and loose. The plaintiff worked 
thet day and used the eaboose in the condition in which he found it 
from 7:43 Ae He tO 7 Pelle 
After the plaintiff had finished his work Saturday evening, 
March 23, 1929, he left a note, with his waybills, for the yardmaster, 
Fitt, to have the caboose put on the repair track for repairs. Gn 
Mareh 24, 1929, plaintiff wes in the vicinity of the office of 
Yardmaster A, Le Stickher, and noting that the caboose had not been 
repaired, he informed the yerdmaster that he, the plaintiff, left a 
note the night before with hia weybills for Yardmaster Pitt, to heve 
the caboose put on the repair track and repeired, fhe erboose was 
then switched from track 13 to track 15. When the caboose was shoved 
in on treek 16 and had stopped on thie trabhk, the plaintiff for the 
first time noticed the large nail projecting about 24 inches from 
the north door of the caboose, about 3 inches above the floor and 
3 or 4 inches from the edge of the door. The plaintiff immediately 
reported this fact to Stickler, On Monday morning, Mareh 35, 1929, 
he reported to work at 9:45, He aaw the caboose attached to the 
end of the train standing on track 13 in the west yard. He cheeked 
the train by writing down the initial and number of each esr, and 
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when he reached the caboose he saw the chersoters "0.K." just weat 
of the door of the caboose, which © K, indicated that the onboose 
had been repaired and was fit for read service, The train of oars 
on the date of which the plaintiff was the donductor, pulled out of 
the yard and proceeded on its trip. ‘hen the plaintiff entered 
the caboose he found thet it hed apparently been repaired, Upen 
the arrival of the train at VYorest Park, Illinois, plaintiff proceeded 
to alight, and opened the deor and atepped down on the firet step, 
holding to the grab iron leonted at the side of the door, and then to 
the second atep, and resching with his righthand, clesed the door 
ef the caboose behind him, While helding onte the grab iron with 
his left hand he had turned around until he wae facing in a westerly 
direction, and as he neared the atation at Forest Park, he balanced 
himself to alight, then he released his left—hend grip on the grab 
iron to step from the bottom step of the caboose to the platform, 
and while he was thus stepping off, without holding onto anything, 
something caught his clothing at his back or his side, and he lost 
his balance and fell to the stetion platform. He did not know what 
Caught his clothing, but he fell while in the act of slighting fron 
the caboose and the clothing ef his bedy was right up againet the 
north side of the door, and he was injured as a regult of the fall. 
The importakt question in this ease is did the trial court 
err in holding that the pleintiff did not establish by his evidence 
® prime fegie once, This ease is largely dependent upon the evidence 
of the plaintiff as a witness, His evidenee is not clear as to just 
what caused the plaintiff te fali from the caboose while he was in 
the act of alighting. There seems to be no dispute thet the nail 
was projecting from or near the bettom of the place rhere it #as 
iLeeated by the witnesses, but there is no evidence of 2 négligent ect 
of the defendant which would make it responsible fer thia secident. 
This court in its consideration of the evidenee ef the 
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plaintiff upon the motion of the defendant to instruct the jury, 
will be guided by the law se applied in this state, whieh is to the 
effeet that if there is any evidence in the record which, standing 
@lone, fairly tends to sustain the averments of the declaration, 
sueh evidence is sufficient to support a verdict in favor of the 
plaintiff, even though it mey be thet = verdict for the plaintiff 
would have to be set aside, upon « motion for 2 new trisl, because 
it wae against the manifest weight of 211 the evidence. Libby, 
MeoNeil) & Libby v. Gook, 222 111. 206, The tostimony of one witness 
only is sufficient if it fairly tends to prove the cause of action, 
even if the witness is contradicted by seversl other witnesses of 
equal credibility, iibby, Meleiji & Libby v. Gook, eupra. 

The plaintiff wee the only witneas to the oocurrence, and 
he frenkly admitted thet in alighting from the train et Forest Park, 
Illinois, he did not knew what esught his clothing or what caused 
him to fell. Asauming that defendant failed te remove the nail 
which projected from the door of the ozboose, did the nail, located 
as it was, cause the accident. The plaintiff does not say so. The 
evidence is thst while the neil projected o2 testified to by witnesses, 
there is no evidence that the nail caught the clothing of the plain- 
tiff as he wae alighting from the train. The ellegation upon which 
plaintiff's case rests is that the caboose was not in a reasonably 
gafe or suitable condition for use becsuse of the nail or nails 
prejecting from the door or side of the caboose, of which the defendant 
hed knowledge, and thet while in the set of alighting from the caboose, 
which was in motion, the nail caught plaintiff's clothing «nd eaused 
him to fall. 

In this case there is failure to estsblish the negligence 
allegeé in the seversl counts of the decisration. fhe most thet can 
be ssid from the evidence offered by the plaintiff’ is that the aeci- 
Gent may have resulted from any one of several causes, but the burden 
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of proof is upon the pleintiff to prove that the accident was due 
to the negligence of the defendant, ss alleged in the declaration. 
Leoking such evidence, the court did not err in directing the jury 
to find the defendant not guilty. 

Several other queations are raised by the plaintiff, but 
it will not be necessery to consider them in view of our conclusion 
that the triel court did not err in instructing the jury to find 
the défendant not guilty st the Glose of the plaintiff's ease. The 
judgment is affirmed, 


JUDGKENT AFFIAMED, 


HALL, P.J. AWD WILSON, J. Concur, 
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TONY TALLARICO, Pex FROM 
| Appellee, 
MUNICIPAL QOURT 
Ve 
NEWARK FIRE INSURANCE COMPANY, OF CHICAGO. 


a Corporation, " 
Appellant. 2¢21.A.609° 
Opinion filed Oct. 25, 1933 
MR. JUSTICE HEBEL GELIVERED THE OPINION OF THE GOURT. 

, This is an appeal by the defendant from a judgment entered 
in the Municipal Court of Yhieago in favor of the plaintiff for the 
sum of $1,625 on the verdict of a jury. The plaintiff filed a 
statement of claim on November 30, 1926, slleging, in substance, thot 
the defendant issued its fire insurance policy, No. F. 33766 for $1500, 
insuring the plaintiff against direet loss and damage to the contents 
of a brick building occupied by the plaintiff at 524 South Robey 
street, Chiesgo, Illinois, which contents consisted of fixtures, 
groceries and butcher's supplies, the term of which was from Yctober 
24, 1925, to October 24, 1926; that the premium was paid and that 
during the term of the policy on January 12, 1926, from csuses 
unknown to the plaintiff, he suffered 2 direot less by fire to his 
property, of the value of $3,000; that the plaintiff gave notice of 
the loss on or about January 13, 1926, and stated to the defendant 
the amount of damage and loss; that the plaintiff complied with the 
Gonditions of the policy, except only such aa hed been waived by 
the defendant. Thereafter on January 21, 1930, plaintiff filed his 
amended statement of claim by leave of court, which contains the 
same allegations as are offered in the first statement of claim filed 
by the plaintiff, exeept that the plaintiff etated that in the latter 
part of February, 1926, plaintiff demanded payment of the benefits 
under said policy, and thereupon the defendant accused the plaintiff 
with having caused the fire, end refused to pay the monies due under 
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its said policy; that because of the refusal of the defendant to 

pay the monies due under this policy it did not become necessary 

for plaintiff to give notice to the defendant of the occurrence of 
the fire, or to file proof of loss as required in and by said policy. 

Thereupon an amended affidevit of merits of the defendant 
to the amended statement of claim was filed April 28,1922, which 
was to the effect that the plaintiff did not suffer the loss by fire; 
that said fire was ceused by the wilful and intentional act of the 
plaintiff. 

No notice or sworn proofs of loss was given to the 
defendant. No demand was made of the defendant for payment, nor 
did the defendant deny liability, and there was no waiver of notice 
ef the fire and no waiver of proofs of loss; thet there was a 
chattel mortgaxe on the property in violation of the terms of the 
policy. 

The plaintiff's amended statement of claim, filed on January 
21, 1930, states 2 new or different cause of section, and was filed 
more than twelve months after the time of the fire, which was alleged 
to have occurred of January 12, 1926, therefore plaintiff's action 
by his amended statement of claim was not commenced within trelve 
months next after the happening of the fire, and any suit for the 
recovery of any claim under the policy would not be sustainable in 
any court of law, 

The defendent filed an amendment te its affidavit of merits, 
in which it alleged thet on April 9, 1931, a judgment was entered in 
the Appeliate Court of Illinois, First 2istrict, against the plaintiff 
and in favor of the defendant for the sum of $394.50, upon a former 
appeal, together with interest on said sum at the rate of 5% per 
annum from April 9, 1931, and thet seid judgment remains unsatisfied. 

The plaintiff states in his brief that the statement of 
fasts set forth in defendant's brief is substantially correct. 
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It appesrs that at the trial the plaintiff offered in 
evidence the bilateral contract or insuranee policy, the subject of 
this litigation, and it was received in evidence over the objection 
of the defendant on specific grounds of variance, 

It also appeers from the evidence that the plaintiff was 
engaged in the butcher and grocery businesa at the time the fire 
occurred, about 12:50 cfoleok om the night of January 12, 1986; that 
the plaintiff in purchasing the interest of a partner in this business, 
gave the partner a chattel mortgage and still owed $400 or §500 on 
this chattel mortgage at the time of the fire; thet the plaintiff 
looked up the store on the night of the fire about 6:30, and that 
no one had « key to the lock except the plaintiff, and when he left, 
thera were about 809 pounds of fresh mest in the refrigerator, 120 
live chickens in coops, and fixtures, and that the surchase price 
of the fixtures and merohendise amounted te 53809; that the plaintiff 
went home had dinner and attended » butcher union meeting fifteon or 
twenty minutes distant from his store and from his home; he left 
the union meeting about eleven o'clock, stopped for coffee at « 
restsurant and testified that he got home near midnight. Plaintiff 
@laims that he did not go back to the store that night, and that he 
firat knew of the fire about 1:00 A, M. when police officers cane to 
his home and arrested him and put him in « prison cell beesause he 
hed an insurance policy. 

He remained in jail until March lst or 24 and then saw the 
store for the first time after the fire, He said thet he never went 
there again. lverything, fixtures snd merchandise, was destroyed; 
RO merchandise could be seen or identified, nor could some of the 
fixtures. He end o fried a Dr, Henkin were at the insurance ageney, 
from which he got his policies, the same or next day, where he told 
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the company's agent he sustained « loss of §35,000, and claimed such 
amount, the total of his two policies; the agent told him they would 
pay nothing because plaintiff coused. the fire. Three or more months 
after the fire, plaintiff went to see a lawyer and then made « list 
or inventory, which the plaintiff testified wes mde from hia memory, 
of the contents of the store existing before the fire. Thia list 
totaling $3,295.34, was read to the jury. 

On the voart of the defendent the evidence shows that two 
uniformed officers of the City of Ghiesgo, Eanett Nolugh and John 
Touhy, were driving « police onr west on Harrieon street the night 
of the fire, About 12:30 As ie as they approached fobey street they 
saw & man apparently looking the front door of plaintiff's store. 

The man started walking north on Robey and the police officers 
stopped on Harrieon Street, just west of Hobey, at the police p=atrel 
box across the sidewalk from the door of the store. Mollugh got out 
of the osr, tried the door, found it locked, end as he did so, 
looking toward the back of the store he eaw « flame and knew that 
it was = set fire, 2 "touch-off" and at onee started after the san 
who had just looked the door. 

The officers ran after the man, who aleo ran. They galled 
on him to helt and when he did nat do so, esch officer fired «2 shot at 
hin, 

A light snow hed falien just before midnight, about one- 
half inch deep at the time, and the police officers and detectives 
set about following the footprints in the snow which hed been made 
by the fleeing man. ‘then the tracks had been followed as far ae the 
passageway on Congress street, officer licHugh left the others, got in 
his ear and went back te the stere, He found the fire department and 
® emall crowd of onlookers there; one of the latter in shirt sleeves, 
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knew where the owner lived and went with Moliugh to point out the 
house. Plaintiff lived in the basement flat in thet house, and 

when the guide and McHugh reached the place, the detective squad 

had already arrived there, The detectives knocked at the deor and 
after four or five minutes an elderly man admitted them, MeHugh 
went with them, and they went inte the bedroom and there Motlugh 
identified the plaintiff as the aan who had closed the satere door 
and at whom he had shot; he directed the detectives to take plaintiff 
in custody. 

The next morning efter the fire, plaintiff wes taken to the 
office of the City Fire Attorney, at whose request J. ¥. Fenniston, 
& special agent of the Arson Department, National Board of Fire 
Underwriters, interrogsted the plaintiff, He, the plaintiff, said 
that he and = partner bought the store seventeen months earlier for 
$1,556; that they made some repairs in it, and then he purchased his 
partner's interest for #200; and on the day of the fire the merchan- 
d@ise in the store was of the value of $300 or §490 and the fixtures were 
worth 23,500. 

In the first half of March, 1926, Sharles Wohlleben vent 
te the scene of the fire to make an inventory. His business for 
@ period of 25 years has been making schedules or inventoriesof fire 
Losses, From their office record it appears thet this concern repre= 
sented Antonio Pandolfi. He testified that he was almost certain 
that it wes the plaintiff whe unlocked the door for him and let him 
in the store =t 524 South Robey Street, He described the fixtures 
which he saw there; these in front of the partition and ice box were 
not burned in any degree, but all of them were affected by smoke, and 
the varnish on the shelves was raised by the hest. fhe merchandise 
was smoked upj but all of it could be distinguished and was soheduled 
by him. the schedule this witness had made was read; it listed 
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merchandise of the value of $127.68, with a loss claim of §68,50, 
and fixtures of a cost value of $1,127, with a less claim of $422, 
The total of the loss claims listed is $490.50. 

There is evidence that persons in charge of the office 
of Purnell Dudley Company, the agency which issued the defendant's 
policy to the plaintiff, knew nothing of the fire until five or six 
months after it happened. It had not been reported nor had any one 
come in to discuss it until five or six months after the fire, 

It appears from the record that the plaintiff has not paid 
the defendant's judgment for costs obtained on the prior appeal to 
this Gourt. After being orally instructed by the court, the jury 
retired ond returned «a verdict os hereinbefore mentioned, 

There is « dispute in the evidence as to the csuse of the 
fire and the value of the personal property destroyed, 

The point is msde by the defendant that the court erred in 
refusing to direct a verdict for the defendant upen the ground that 
the giving of immediate notice of lose as provided for in the policy 
of insurance, was a condition precedent to any resovery by the plain- 
tiff. In on appeal te this court in the case of Taliarioo v. Newark 
Fire Ins. 260 111. App. 628, in passing upon this cuestion of notice 
and contractual limitation fixed in the contract, we said: 

"It is well to have in mind thet the pleintiff alleged in 
the original statement thet he complied with each and every 
recuirement of said policy, except only such verformance 
ae had been waived by the defendant. fhe rule uniforaly 
announced has been that if additional counts in a declar- 
ation state 2 new cause of action or a different c=use of 
action from that originally stated, a plea of the statute 
of limitations is - in the instant case, however, per- 
formance in the filing of a notice and proof of loss was 
excused by the denial of liability for the loss by the 
defendent. This evidence of waiver would have been competent 
under the plaintiff's original statement of claim, That 
eae, Rey it cannot be eslly or truthfully said thet the 
atatement of claim stated a different ceuse of 
a The smended statement made specific that which 


a in general terms in the originel statement of 
PAG Genera. A : Vs Sarreli, 189 Ili. 273. 
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We condliude, therefore, that the filing of the amended 
statement of claim was not barred by the policy of 
limitstion of one yer." 

We still adhere to what was there seid, and as controlling 
not alone *s te the giving of the notice of loss, but also upon the 
question of the limitation fixed by the contract. This court is in 
accord with the defendant thet the filing of « notice of less by 
fire mist be given to the defendent within = reasonable time, and 
what ia a reasonable time ig usually for a jury. the law is that a 
provision in the policy of insurance requiring the ineured to give 
immediete notice of « loss in rriting is not to be taken literally, 
but only requires thet notice shell be given with due diligence 


under the cireumstonces of the case and without unnecessary and 


wnresasonable delay. Hiagare Fire Ine, Go, v. Soampon, 100 Ill. 644; 
Bniokerbocker Ins, So. ve McGinnis, &7 Ill. 7. However, where an 
insurance company before notice of loss or proofs are furnished, 
refuses to pay such loss, such proofs are weived. §$t, Onge v. lartford, 
Bire ing, So,, 204 Ili. App. 127; & 
Hervey, 129 Ill. App. 104. The defendant will be estopped from 
ingisting upon thet which has been raived, 
v. Gory, 83 lll. 453, The trend of authorities is thet a denial of 
liability waives not only the notice of loss, but aleo the preef of 
loss. Queen Ins. Go, of Amerion v. Delphi Strewboard vo 
697 (Ind. App, St.) Gottrell v. Ing, So., 145 Ie. 651. Nations) Live 
Stook Inge Oo. v. Eiliott, 60 Ind. sop. 112; Elliott v. Hail json. 
160 Ia. 105. The evidence in this case is to the effect that the 
plaintiff was arrested at the time of the fire; was inoarcersted in « 
prison untii he was released on the 2nd or 3rd of Moreh, 1923. 
Tamedietely theresfter the defendant, together with a friend, Or. Henkin, 











Visited the agents of the defendant regording his elaim ef loss by fire 
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Bote the policy, and the agent then stated to the plaintiff in the 
presence of this friend that the defendant would not pay for the loss 
because the plaintiff caused this fire, and as a result of the complete 
denial of liability in any form, there was nothing further that the 
plaintiff could do except to institute a suit to determine the 
guestion, and whether or not the plaintiff was entitled to a judgment 
for his loss. The evidence indicates that the defendant denied 
liability, not because of any want of notice or proof of loss, but 
beoause the defendant was of the opinion that the plaintiff was 
responsible for the fire that took place. It certainly would have 
been an absurdity for the plaintiff to make an effort to comply with 
the provisions of the policy in question under the circumstances, 

The point has been called to the attention of this court that 
when the plaintiff executed a chattel mortgage covering the personal 
property subject to insurance and thereby encumbered it, such policy 
became void. This defense was not urged upon the former appeal of this 


case and was not passed upon by this court. Tallarioo v. Union 





Assurance Society, Ltd., Gen. Noe 54,692, but from the record was pre- 
sented for the first time by the defendant upon the retrial of the case, 
The defendant amended hés affidavit of merits, which included this 
defense and which was not objected to by the plaintiff. 

The evidence is without contradiction that the defendant, 
in order to buy the interest of Pandolfi, his former partner in the 
business covered by the policy of the defendant, executed and delivered 
as part payment a chattel mortgage upon the chattels that were insured 
by the policy in controversy, and that the principal of the chattel 
mortgage of $700 was reduced from the date of its execution until 
the time of the fire to $400 or $500. The policy provides that the 
policy shall be void "if the subject of insurance be personal property 
and be or become encumbered by chattel mortgage." Plaintiff is bound 
by the terms of the policy unless the defendant waived this provision, 
or by its conduct was estopped from taking advantage of it. In the 
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gase of Butler v. Security Ing, 9@. 244 Ill. App. 579, the court, 
in passing upon the question that is pertinent in the instant oase 


quoted from the Grikelair case as follows: 


"By the stipulation in the policy, the terms of which are 
plain, direct and unambiguous, the parties hereto agreed 
thet if the insured property, at the time the insurance 

was effected, was encumbered by chattel mortgage, the in- 
deunity should not attach but the policy should be ¥odid. 
This was the eontract of the parties deliberstely made, 

and the only question presented is, whether they sre bound 
by it. They were competent to enter inte the stipulation, 
mo rule of law was contrevened by it, and there is no ground 
ge to us upon whieh to base « Claim of either estoppel 
Or waiver. 

"The law declared by the greater weight of suthority is, 
that where a policy contsina * stipulation such as the one 
in the case at bar, and the prope be, st the time of 
the exeoution of the policy, cove by & mortgege, no recovery 
Gan be had unless it appears that there was ea waiver or 
estoppel by which the company is precluded from relying on 
the contrae@t. lt waa se expressly ruled in Wileox v. 
Continental ins. Yo. 55 H. W. Sep. 189 Wierengo v. American 
Fire Ins, Go. 57 id, 833, Smith v. Golumbie Ins. Oo, 27 Ps. 
St. 253, Pennsylvania Ins. Cow. Gottaman, 46 id. 151, and 
Fitehburg Bank v. 4mazon Ins. Go. 135 Mass. 431, The principle 
upon which these decisions rest wea recognized and applied 
| Agee Gourt in Heaper Qity Ins. Go. v. Brennan, 58 111. 
156, and Hehner v. Palatine Ins, Co. 157 id, 144." 


The plaintiff's eanawer to the defendant's contention is 
that the provision relating to chattel mortgages does not apply te an 
encumbrances thet is less than the whole of the chattels covered by the 
insurance policy, and the plaintiff contends that the words, “the 
subject of insurance be personal property," used in the policy, mean 
the entire property covered by the policy. In other words, the 





policy is divisible. The Supreme ¢ OSurt 1p Jaoos.e Ve National Uni 
Eire Ins, So. 318 Ill. 350, in passing upon 2 somewhat analogous 
ease, said; 


"after a oareful consideration of the cases cited and 
ethers dealing with the subject, we think the rule supported 
by reason and by the great weight of euthority is, that 
where the property is so situsted that the risk on one item 
cannot be affected without affeeting the risk on the other 
items the policy should be regerded as entire and indivisible, 
but where the prove ia so situated that the risk on each 
item is separate and distinet frou the others, so thet what 
affects the risk on one item does not affect the risk on the 
ethers, the policy should be regarded as severable and 
divisible." Quoting « large number of cases, 
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10 
It is apparent from an examination ef the pelicy in question 


that this property is net se situated that the risk on exch item ic 
separate and distinet from the others. Such being the fact, and 
applying the above cited ryle of the Supreme Sourt, the contract is not 
such as Gould be divisible. 

The plaintiff alse contends that the evidence im the record 
discloses that the amount due under the ehattel mortgage is peyable 
upon the instaliment plan. The policy provides thet the purchase 
of property on the instaliment plan with a chattel mortgage thereon 
shall not invelidate the policy of inaurance, tihile it is true that 
there is evidence that payments have been made upon several occasions, 
whieh reduced the principal to (400 er 9500, still there is nothing in 
the record which would indicate that the shattel mortgage itself is 


an insteliment contract. 
The facts are that the interest of the plaintiff's partner 


was purchased, and in payment of this interest in the partnership prop- 
erty, the plaintiff executed the chattel mortgage upon the property 
insured, ‘%e are of the opinion that the admitted exeeution by the 
plaintiff of a chattel mortgage which encumbered the chattels insured 
Violates the provision that the policy shall be void if the persenal 
property insured shall become encumbered by a chattel mortgage and 
precludes, as a matter of law, 2 recovery from the defendant. Therefore 


the judgment is reversed with » finding of fret. 
SUOGMENT REVERSED WITH A FIEDING oF FACT. 


FINDING OF FACT: We find that at the time the policy of insurance 
was issued the property of the plaintiff was encumbered by 2 chattel 
mortgsge which voided the poliey, and that sald chattel mortgage was 
not upon property purchased on the installment plan. 


HALL, Pade AND WILSO#, de Seneur, 
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HABEL, ARMBRUSTER @ LARSEN cOuP at, ~) LAPPEAL PROM 

a Corporation, # j 4 4 , 
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Veo | 
| OF GHICAGO. 
JOSEPH GRAZIANI, et al., : y 
Uy oN c* 4) ¢ 

Appellees. 2 é ved A ethe GOV 9 


Opinion filed Oct. 25, 1933 


MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 

This appeal is from a judgment for the defendant 
entered in the Wunicipal Court ef Chicago on July 27, 1932, in an 
aetion of replevin, in which the court entered a finding, without 
a jury, that the property was in the defendant ond that the defendant 
recover from the plaintiff the possession of the property involved 
and the costs expended, Judgment was entered on this finding. 

On October 21, 1931, the defendants, Enrico Gattone 
‘gnd Joseph Graziani, being indebted to the plaintiff in the sum 
of $6,000, executed a chattel mortgage note, by the terme of which 
they promised to pay the plaintiff the sum of 46,000, in payments 
of $200 a week consecutively succeeding the date of the promissory 
note, until the sum of $6,000 was paid, with interest at 6% per 
annum, payable weekly. To secure the payment of this note, said 
Graziani and Gattone executed a chattel mortgage on all the 
Chattels described therein and located at 919 South Yestern avenue, 
Chisago, Iliinois. The chattel mortguge was acknowledged before 
the clerk of the Municipal Court and recorded in the Recorder's 
Office of Cook Qounty. Thereafter the defendants defaulted in 
making payments, which were due in 1931, end thereupon the chattel 
mortgage was foreclosed. : 

The mortgagors were left in possession after a 
conference between the plaintiff's attorneys and the attorneys for 
the mortgagors. 

The established rule is that it is the duty of the 
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mortgagee, after defeult in payment, to take possession of the 
personal property described in the chattel mortgage within a 
reagonable time as against subsequent purchasers and creditors, in 
order that the chattels shall remain subject to the lien. From 
the evidence, it appears that that is just whet the plaintiff, as 
mortgagee, did in this case, Upon default of the. mortgagors, the 
chattel mortgage was foreclosed, and by such act the plaintiff 
holds both title and possésgion, 

dust what took place in the foreclosure of this 
mortgage is not altogether clear. However, it is not denied by 
the defendants that the chattel mortgage was foreclosed, but rather 
it is admitted that such proceeding took place, according to their 
statement of facts. 

It is aiso the law that upon a default by the 
mortgagor in making the payments provided for in the chattel mort- 
gage, the mortgagee, having iegal title, has the right to take poss- 
ession of the chattels by foreclosure. Usilagen et al_v. American 
196 Ille Apps 102, 

From the record it is apparent that the mortgagee 





did obtain possession by foreclosure, and by an arrangement with 
the mortgagors permitted them to remain in possession. 

One other question merits consideration, 2nd that is, 
aid the Viviano Macaroni Mfg. Co., 2 oreditor or subsequent purchaser, 
by title obtain possession of the chattels, and are its rights 
superior to these of the plaintiff. 

The fact that the mortgsgors were in possession, in 
and of itself is not evidence of fraud, but such possession may be 
explained, such as where title is in the mortgagee and the chattels 
have been reduced to possession on default, the mortgagee as owner 
may ellow the mortgagors te use the chattels for the owner's benefit, 















aaa ot ene tt at tte ve cooashive eh 





NG belaed tom of 24 4z9veEWoH vane ato a 
snianilhaas, Wile shamntanrala:wuetacatans Settee ttt tothe 
sito mumsnet et een ue i athe ab at 

ape th gu pe we satoct Yo tagmetate 

siahealnieiethaiiiamahelth weit ath abner i . 
aieik atiaipiane eh dale dabiaeee saan nie naiaenoi 
“anog ode? of digit vdt aed yoltit dsgel gaived ,sogegtiom oat yepeg 
fpditons Vie te wauslied .etmeoivetot wi sisttade odd Yo mekege 





a Pe 
SANS Soe hen AREAS DTIC on aet” # 







PORT wee Pe, gee eee 


—— 


*: 
ee eee ee ee 


tiv teomegaorta H6 Ys bas qstweeloete? WW actsacescc aistde Bkb 


. od Yau aoiewsanod dove dud ybuett to enaehive tom si tios#t Bo baw 
ss gkettado edt bas eeyagttom edt mt al eitid stody ea down ,beatalqxe 
(hae 98 oomegirom ed ytlusteh oe moLeeesseg oF Reoabos aed. eyed 
_ gttteced attomvo odd tot eietiado of? Say of sxoyegtrom adit weils yaw 





@ aidtle oyagttos inihcieulh on eathennh hemes a j 
oo eieaiiae be merveceney eenenneee Seniesa | 


i Pesgagires.9d? Bei tiveteh oq’ .oee9 widt at bib ,segagenon 4 
Is Wt ne tenn tn at 
je aR ph i pn ace 16: «ial 9 


"te | o8O0L gqGgk efll SCL sgek natives A gomey | 


ciate abides Seinen thdh tantins thai ‘idee gana 


ettotagovecg af aisnex ef sods Sadtinreq srogegttom edt - 


| qth tad? bar .soisarabience atizas noltsowp tedto M9 yun 
| etoendetas taoupoadue tO ZosLboTO 6 4609 «Bik snoxeoah ousivll edt BAD 
ne atdyix ati eve Dag yalettedy e4¢ to molasenseq alatde eittt xd 
| | 5 .» #tt4eatete edd to seodt of telteque — | 
| fa gtttenenveg a2 orew etogeytton edt tad? tou? oT avon 


id 


and this fact may be proved by satisfactory evidence. Funk et al, 
v. Staats, 24 111. 633, 

It ia evident that one Peter Viviane, agent and 
officer of the defendant, Viviano Macaroni Mfg. Co., had knowledge 
of the mortgage conveying the chattels to the plaintiff, and, in 
fact, thet he offered the plaintiff $500 to satisfy the mortgage 
lien. it is not clesr from the record by whet means the defendant 
Viviane Meonroni Mfg. Co. obtained possession of the chattels in 
question. The defendants did not offer any evidenee, and in view 
of the failure to offer evidence to establish the right of the 
defendant to possession, the judgment entered in this case is 
reversed and thé cause remanded for a new trial, 


JUDGUENT REVERSED AND 
CAUSE REMANDED. 


HALL, P.J. AND WILSON, J. CONCUR. 
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LEONARD GC. REID, 
Appellee, 
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GEORGE G. WEST, or. yen as GIRCUIT COURT 
PERFECTION AUTO STATION, and 
MEYER ROTHSCHILD, 


Defendants, COCK COUNTY. 


” AUEYEa SOTHBQUILD, Be Ae 0 9 


Appellant. 

Opinion filed Oct. 25, 1933 

MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE GouRT, 

This is an appeal from a judgment of the Circuit 
Court of Cook County, entered upon the verdict of a jury in an 
action of trespass on the case, wherein Leonard 0. Reid was the 
Plaintiff and George G. “est, doing business as Perfection Auto 
Station, and Seyer Rothschild were the defendants. The jury found 
the defendant George G. West not guilty, and the co-defendant Meyer 
Rothschild guilty, and assessed the smowunt of damages at £2400. Upon 
this verdict, judgment was entered, from which judgment Meyer 
Rothschild appeals, 

The case was tried upon the first amended declaration 
filed by the plaintiff, in whioh the defendants joined issues, The 
plaintiff in his declaration slleges that both defendants coumitted 
independent acts of negligence, and that such acts combined caused 
the damages sustained by the plaintiff, 

The plaintiff further slleges that he was the owner 
of » certain automobile stored in the public garage operated by “est, 
one of the defendants; that while the agent of the plaintiff was 
having the tank of his automobile filled with gas by the agent of 
the defendant West, the attendant carelessly and negligently allowed 
the tank to be filled to overflowing, and that a quantity of gasoline . 
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was spilled upon the floor; that the defendant Aothschild negligently 
tessed a lighted match into the gasoline upon the floor and as a 
result of the combination of these separate acts of negligence, an 
explosion and fire occurred. 

It appears that after the jury returned a verdict of 
guilty as to Rothschild and not guilty as to West, the plaintiff, by 
leave of court, filed a second amended declaration. This second 
emended declaration alleges in effect that certain gas vapors were 
around the rear of the plaintiff's automobile and that defendant 
West was negligent in failing to prevent the alleged throwing of 
the lighted metch by the defendant Rothschild, 

A general demurrer wes filed to the second amended 
deolaration, which was overruled by the court, and the court further 
ordered that the pleas of the defendants heretofore filed stand as 
pleas to the second amended declaration. 

The facts disclosed by the testimony of witnesses are 
to the effect that on the morning of November 24, 1930, «= fire 
occurred and damaged the plaintiff's automobile; that the fire 
took place in the garage where this car wes stored, and that plain- 
tiff's chauffeur, one Armstrong, called for the car and drove it to 
ene of the gas pumps located in the garage for a supply ef gasoline. 

There is evidence that Armstrong shut off the engine; 
that one Roe, who was employed in the garage, proceeded to fiil the 
tank of piaintiff's car, and while the tank was being filled with 
gasoline, the defendant Rothschild came into the garage and stopped 
epposite the fron’ door of plaintiff's car to talk to Armstrong, who 
was sitting in the car; that the defendant Yest, the garage owner, 
camécfrom his office and walked to a car standing about 35 feet from 
and facing the rear of plaintiff's car; that while the attendant Roe 
was filling the tank of the ear, the telephone bell rang, and when 
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Roe turned to answer it a few feet away, he left the nozzle of the 
hose in the tank of plaintiff's car; thet just as Roe turned to 
anewer the telephone call he noticed that the rear of plaintiff's 
car was in flames. There is evidence that just before the fire, 
defendant Rothschild, after léghting » cigar, threw the burning 
match to the rear of plaintiff's car and immediately an explosion 
followed. This evidence is denied by the defendant Rothschild. 

The contention is made by Rothschild that where 
several acts are averred conjunctively and pleaded as interdependent 
or concurring causes of the injury, 11 of the several acts mst be 
proved, end proof of a single act is not sufficient to sustain a 
verdict; thet the verdict of not guilty as to the defendant West 
and of guilty as to defendant Nothsehild is absolutely irreconcil- 
able with plaintiff's theory of the necident as alleged in his 
declarstion. 

The amended declaration filed after the verdict, 
averred, among other allegations, that the tenk of plaintiff's car 
was then and there being filled with gasoline, and that certain 
gas vapors were around the rear of the automobile; that Rothschild 
negligently threw a lighted match to the rear of the plaintiff's 
car, end that West was negligent in not preventing the throwing of 
the burning match by Hothschild, fhere is evidence in the record 
to support this sliegation, and under Sec. 39 of Chap. 110 of 
the Practice Act, and Sec, 1 of Chap. 7, entitied, "Amendments and 
deofails," Cehill's Revised lllinoig Statutes, it is permissible 
to allow amendments at any time before judgment which may ensble 
the plaintiff to sustain his action. Such being the general rule, 
the question arises, did the court exercise proper discretion in 


permitting the filing of the amended declaration by the plaintiff 
after the verdict of the jury. it has been held that the statutes 
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permitting amendments are very liberal, and thet amendments are 

to be allowed upon terms that are just and reasonable, the purpose 
being that cases should be decided on their merits. First Nat. 

Bank of Hayward, Wis. v. Gerry, @t al., 195 Ill. App. 513. Section 

39 of Chap. 110 of the Practice Act provides in part as follows: 
“at any time before final judgment in a civil suit, samend- 
Seige Tt Srusiae' may coshi Soa vastesife’pe costsle Gao” 
action for the claim for which it was intended to be brought, 
or the defendant to make a legal defense," 

Section 1. of Uhap. 7, Cahill's Ill, Rev. Statutes, provides: 
"That the court in which an action is pending shall have 
power to permit amendments * * * for the furtherance of 
Sefer juiguens veaterea thereia,? tS 

These statutory crovidions would indioste that neither 
of the parties to an action shall be depréved of a substantial right, 
through defects or omissions in plesding, if the party sets within 
a reasonable time to amend his pleadings. In permitting the filing 
of amended pleadings the court should always be considerate of the 
rights of the respective parties to the litigetion. In view of 
these statutory provisions the courts in a number of decisions have 
sustained the trial court in granting leave to file amendments to 
declarations after a verdict. Chienge in Lili, I : 
Henderson, 126 Ill. App. 530; Qity of “hicago v. Shreffler, 175 Ill. 
App. 547; Postal Telegraph Cable Go, v. Likes, 124 111. App. 459; 
Blsyney v. Cotton, 189 Ill. App. 205; Milwaukee Ins, Co. v. Schellman, 
188 Ill. 213; Franke v. Handy, 215 111. 216, 

The amended declaration in this case did not allege 
any fact that surprised the defendant Nethsohild. fhe facts in 
evidence would indicate a negligent act by Rothsehild in throwing the 
burning match on the floor after lighting a cigar near where the 
automobile of the plaintiff was being filled with gasoline from a 
pump located in the garage. 4+ is true that Kothschild denied this. 
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The facts, however, are for the jury, and they passed upon them and 
determined the issues upon this question, It does not seem to this 
court that the defendant was prejudiced. The declaration was filed 
in order to enable the plaintiff to recover on the action intended. 
The amended declaration did not estate a new oause of action; its 
purpose was to make the declaration conform to the proof. 

It has been suggested by the plaintiff that Rothschild, 
by evidence offered on his behalf, brought into the case the fact 
that gasoline flowing into a tank through a hose and nozzle so 
disturbed the gasoline as to cause gasoline vapors te escape through 
the intake into the surrounding atmosphere in such quantities as 
to Cause an explosion if ignited, and that the question was then 
presented to the jury. This veing the record, the defendant was 
not prejudiced or surprised by the filing of the amended deolaration 
after the verdict. 

Upon the question of proximate onuse the facts seem 
to establish that if the flow of the gasoline into the tank or upon 
the floor created the condition that made the subsequent explosion 
possible and the act of Rothschild in throwing the flaming match - 
an independent act not to be anticipated - was the promimate cause 
ef the injury, and the amendment of the declaration made the verdict 
responsive, then the filing of the amended deslaretion allowed by 
the trial court was not error. 

We have examined the evidence in this case and are 
of the opinion that the verdict of the jury is amply supported by 
the facts and fuliy justified by the evidence, 

Complaint is made by defendant Rothschild thet the 
court in denying the right of counsel for the plaintiff te take the 
witness stand for the purpose of impeachment was in error, Our 
attention has been called to the record by the plaintiff, who 
points out that the defendant's attorney did not offer to take the 
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stand, and that no offer to prove any fact was made by the 
defendant. The offer to prove certain facts not having been made, 
the court will not be able to consider whether such facts were 
materiel and perticent to the questions involved, 

The remaining point to be considered by thie court 
is the question of newly discovered evidence, 

It appears from the affidavits of Meyer Rothschild 
and Helen Lowite thet Edgar Armstrong, a witnese for the plaintiff, 
confessed that when testifying upon the triel he committed perjury. 
He intimated that he received no materiel gain for such testimony 
and thet upon sufficient inducement he would meke smends, From 
the affidavits it does not appear to just what facts Armstrong 
would testify if a new trial was granted, and the trial court 
therefore properly refused to grant o new trial upon the ground of 
this alleged newly discovered evidence, 

This court has exemined the affidavits, and no fects 
are stated from which it can be determined wherein the witness 
failed to testify truthfully. 

there being no error which would justify a new 
trial, the judgment is affirmed, 

JUDGMENT APFIRMED. 


HALL, Ped. AND WILSON, J. CONCUR, 
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WR. JUSTICE HEBEL DELIVERED THE OPINION GY THE COURT. 

Thies is an appeal by the defendant Clifford 6. Stark 
from a $600 judguent entered by the court upon a verdict of the 
jury in favor of the plaintiff and ageinst the defendant in an 
action for damages based upon the alleged negligence of the defendant, 

This accident oocurred on the 26th day of January, 
1931, about the hour of seven o'clock A. li, The vlaintiff was 
employed as 2 foreman; had been at work during the night of October 
26, 1931, and at the time of the accident was on his way home, 
driving a Ford Automobile Sedan, secompanied by Gilbert Meinwaring,. 

_ The plaintiff was driving north on Rhodes Avenue, 

and as he neared the intersection of 65th Street and Rhodes Avenue, 
traveling about 20 miles «sn hour, he slowed down as he neared the 
intersection, lcoked east and west and when about eight or ten 
feet south of 65th Street he saw a Stutz roadster approaching «bout 
30 feet west of Rhodes Avenue at a speed of about 28 miles an hour, 
and it was at this intersection that the cars coliided and the 
plaintiff was injured, | 

The front of the Ford car driven by the plaintiff 
was damaged, The Stuts car wae owned by Hobert Hallomen, who was 
one of the defendants, and the car was driven for him by one David 
Leneer. This oar was kept by Halioman at the American Giants 
Garage, of which defendant Stark was the owner. ieneer was employed 
in the garage by Stark as 4 night washer to clean cars stored by 
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patrens of the garage. His houwre of service were from 6 p.m to 
6 Re Me 

There is evidence in the record that Helloman made 
arrangesents with one Meredith, manager and superintendent of 
defendant Stark's garage, to have Hallomen's car delivered to his 
home every morning between 7330 and 8 o'clock by an employee of 
this garege; that the Stutz car on the day of the accident was 
being delivered to the home of Halloman by Leneer, one ef the 
employees of defendant Stark. 

Complaint is made by the defendant that the following 
instruction is erroneous: 

"fhe court instruots the jury that by right of way is 
meant that if two vehicles are approaching the same inter- 
section at right angles, and if each vehicle continued 
at the same rate of speed and would meet at the inter- 
section, then it is the duty of the driver of the vehicie 
approaching from the left of the other vehicle to slacken 
his speed and to allow the cther vehicle to pass. Aad if 
if you further believe that at the siace in question the 
driver of the plaintiff's automobile had the rignt of way, 
and that the defendant did not slacken his speed, and 
that the failure of the defendant to slacken bis speed 
contributed to the accident, then you are te find the 
defendant guilty." 
and the defendant contends that the instruction did not contain 
the necessary element of law thet the plaintiff at the time of the 
accident waa in the exercise of due care and caution for his own 
safety, so as to eliminate the question of the plaintiff's contrib- 
utory negligence, if any. 

Where an instruction is subject to criticism because 
of its omission to inform the jury as to the law governing the 
question under consideration by the jury, end there are other 
instructions given on behalf of the same party which supply such 
deficiency so that the jury is not misled as to the law, the rule 
is that the objection to the first instruction is obviated and 


cured. This rule does net apply in a personal injury case if an 


ae 
a Pia i 
te a. on ae 
+ oie 


ot cnsq B mort ew Sélvree' to oxwod atk .egerey Ott To 


oben anmollali tact browe: edt al sonsbive ei eredT ~~ 
(20 Japbmednirogse bax TeRasN Mt LhoTeH ono Atte abmeniegutet 
tH ot boxortish 80 aammdifa wvad oF wonetaa s!atete 
“ge seyolane ax Wi Xeolote 8 bus OFT averdod yatoton YeOve ued 
aw tuebioes sdf Yo yah gut mo x20 xtuts adt tad? jogenny Ohh 
ott Yo tno tienes WS maRoLLat Yo sand tt of berore iad gated 

_ ., eittet® tanbasted te seeye 
“gatwoliot silt tad tnabatep ad? we gban at sadn iawed aa 
4  saugeaoere at aottous 
fdgiz ys tadt yavt ont etowrtent txu00 edT* 


croagl oe ee oa Owt Bf ted? team pie | 
7 , ti mad? nod eS: 











 gtatnoe toa bib mottowetent one seas eanetaeo tashusteb od? bas 
edd to omit ont te YWitstaly ot fad wsi Yo suqmale cissesnem at 
_ fwo etd tot moltues bas ox99 Sub Yo enintaxe sd? Bi ace snobiogg 
~dirtn00 at itntete edt to aoitooyp ad? ofamingle ot as os ,ytetse 
ayte Tt .sameqt fyon erode 

euamoes mololtiro ot sootdue al soltvowrteni ts» steady ia 
edt gatarevoy wei edt of sa yrul, edt mtotal of aoleetme ati te 

_ aette sxe stedd das oTvt ed? yt coivetebiasoo sebau not tpeup. 
Houm yiqquue dotiw yiteq omee ent Yo Tinded a seviy acoitomrtenk 
eiut edt eral adi of 99 Dotete ton of vat dt todd os youotesreb 
bao betsivde ai sottouttent jexlt edt of moisoetdo edt tart et 

sf ‘ma UE once yrutad Zanoereg o 2 ying 40H 2000 ster ttt show 





3 

instruction, amounting to a direction to the jury to find for the 
plaintiff if they believe the facts stated therein have been proved, 
omits the essential element of the plaintiff's care. Swieres ve 
iilinois Steel Oo., 231 lll. 456; Belskis v. Dering Goal Go, 146 
Till. App. 124, 

The instruction objected te by the defendant in this 
ease is erroneous in one of the important essentials of las, 
namely, that in instructing the jury to find thé defendant guilty 
of the negligence charged in the declaration, the instruction fails 
te advise the jury that at the time and place of the accident it 
was necessary that the plaintiff be in the exercise of ordinary care 
and caution for his own safety. The jury no doubt was misled by 
this instruction from the fact that the court instructed the jury 
that if the plaintiff hed the right-ofewsy and the defendant failed 
to siscken the speed of his car, he contributed to the secident and 
was guilty of the negligence charged, irrespective of the contribu- 
tory negligence of the plaintiff, and that he, the defendant, wouid 
still be guilty. The omission from the instruction that the pisin- 
tiff must be in the exercise of ordinary care and caution for his 
own safety at the time of thé accident is reversible error. 

Other objections were made, and no doubt the court 
will give careful consideration to the contentions of the party 
objecting, but we do not deem it necess:ry to pass upen such 
objections at this time, 

For the reasons stzted the judgment is reversed snd 
the cause remanded for a new trials 

REVERSED AND REMANDED, 


HALL, Pe J. AND 
WILEOR, Je CORCUR, 
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OHARLES R, HAMSLEY, a 
APPEAL FROW — ‘ 
4ppellee, ; ‘ 
v CIRCUIT COURT i 
GHARLES 0, STANNARD and 
ORA STAMNARD, . Sock COUNTY, 
Appeliant. ra Ps I my ly 6] 0- 


Opinion filed Oct. 325, 1933 

UR. JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 

This is an action in ascumpsit instituted by the plaintiff 
against the defendants for the recovery of a commission for the 
sale of real estate. The declaration was filed on Getober 15, 1926, 
and eonsists of the common counts. fhe defendants filed a plea of 
the general issue, and on motion of the defendants it was ordered 
that the plaintiff file, and he did file, = bill of particulars. 

_ fhe cause was submitted te a jury, ead a verdict was rendered finding 
the issues for the plaintiff and assessing the plaintiff's damages 
at $7,364.79, uoen which s judgment wee entered by the court for 
this amount, end from which the defendants sopeal to this court. 

The evidence introduced uoom the iseues is, substantially, 
that the plaintiff was a duly licensed reel estate broker in the 
years 1924 and 1935; that he called «t the home of the defendants, 
visited the real estate in question and talked with the defendsnts, 
who consented to the listing by him of the property that was for 
sale, and that thereafter the plaintiff talked te various represente- 
tives of the Public Service Compeny of Northern Illinois, and that 
he talked to Harry lL. Judd, the manager of the Ock Park Srenoh of 
this Company, end to Norman J, Richerds, in charge of the Construe- 
tion and Engineering Department, slse to F. &. Williams, successor 
to tir, Richards; that the plaintiff was informed that arrangements 
hed been made to eppoint 2 committee te recommend a site for purchase 
by the Public Service Company of Northern Illineis; that the plaintiff 
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negotiated with the wenbers <f the committee for the purchase of the 
property by the Company. 

On June 5, 1924, the plaintiff mailed a letter to the 
defendant Mra. Ora Stannard, advising her thet the plaintiff had 
subaitted the farm, and that theresfter, he talked to Mrs. Stannard, 
and on March 20, 1925, the plaintiff wrote and mailed o letter to 
Mrs. Stannard, addressed to Miemi, Florids, advising her that he was 
looking for a site for the Public Service Company of Northern 
Illinois, and that he hed taken Mr. icharde and Mr. Williems to 
see the piace, On or about April 18, 1925, the plaintiff telked with 
Mr. Judd ond wr, “illisms and was informed that they were on a 
Committee to recommend a site te their company; that Judd offered 
$75,000 for the land in question, which swm was refused, and later, 
he stated thet he wee authorized to offer $90,000. The sontract 
was drawn and submitted to Mrs, Stannard on April 21, 1925, and 
‘Mra. Utannard refused to sell at thet price, but suggested that she 
would teke ©2500 an acre, There is evidence offered by the slsintiff 
thet Mrs. Stannard would consider an offer of $100,000 for the 
 *property; that plaintiff telked with ir. Judd, and thet he, Judd, 
atated that his Company would not pay 160,000 for the property. 

The evidence tends to show that the contract was entered 
into for the purchase of the faym in the name of the Stenderd trust 
& Sevings Bank, as trustes. The contract was dated May 23, 1925, and 
signed by the defendants, end thereafter the property was conveyed 
by the defendants to the Standard Trust & Gevings Senk, ae trustee, 
and by the trustee conveyed to Yalde F. Tebey, and by him to the 
Publie Service Company of Northern Iliinois. The contract price 
received by the defendants was (147,295.80, and the defendants denied 
any knowledge of the fact that the Public fervice Company of Northern 
Illinois was the mirehaser of the lend, 
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After the plaintiff submitted the property to this Company, 
nie negotiations for a poseible ssle extended frow June, 1824 until 
the latter part of May, 1975; and he had aumerous interviews with 
the representatives of thie Compiny snd «ith the defendants. 

It alee appears from the «vidence that Mre, ‘“tennard upon 
learning thet the Company wee convidering the purehuse of the prop- 
erty, called on Mr. Judd of thie Company, end therealter met his 
several times; that Judd obtained the serviees of F, Ae A111 & Com 
peny to appreise the property for the Ppblic Service Company of 
Northern Illinois, s¢vieing S111, however, that the Com=ny would 
probably take « part of the land, end then Hill actively negotiated 
with the defendante for the purechare ef the property by Hill and Judd 
for subdivision purposes and with the intention of selling « part of 
the land so sequired to the Company represented by Judd, 4 price of 
$2700 an wore wae obteined by #111 fros Ure. “tannerd before a 


contract sae entered into for the purchace of the property. It appears, 
however, that one &. L. *alker, who represented 4111 & Company, wae 


told by Britton I. Budd, the president ef the Public Service Company 
of Worthern lliinois, that the Company sould purchase the entire tract, 
The question is, did the trici court err in denying the defen- 
dente! gotion for a new trial and in entering judgment upon the ver- 
dict, for the rexson thot the judement wae contrary te the eanifest 
weight of the evidence. It is not disputed that plaintiff wae employed 
to gell the defendante' property, and ther: is evidences that the plain- 
tiff offered the defendants’ real estate to the Public Service Company 
of Northern Illinois and that oe a result of his efforte, « orice cof 
$90,600 wee offered by the Company, which, sowever, wae refused by the 
defendonts. The videnoe alse tende te eetablish the fact that €2500 an 
nere would be acceptable to the defendante,end an offer of 7100,000 for 
the entire tract would be considered by them. Tee defendants knew that 
the plaintiff was negotiating with an sgent of thie eoasany os the 
Gefendsante! representative, and the facts sre that thereafter 
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4 
Mra. Staennerd talked with Mr. Judd, who was representing the Gompany. 

There ia this unusual fact in the case, the contract, 
deeds and other necessary papers indieate thet the land wae purchased 
in the name of = third party who had no legal or fineaneial interest 
in the purchese of the real estate, 

All the facts vere for the jury, together with the evidence 
that the defendants denied having ony knowledge of the purchase of 
the land by the Public Servioe Company of Northern Illinois, and that 
the only knowledge they had of the name of the purchaser wes that 
evidenced by the contracts and déeds, and the jury no doubt tobk 
into consideration the concesiment from the plaintiff ef thie sale, 
both by Judd, who was representing the Company, and the defendants 
in the present action, until after the sale had been consummated, 

From the evidence and under the oireuwstences it is for 
- the jury to determine from the facts whether the plaintiff wae the 
efficient procuring cause of the saleof the defendonts' lend to the 
Public Serviee Company of Northern Iliimeis. Having exsmined the 
evidence before ua, we sre satiafied thet it fully justifies the 
verdiot of the jury. Voellinger v. Kohl, 261 111. App. 271; Hright 
ve Hoclintook, 136 111. App. 436; Milgon v. Magon, 158 111. 304, 

The defendants alse contend that counsel for the pleaintifr 
improperly interjected hia own personal opinion in the argument when 
he stated to the jury: 

"I know Mr, Charles is too shrewd 2 lawyer, I have known 

him many years, and I believe irs. Itannard is protected 

in the matter of his commission by F. 4. Hili & Gompeany, 

and that F; Ar MAL1 & Company, will refund thet moneyet 
While the defendanta objected to the remarks, the record does not 
show thet s ruling was mode by the court. The defendants, over the 
ebjeotion of the plaintiff, eff-red in evidenee an exhibit which 
indicated payment of the commissions by the defendants te F. A. 
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5 
M411 & Company for the sale of this land. fhe evident purpose was 


to whow that the defendants paid a commisaion for the ssle. This, 
of Course, did not deprive the plaintiff of his right te maintain an 
action for the work which produced » purchaser and which was the 
procuring ceuse ofithe sale. fhe argument of plaintiff's counsel; 
while not approved, was not such as to be reversible error, nor 
such as would justify thie court in ordering «a retrial. The 
juigment for the plaintiff is «ffirmed. 

JUVGRENT APYIAUED, 


HALL, P.d. AND 8ILGOR, J, CONOUR, 
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Qk, JUSTICR HEBEL DELIVERED THE OPINION OF THE COURT. 
This is an appeal from a judgment ageinst the slaintif? 
in an action in trever to recover from the defendant the value of 
1,000 shares of the common stock of the Daniel Boone “oolen Mil1,Ino, 
The substance of the evidence is thet the plaintiff was an 
officer and active in the operation of the General Fiber Ge., and 
that the defendant wae = co-partner in the business known as the 
Resenberg Iron & Betzl Oo; thet on July 21, 1924, the pleintiff, 
at the request of the defendant, loaned to him 1,000 shares of the 
stock of the Daniel Boone Woolen Millis, Ine. owned by the plaintiff, 
and upon his order the plaintiff's broker delivered 1,990 shares of 
this stock te the defendant, fer which the defendant executed two 
written receipts, which were delivered te the plaintiff and his 
broker upon the delivery of the stock in question. 
There is evidence offered by the plaintiff that the shares 


of stock were loaned to the defendant and were to be returned to 
Thia steok was used te 


the plaintiff within « period of ten days, 
Begand was 


protect the defendant's wargin aecount with his broker. 
made upon the defendant for the return of thia stook te the plaintiff, 


and finally, on October 9, 1924, the plaintiff made « written demand 


upon the defendant for the return of this stock. 
The defendant admits the receipt of the steek, as well as 


the eritten demand, and that the stock in question was not returned 
to the plaintiff, 
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It was stipulated of record that the market value of this 
stock at the time of the delivery on July 31, 1924, and at the time 
of the written demand, wes $11.00 per share. fhe defendant denied 
that he said to the plaintiff, "If 1 cannot return the stock within 
& week I will return it within ten days." 

At the gonelusion of the hearing, the jury retumed this 
verdict: "We, the jury,find the defendent not guilty of wrengful 
conversion, but find he owes fer stock loaned.* The court upon 
this verdict entered the judgment appealed frou, 

The isgue in this case is: bid the defendant wrongfully 
gonvert to his own use the 1,090 shares of the comnon stock of the 
Deniel Boone Yoolen Milis, Inc, loaned te him by the plaintiff te 
be returned in ten doys, or was the stock delivered to the defendant 
by the plaintiff te be used by him to margin his aceount with the 
atock broker? 

This, of course, wae a question of fact to be passed upon 
by the jury, end we would not be disposed to disturb the verdict 
unless the court erred to the extent that the ruling by the court 
during the trial was of such character se to be reversible. The 
error therefore aust be auch that a duty or burden wee imposed upon 
one of the parties, or the denial of « right whether by the 2dmission 
of evidence or the giving of instructions that would violate a rule 
of law. 

The trial court permitted the case to be considered by the 
jury upon the facts, and it is not our province to determine, az a 
matter of lew, that from the evidence the steok wae net converted by 
the defendant. Upon the question of facts to be considered by the 
jury, it is important thet the jury be properly instructed by the 
court. It is contended by the plaintiff thet the civen inatruction 
offered by the defendant is erroneous. This instruction is ee follows: 
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"The Court instructs the jury that the burden of proof 
in this Gese is woon the plaintiff, and this rule ag te 
the burden of proof is binding in law and wust govern the 
jury in deciding this case. The jury have no right to 

egord this rule, or adopt any other rule in lieu 
thereof, but in weighing the evidence and coming to « 
verdict they should esrefully epoly and follow said rule 
and if by that rule the pleintiff has failed to esteblis 
his case, a6 set forth in the declaration againet the 
defendant, it is the duty of the jury to find the 
defendant not guilty." 


The Gomplaint is thet the eourt instructed the jury that if "The 
plaintiff has failed to establish his osse as set forth in the 
declaration against the defendant* the jury is required to find 

the defendant not guilty, and in suppert of this contention the o-se 
of Hurzon v. Sohmitz, 262 Lil. App. 337, is sited, which does sustein 
the position of the piaintiff, and the court in its orinion said: 


"The instruction ia erroneous for another reason. It informed 
the jury that the plaintiff in order to recover must establish 
eertain facts. In a civil case a pisintiff is entitled to 
recover if the evidence crestes probabilities in his favor, - that 
is, that the weight of the evidence inclines te his side, 
Srabbree v. Reed, 50 Ill. 206. A plaintiff is not recudwed to 
establish any elements essential to a recovery. wNeNasters v. 
Grand Trunk « SO 156 Lil. ALBe 648. The word ‘establish! 
ordinarily means te settle finally, to fix unalterably, It 

is not necessary in 2 civil setion that any feet should be 
eatablished - that is, settled certainly, or fixed pernanently- 
which may heve been uncertsin, doubtful or disputed before. 

* * *The instruction placed « higher burden upon epoelisant 
than the law required. It was very much like telling the jury 
that appellant was required to prove the facts stated to the 
setisfaction of the jury or beyond « reasonable doubt. In- 
structions requiring « plaintiff to prove his ease by a 

@lear prepondersnce of the evidence, to produce evidence to 
satisfy the jury, or to prove certain facts to the uatisfection 
of the jury, have been frequently condemned," 


There is another reason why the instruction is erroneous, 
not slone that the plaintiff is required to esteblish his case, but 
sleo that he is required to establish his ease ag set forth in the 
deglaration. Instructions of like import have been condemned shere 
there is no instruction by the ecurt informing the jury of the 
allegations contained in the de¢laration. Under this instruction 
the jury was to determine vhat was slleged in the deceleration and wes 
not informed by the court what the issues are in the present case. 
Therefore, the instruction igs wucertain and it leaves the jury to 
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4 
speculate upon the silegations of the decleration. The court in the 


ease of Layghlin v. Hopkinson, 292 Ill. #0, pertinently makes this 
objection to the instruction which is applicable in the instant 


ease and says: 


*It is urged that the court erred in giving to the jury 
plaintiff's esoond and sixth instruction, in whieh the 
were told, in aubstence, that if the defendant made 
e@ representations slleged fn the declarstion * * * then 
the verdict should be for the plaintiff, The objection 
is thet the jury were ieft to determine, first, what repre- 
gentationa were alleged in the declaration; ond, secend, 
what representations so alleged were material, fhe in= 
structions are subject to the oritioism made, ‘het were 
the material cllegations of the declaration wan a question 
of law, and it was error to submit thet question to the 
- The preper sethod is for the court to inform the 
jury by the instructions, in « clear snd soneise seanner as 
9 what uaterial facts must be found to eutherize a 
recovery. there the jury ere not only referred to the 
deslaration to determine the igaues, but are instructed 
to find a verdict for the plaintiff if the axterial alle~- 
gestions of the declerstion are proved, they are to decide, 
ag a matter of law, what are the eaterial allegations, and 
might conclude that some allegetion essential and material 
in law, was not axterial or necessery te be vroved te 
justify a recovery.” 


The plaintiff also complains thet the court erred in 
refusing an instruction offered by the plaintiff, «hich instruction was 
to the effect that if they believed the facts set up in the instruc- 
tions they should find the defendant guilty. ¢ heave exemined the 
offered instruction and ere of the opinion that the inetruction 
assumés facts which should be determined by the jury, end in our opin- 
ion the trial court properly refused the offered inetruction, 

There are other objections to the given, 2a well as te the 
refused instructions, and some of the errers complained of covld have 


been cured by the plaintiff offering proper inatructions upon hie 
theory of the ease, 

In our opinion it is necessary that the case be retried, and 
it is not for this court to express an opinion upon the facts, except 
so far as it is necessary to pass upon the objections made by the 
parties, 

The judgment is reversed end the ceuss reaanded for = new 
trial, AEVERGED AND REMANDED. 


HALL, P.J. ANp WILSON, J. CONCuA, 
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LILLIAN BEAR, are rien a 
COUNTY COURT . #£ 
Ve if 
GODFREY COHN and WILLIAN 0. COOK COUNTY. 
MEYERING, Sheriff, oe a f 
Appellee. fob & Lethe U it ) 


Opinion filed Oct. 25, 1933 


WR. JUSTICE HEBEL DELIVENED THE GFINION OF THE CovRT. 

This is an sction upon the olaim to the right of property 
brought by Lillian Sear, the petitioner, egainst the *heriff of 
Gook Gounty and Godfrey Cohn, defendants, to determine the title to 
an nutomobile. The onse was tried befofe the court and « jury, and 
at the conclusion of the hearing the jury found the right of property 
in the defendants, and judgment eas entered upon the verdict. From 
thie judguent the petitioner appeals. 

From the evidence it appears that on Merch 26, 1931, 
Godfrey Sohn recovered « judgzent for $5,118.75 in the Superior Court 
ef Sook County against one Aivin L. Hear} thet Lillian Sear, the 
petitioner, is the wife of Alvin Heer, the judgment debtarp thet on 
October &, 1931, an execution was issued out of the Superior Court 
on the judgment against Alvin tear and delivered to the Sheriff of 
Geck County; thet at that time the automobile in question wes the 
preperty of Alvin Sear, and was not delivered to the sheriff te apoly 
in part upon the judgment. 

On December 8, 1931, the sheriff sold certsin real estate, 
the title to which wes in Alvin fear, and the proceeds of seid sale, 
amounting to $3,421.65 were applied on the judgment, lesving « 
balance of (1,697.10 still due on the judguent, The time within 
whioh the execution could be levied expired on January 6, 1932, 
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From the evidence it «ppeare that on Janunry 5, 1932, 
Alvin Bear geve his wife, the cetitioner, $2,000 in onash; that on 
January 15, 1932, the petitioner pumported to purchase the automobile 
from her husband for $1,500, snd the purchase was evidenced by a 
bill of sale, duly seknowledged before the Clerk of the Municipal 
Court of Chicago, and theresfter recorded, and thet the petitioner 
procured and paid for the city and the at»te license for the aute- 
mobile; that on Mareh 15, 1932, this automobile was levied upon by 
the sheriff of Cook County by virtue of an alias execution issued 
upon the judguent hereinabove referred to; that the car was a 
Packerd Seven Passenger Jeden purchased by Mr. Sear in December, 1930, 
and stored in the Flamingo Garage, when it was seized by the sheriff 
upon the execution. 

The only witness was the petitioner herself, Lillien 
Bear who testified to establish the facts alleged in her petition, 
end from her testimony it appears that the claimant was a sthool 
teacher, and after her marriage to Alvin Bear she continued to teach; 
that she is now living with her husband at the CGhiesge Seach Hotel; 
that she is the owner of securities; that she paid various sums for 
hotel expenses; and that at five different times sinee her merriage 
she had received from her husband $3,175, including the $2,000 
réceived on January 5, 1932. 

It also appears from the teetimony of the petitioner 
that she used the 92,00) reeeived from her husband on January 5, 
1932, to pay $500 to the Chionge Beach Hotel, and to make a loan to 
her husband of #500; that on January 5, 1932, she paid £1,000 to her 
husbend on account of the purchase of the automobile, «nd canoeiled 
the loan of $500 to him 

From her evidence it appesre that the cleimant did not 
pay any of the expenses for the upkeep of this car, and the car was 
used largely by her and her husband; and that no change was made 
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3 
in the use of the car after the purchase by the claimant. 

The evidence in the record is somewhat strange as to the 
peyment of the $2,000 by Alvin Seer to his wife, the cleiment, and 
the use made of this money. First, it appesrs that f£00 was paid te 
the hotel; secondly, that a loan of #500 was made immediately to 
Alvin Bear by his wife, which is not properlycexplained, and finally, 
that the automobile in question was purchased ten drys after the 
receipt of the money, and the claimant paid her husband the belance 
of $1,000, and cancelled the $500 loan, #1500 being the purchase 
price of the automobile. fhe good fnith of this transaction was for 
the jury to determine from the evidence and the circumstenees appear- 
ing in the case. 

Another fact to be considered by the jury is thet the 
execution was based upon a judgment entered in the Superior Sourt of 
Gook Gounty against Alvin Sear, of which the claimant had knowledge 
at the time of the transaction. 

The Supreme Court in the case of Giark v. Hsrper, 215 
Ill. 34, pertinently made this comment upon « transection made for 
the purpose of defeating claims of creditors: 

*Im Besoh v. Hillier, 160 Ill. 162, we held that, where the 
good faith of a sale of property is attacked, it is always 
Competent to prove that the vendor was embsrrassed or in- 
solvent. Where a grantor makes « conveyance for the pur- 
pose of defeating the claims of his creditors, and the grentee, 
even though some consideration passed between the grantor 
and the ee, knowingly assists in effectuating the fraud- 
ulent intent, or even had notice of such fraudulent intent, 
such will be regarded as a participator in the fraud. 
‘The law never allows one man to assist in cheating enother.* 
Beidler y. Orane, 125 lil. 92; Bear v. Bear, 145 id. 21). 
While the relationship, which existed between Wallace and the 
appellant, is not in itself proof of fraud, yet it is a 
clroumstance to excite suspicion; and where a conveyance is 
made by an inselveng debtor, if a near relationship exists 
between the grantor and grantee, more vigilant and jecious 
serutiny will be exeited, and clearer and more convincing 
proof will be required than when the transaction is between 
strangers. (Wightman v. Hart, 37 Ill. 123; Hobinson Senk v. 


Miller, 153 id. 244; Mortin v. Ounesn, 156 id. 274; Lebmen v. 
Greenhut, 88 Ala. 4 ).* 
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A Geese wiil not be reversed by the AppeliateCourt where 
there is evidence in the record sustaining the verdict of the jury. 

In order that a judgment may be questioned by thie court, it is necess- 
avy thet the verdict and judgment therein be against the manifest 
weight of the evidence. Ke have examined the evidence in this case 
and are of the opinion that it fully sustains the judgment based upon 
the verdict of the jury. Bis 

The petitioner makes complaint thet the court erred in 
admitting incompetent evidenes offered by the defendants. The evidence 
complained of is that a witness was sllowed to testify that Mr. Bear 
Changed the name of the acouunt at the garage where the cer was stored 
from hie name to thet of H. H. Comstock. However, upon examinction, 
it does not appear that objection was made by the petitioner at the 
time the evidence was offered, in compliance with the rule thet an 
objection cannot be made and considered by this court for the first 
time, 

It is alse contended that evidence of the valve of the 
automobile wae admitted by the gourt. The objection is, thet the 
witness testified as to the value from a certain book not offered in 
evidence, and that he did not testify from his personal knowledge as 
to the condition of the car, There is evidence in the record, however, 
by = witness as to the condition of the gar, although it aay be that 
the evidence as to value wes not altegether material, but from the 
facts as they appear it wae not reversible error to sdmit such 
evidence, 

We have renohed the conclusion that uron the record se 
it is, there is no such manifest error as to recuire » reversal, snd 
the judgment is accordingly affirmed. 

JUDGMERT AFFIRMED, 
HALL, Pod. AND WILSON, J. CONOUR. 
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JEANETTE MITCHELL, APPEAL FROM 
Appellant, ¥ (itn oe 
# MUNICIPAL COUNT 
Ve 
PETER BARKULES, OF CHICAGO. 


a 372 1.A.1611 


Obinion filed) Oct. 25, 1933 


MR. JUSTICE HEBEL OFLIVEREOD THE OPINION OF THR OOURT. 

This case is here on an appeal by the pleintiff from 
the judgment entered for the defendant in an action of replevin in 
the Municipsl Court of Shiesage. The cause came on for trisl before 
the court without « jury, and from the judgment order it appears 
that the court found the right to poss¢ssion of the property des- 
ecribed to be in the defendant. The court further ordered that a 
writ of Retorne Habendo issue for delivery of said property to the 
defendant, and thet costs be paid by the plaintiff. 

The pieintiff filed an affidavit for replevin, setting 
forth that she is the owner ond is now lawfully entitled te the 
possession of the goode and chattels described, and thet they are 
of the value of $1,000, 

This is an sotion of the fourth class, and no rlesd- 
ings sre required to be filed by the defendant. 

The evidence, in substance, is that on September 6, 
1929, Peter Antoinette, as mortgagor, executed a chattel aortgeace 
to the plaintiff ae mortgagee, conveying the chattels therein 
desoribed, to secure the payment of 35 principal promissory notes, 
@nch in the principal sum of (200, the first of which matured on 
October 6, 1929, and the succeeding notes on the firat of each 
month therenfter; that the chattel mortgage, together with fifteen 
notes remaining unpaid, was intreduced in evidence by the plaintiff. 

It further sppeare in evidence that the mortg-gor, 
Peter Antoinette, is the father of the plaintiff; that the consider- 
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ation for the chattel mortgage was $5,000; that $3,000 was loaned 
by the plaintiff to Antoinette, and $2,000 was owing from Antoinette 
te the plaintiff for services as an employee in the restaurant owned 
by him; that the money was due for services rendered six or seven 
years before the date of the exeoution of the chattel mortgage. 

There is contradiction in the testimony of Antoinette 
as to the smount due the plaintiff, and when the amount matured, 

The piaintiff's evidence as to the amount due for wages from her 
father is that it was $500, and thet she loaned her father $3,000 
in cash at the time the chattel mortgage was executed. 

The evidence offered by the defendant is toe the effect 
that the chattel mortgage was executed by Antoinette and delivered 
to the plaintiff, his daughter, and recorded, in order to defeat 
ereditors. 

There ie evidence that the plaintiff was entitled to 
possession of the chatteis and that the title to the goods was con- 
veyed to her by the owner Antoinette. As between the mortgagor 2nd 
the mortgegee, thie chattel mortgage securing the payment of the 
notes in question is good, whether possession is retained by the 
mortgagor or not, and in so fur as it affeets the rights of the im 
mediate parties, the chattel mortgage still remains a lien. lewever, 
by what means the defendant obtained possescion of the described 
Chattels is not clear nor satisfactory. There is no evidence in 
the record that possession of the chattels wae obtained under levy 
and sale upon an execution issued on the judgment in favor of the 
defendant and against Antohnette, the sortgagor named in the chattel 
mortgage. 

We have examined the record to determine upon what 
theory the defendant bases his elaim to possession of the chattels 
ae against the plaintiff, mortgagee, and we are unable to reach 
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3 
the conclusion that the defendant was « creditor or a purchaser 


and as such, intervened after default in payment of the notes 
secured by the chattel mortgage end before possesgion was taken 
by the plaintiff. 

Because of the unsatisfactory evidence, « new trial 
will be necessary. Accordingly the judgment is reversed and the 


Gsuse remanded. 


JUDGHENT REVERSED AND 
CAUSE REMANDED. 


HALL, Ped. AND WILGOR, J. COWUCUR, 
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PEOPLE OF THE STATE OF ILLINOIS, 3 ~~ | 
ex rel., €t0., Hi i 
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Ve APPEAL FROM! 
HORTHRESTAAN TRUST & SAVINGS BANK, 
Defendant, SUPERIOR COURT 
On Appeal of 
JULIUS *PAFLNSKI, 
9OOk GOURTY,. 
Ve 
DAVID &. SHABAHAR, Receiver of torth- 
western Trust & Savings Bank, et au 1.A. 611 
Appeliees. 
Opinion filed Oct. 25, 185g 


BR. JUSTICE HEBEL OELIVERED THE OFLNION OF THE COURT. 
This matter came on for hearing in the Superior Court 

ef Cook County upon the petition of Julius Fafinski snd the answer 
of Uawid &. Shanshan, receiver of the Northwestern Trust 4 Savings 
Bank. By the petition it was sought to imprees » trust er secure 
a preference on the assets of the bank, and after consideration, 
the court entered an order denying the relief prayed for and finding 
that the $23,850 deposited by the petitioner was « generel deposit. 
From this decretal order the petitioner appeals to this court. 

From the petition it appeara that the petitioner 
entered into a written agreement with the Northwestern Trust 4 
Savings Bank on the 2ist day of November, 1932, for the purchase 
ef four $1,000 bonds issued on the Glenmore Apartments; that the 
money to apply in payment of these bonds wos deposited with the 
bank for the special and express purpose of carrying out the terms 
of the written agreement; that « “special deposit” was created 
thereby, entitling the petitioner to « preferred claim to the »mount 
of $2,850 so deposited; that the bonds of the Glenmore Apartments 
issue were in default for non-payment of interest due on March 15, 
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1931, and that foreclosure proceedings were pending during the time 
the Northwestern Trust 4 Savings Yank saceepted these payments, 
aggregating $805, mede by the petitioner; that the bank failed toe 
notify the petitioner of these facts, omni thereby the petitioner 
was deprived of the opportunity to withdraw the funds secording to 
the terms of the contract; that the action of the bank and its 
officers constituted fraud upon the petitioner and that by such act 
a trust was impressed on the funds deposited with the bank by the 
petitioner. 

The answer of the respondent is to the effect that the 
petitioner and the Northwestern Trust 4 Savings Genk entered inte 
the written agreement for the purchase of the $4,000 bonds, and the 
respondent admits thet §2,850 was paid by the petitioner; that the 
bonds were in default ae alleged by the petitioner, snd that fore- 
Closure proceedings were instituted on seid defeulted bends, but 
the respondent denies that the petitioner is entitled to eny prior- 
ity or preference on said funds paid by the petitioner to the bank. 

The petitionsr contends thet the payments aade under 
the agreement for the purchase of the bonds sre a special and not 
a general deposit, and therefore « preferred claim. In considering 
the question the court will apply the rule announced by the Supreme 
Sourt in the case of People ex rel v. jome State Yank cf Grent Parl 
338 Ili. 179, in these words: 

"Deposits in a bank may be ¢ither general or special. A 
general deposit ia » deposit generally to the credit of 
the depositer, to be drawn upen by him in the usual course 
of the banking businees. (Wethereli v. O'Brien, 140 fil. 
146; Otis v. Gross, 96 id, 612; Mutusl Accident Ass'n. Ve 
Jacobs, 141 id. 261; MoGregor v. Battle, 128 Ua. 577; 
Alston v. State, 92 Ala. 134; Warren v. Mix, 97 Ark. 374.) 
A special deposit is 2 deposit for safe keeping, to be 
returned intact on demand, or for some specific purpose 
not contemplating a credit or general account. ("etherell 
v. G'Brien, supra; Mutual Accident Ass'n. v. Jacobs, supra; 
v. Tyler 109 Me. 109; Anderson v. Pooifie Bank, 112 Cal. 
; Glisby ve. Mastin, 150 Alas 132.) 4 deposit in a bank 


is presumed to be a general deposit in the absence of an 
agreement to the contrary. Alston v. State, supra; Officer 
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ve Officer, 120 Towa, 389; Hawee v. Mlackwell, 107 8. o. 
196; Sank of Marysville v. Windischmuhlhauser Srewing 
State Sank of Grant Park, 338 Tile 134.0 T=S*® 

From the terms of the contract in question it dees ? 
not appear that the vetitioner could draw upon the deposit for 
the purpose of checking sgainst the funds in the usual course of 
the banking business. The amount deposited was in the nature of 
& special deposit for a specific purpose; that is, the purchase of 
four bonds, and upon the completion of the payments provided for in 
the contract, the bank agreed to deliver the bonds to the petitioner. 

The deposit with the bank in the instant esse was 
controlled by the agreement of the parties, and it never wae within 
the contemplation of the parties that the money deposited by the 
petitioner was to be considered = general deposit. This is clesrly 
indicated by the very nature of the contract. The payments required 
were to be meade promptly when due, and when promptly paid on the 
due date, they were to bear interest at the rate of 6% pey annum 
from the date of paysent. In the event of failure by the petitioner 
to pay the amount when due, the bank coukd cancel the agreement and 
dispose of the bonds without notice, and return to the petitioner 
the amount paid in, without interest, upon the return of the «gree- 
ment by the petitioner. 

The respondent iszys considerable ctress upon the pro- 
vision permitting the petitioner to withdraw at any time the amount 
paid in upon the surrender of the agreement, and the consequent loss 
ef accrued interest, ad indicating thet the deposit was under the 
control of the depositor, ani therefore the position of the petition 
er was that of a general creditor. 

Some comment is made by the respondent thet the con- 
tract is signed only by the petitioner. fhe answer is thet the 
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4 
parties considered the contract in full force and effect and the bank 
aceepted the paysents; in fact, the paymenta were endorsed on the 
contract itself by an authorized agent of the oank and received in 
accordance with the terms of the contract. This acceptance clearly 
indicates that the bank received the money for a special purpose; 
that is, the payment of the four bends. Under the terms of the 
Gontract the petitioner hed oontrol of the deposit in that he could 
withdraw the funds at his option, but, in the opinion of the court, 
it was not such control as would make him a general creditor, for 
the reason that the payments received were to be held by the bank 
as a separate fund for a special purpose. The bank's authority to 
use the funds was for one purpose only, and that was to apply the 
amount received in payment of the bonds, and for this designated 
purpose only. 

The other question before this court and which is 
called to our attention by the petitioner, namely, whether 4 
general deposit not withdrawn from the bank by the depositor because 
of fraud and misrepresentation by the bank through its officer, 
impresses 2 trust on the funds, will not be considered because of 
the conclusion we have reached disposing of this appeal on other 
grounds. 

For the reasons indicated the order sppealed from is 
reversed and the cause remanded with directions thst the lower court 
enter such order as may not be inconsistent with the views herein 


expressed, 


ORDER REVESS£D AND CAUSE REMANDED 
WITH CIRECTIONS. 


HALL, P.J. AND WILSON, J, CONOUR. 
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MARY KRAFOISIN, # V 
Appellant, | | 
COURTY COURT 
Ve 
WALTER BE. HELLER & COMPANY, a COOK ooU 
Corporation, et al., ey = 
e d i) ee ‘y : 
Appellee. 6 ~@ Ife oll 


Opinion filed Oct. 25, 1933 

MR. JUSTICE HESEL OBLIVERED THE OPINION OF THE COURT. 

This is an appeal from an action heard in the County 
Court as to the right of property to certain theatre eouipment and 
box office receipts levied upon by the sheriff of Cook County, 
Iilinois, by virtue of an execution iseued out of the Cireuit Court 
of Cook County upon a judguent in favor of "alter BE, lieller & Company, 
® Corporation, snd against John «refoisin and John Szanto. 

The elaimant in this proceeding, Mary Krafeiain, wife 
of John Krafcisin, asserts ownership of the chattels seized by the 
sheriff. At the conclusion of the hexring, the court found *he 
issues and right to possession of the chattels in the defendant and 
entered judgment. from this judgment the claimant appeals. 

it appeare from the evidence that the equipment 
seized by the sheriff was leocated in the premises at 1923 West Sist 
Street, and known as the Gornell Square Theatre; that John Krafeisin, 
the husband of the claimant, signed two notes and « contract for 
theatre equipment; that one of the notes and a contract were signed 
for theatre equipment installed in the Cornell Square Thestre, end 
tYat this equipment was seized by the sheriff of Cook County mpon an 
execution and is the subject of this controversy. 

It also appears from the evidence that the other note 
and contraet were signed for the theatre equipment installed in 
the premises at 526 East 47th Street, known as the Lucille Theatre, 
That Gontracts for the exhibition of motion pictures were also 
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signed by John Krafcisin. This evidence is supported by exhibits 
1 to 6 of March 1, 1932, and by exhibite 1 to 3, inclusive, of 
Mareh 6, 1932. 

The judgment upon the note for the instelistion of 
the theatre equipment in the Cornell Square Theatre was peid in full. 
The levy in the instant case was aade to collect the judgment entered 
-wpon the note for the purchase of the Lucille Theatre equipment, 
and is the third levy made by the sheriff by virtue of a certain 
execution upon equipment sontracted for by John Krafoisin, 

Two previous demands and levies by the shekiff were 
released upon substantial payments having been made, and further, 
Upon an agreement that the balance due was te be paid in installments, 
but upon failure te pay these installments by John Krafcisin, the 
third levy vas made. By this proceeding the claimant agserts owner- 
ship of the theatre equipment, and that John Krafeisin, her husband, 
is employed by her as an agent in the conduet of the business. 

This case was tried before the court, and we have 
the right to assume that the court considered only competent evi- 
dence in determining the issues between the parties, 

it is evident that John Krafoisin negotiated and 
signed contracts for the theatre equipment and assumed the obligstion 
to pay the amount calied for by the execution of promissory notes, 
Judgment was entered in the OCirouit Court of Cook County for the 
amount due upon the notes after defsult, and the plaintiff in thet 
action is endeavoring to collect the amount of the judgment by the 
sheriff's levy. 

The third levy eas unde by the sheriff of Cook 
County when for the first time the claimant, wife of the judgment 
debtor, asserted her right by this proceeding to the chattels in 
the possession of the sheriff, by virtue of the exeoution upon «4 
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judgment issued in the Cireuit Gourt of Cook County. It is strange 
that the claimant andé no objection to the seigure of the ohattels 
upon previous levies by the sheriff. 

No doubt as an element in determining ownership, the 
court considered the fact that at the time John Krafcisin contracted 
for the theatre equipment which indiosted ownership, this equipment 
was installed and in use in the thestre. 

The question in this ease is largely one of fact. The 
weight of the evidence and its sufficiency were passed upon by the 
court, and from its conclusion it did not agree with claimant's 
theory of ownership. There is evidence th-t amply sustsine the 
judgment of the court, from which evidence it eppears that the 
theatre equipment was purehssed by John Krafoisin, and that he assume 
the obligation to pay. ‘his equipment of the theatre was a necessity 
in the operation of a moving pieture house, which, from the facts, 
raised the question of good faith as to the claimant's title. 

There wes « conflict in the evidence, and it was for 
the trisl court to determine where the truth lay, and, upon the 
evidence in the record, pass jutiguent. 

This court oan only consider and determine from the 
evidence whether the judgzent of the trial court is against the 
manifest weight of the evidence, and, as we have already indicated, 
it is our opinion that the judgeent for the defendant is supported 
by the proof. We agree, in the gain, with the law that is cnlled 
te cur attention as to the marital rights of husband and wife, and 
the right to separate ownership of property; that « husband er wife 
may engegé in separate business enterprises, and employ in such 
business the husband or wife, os the case may be, and that such 
employment will not of itself subject the others preperty to debts 
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whioh sre due and owing by the empleyec, ond that the trensection 

between husband end wife aust always be in geod foith and not 

@arried on for the purpose of defexting the rights of creditors. 
The defendant cited the onse of Boo)ne 
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& Gorpers$ion, General Ho. 36240, as an s¢ditional authority in 
the ingtant case. YThis opinion is to the effeot that there was no 
evidence that the judgaent debtor made any sole of the proverty. 
The sale of the property in question was made by his wife, who sae 
not indebted te a erediter and the question of the Sulk Gslea law 
has no apcliestion under such circumetances. 

In this ease the husbend of Mary Erefeiain signed the 
@ontract and notes for the purehese of the soving picture msohine 
and wes in possegsion of the meehine at the tise the levy «a2 sande, 
and there is no evidence that the preperty wna ever trenaferred te 
this defendant by her husband, 

Under the feets the oase ef foolne: 
maorn., dees not epply. 

The judgment being supported by the evidence ond the 
law as spplied to the faets, is seeordingly affirsed. 
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JUMISENT APFIARES, 


HALL, Ped. AND WILSOR, J. CONCUR, 
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Jou J. PIRTA AND ANNA PINTA, A ADPEAL PROM 4 
ne OLRoUIT veel 
Ve 
| JOSEPH KRAL t ANTONETTE KRAL and 00K a 
ANNA ZITNE 279 won fs 


Appellants. 
Opinion filed Oct. 35, 1933 

MR. JUSTICE HEBEL DELIVERES THE OFIRION OF THE COURT, 

Om Goteber 14, 1931 4 judgment by confession was entered in 
the Circuit Court of Sook County, iliimois, in favor of the plaintiffs 
and agsinat the defendants for (2,182.50. 0n Secember 9, i931, 
the defendants made a motion to vacate the judgeent, whith metion ras 
Continued, and on Oecember 19, 1931, the court ordered thet the judge 
ment entered by confession be opened and the defendants’ affidevits 
heretofore filed be permitted to stand es pleas te the deolaration, 
ana the judgment to stand ae seourity. 

Cs Sesember 28, 1931, the plaintiffs filed « general 
demurrer to the pless of the defendants, ond om Hereh 5, 193%, the 
court entered an order cverruling the demurrer of ths plaintiffs. The 
eace then apveared on the jury calendar, and on April 14, 1932, the 
pisintiffs moved that the case be strieken from the jury calendar end 
placed on the noh-jury oslendar, which motion wes sllored, 

On April i4, 1932, the defendants filed «» demand for a jury 
trial and paid to the Olerk of the Sourt jury fees ef 18.07 ag 
provided for by statute, On April 19, 1922, the defendants sade » 
motion to have the csuse restored to the juryeslender, which wotion 
wae denied ty the court on April 91, i934, for the reason thet no 
jury demand was asde ond the case inadvertently sepeared on the jury 
eslendsr. A trial was them had before the court, snd at the conclusion 
of the hearing the court found in favor of the sliaintiffs end sgainst 
the defendents, and the judement entered on Osteber i4, 1971, 
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against the defendants in the eum of 93, 183.50 was ordered to stand 
in full force and effect oe of the date of the rendition of the judg- 
ment. Thereupon an apperl was taken by the defendants. 

The judguent note for 92,090 upon which confession of judg- 
ment was entered, wae dated September 4, 1931; was signed by 211 
of the defendants, and made payable te the plaintiffs on demand, 
at the office of Hortemen, Linder, *elnuar and Sernard, with interest 
at 6% after maturity, end provided for reasonable attorney's fees 
in the event eonfescion of judgment ras entered. 

fhe Karr and cognovit wes filed on Octover 14, 1931, by 
Rorteman, Linder, felnsr and Sernerd, attorneys for the plaintiffs, 
upon the promiasery note in question, The cognovit was signed by 
&. W. Kortsman ad defendants’ attorney, and admits dawnges amounting 
to $2,182.50, which sum inoludes ©192.50 allowed as reesonsble 
attorney's fees. fhe affidavit attached to the marr wes signed by 
John J. Pinta, one of the plaintiffs, and srorn te before John &, 
bernerd s¢ notary public, 

On duns 30, 1933, on motion of the defendants, losve was 
granted te file instenter a sepy of the nearr end cegnovit and the 
judgment note atteched, in lieu of the originel norr end sognovit 
and judgment nete filed on Gotober 14, 1931, which had been lost. 
This order was 0.K.'d. by the stterneys for the plaintiffs. 

On duly 16, 1932, an order wes entered giving the defendants 
leave to file copies in liew of theoriginal plesdings whieh sere 
filed and loet. } 

The sffidavite of Anna itney and intonette Kral, defendants, 
which were subseribed and sworn to snd restored by capics thereof, 
are, in substence, thet the note for (2,000, dated September 4, 1921, 
made payable to the order of the plaintiffs, and upon which judgment 
waa entered, was signed by all of the defendents without consideration; 

























tain aprons now O866R 48h Yo mun 8h ak nemahanned act 
A DA gat So toh ar So 90 SES RR 
|  «  getttniae ied edt yi maiet cow Ieogce Ae RoqueTem 
| phat mpseaenen denser aon 000,84 203 a90H tnomgtat eft 
thle at Maegte poe GABEL 4b taco rqes Rated ane <bomdaw @ 
Spamed wo eth avatela ottt at aiemgrccObom bas edmeben 
freeads aed se let ans mata 16 7 
| Pear viopecsapumialearcaammninnnpaeenscnanel ——ae 

ee 
| ‘Ce bodes ik tt ek ae 
| gpmamtais ace et eemorte iene ote eas ata 
OS beagle sew Tiveyoe aeF .codteswp al eton qremed 
epee strata ‘etmubastes ke 6 
| pidnaoerst es bowels 08.880) sebelend mye dokdy 408, 
ek Keestn: tw: seven sith: on anaibsee enna ane alan tocte 
nn 
pow Wvbel getantnetsd S68 Yo avittom me \RRGL OS eau ae. PRUNE 
eit baw stvemyos har cren ont Yo Yoos © eadastea! OI? of Bitalh 
tavenyon ban cron Leatyiro ae to well nt yhatinette oven # 
trol sued bed donde LIBRE hc todetey mo bedtt etom tm 
| ‘etdiewkely Ode cok wyennette ear yr bt. EL sor ane eb a 
| stuehasted oft gatvly borethe sew vebeo ax (eEOE OL vinta 8 ETE 
orew doit wn magnus saphend weet nt sea NRE. GF val 

| atmananteh ers ertencten sas atk ahi WG seta it 
i “\toerads eobroo wi eeroteet bar of axove bar beciroedve stew ig 
{REL 4b codnoteot Dotab yoo0gth ‘ot OteK OkP Had <womnretue’ nt yi i 
—ieeeigbaey ib Lite mocer” bats wertitatate ede te neta edt oF elie sho 


a 





3 

that the note was act deiivered by the defendants to the pliaintiffa 
nor authorised te be delivered; thet said note ws placed in eserew 
with the sttorneys new appearing few the plaintiffs, tegether vith 
& similoer note executed by the plaintiffs to the order ef the 
defendents, which note ond « sontract for the exchange of certein 
Teal estate was, by «greesent ef the vartles, left in the sesceszion 
of the sttorneya for the slaintiffs. 

It further apgeare from the sffidavite thet en or about 
feptember 5, 1931, one Soukup, 2 real estate broker and agent for the 
Plaintiffs, represented that the plaintiffs had certsin real estate 
which they would exehange for the property of the defendants, deseori bing 
the plaintiffs' resi estate, and represented thet the real eatste 
had # market value of 929,000; thet on September 4, 1921, Soukup inteo- 
| duced. to these defendants a Mr. Bernard ee attorney for the plaintiffs, 
and he prepared an exchange contract; that the contract wae not trons- 
lated to the defendants, who were of Bohemian netienality; thet reli- 
anee was plisced upon the representstions of foukue ss te the market 
vyolues, and thet they were thereby deceived, 

The contrast predueced by the oleaintiffs eontsined this 
provision: 

*Eneh of the parties hereto have executed to each other 
a Ee 
Contract by the reepective sarties.* 

There is evidence offered by the defendants th<t the velue 
of plaintiffs’ real estate at the time the cantract wae signed eas 
$12,226. 

Upon the Gon@lugion of the hearing, the eourt confirmed 
the judguent. 

The defendants contend thet the court erred in denying the 
defendants a jury triel after o deasnd was msde and the jury fees 
were paid by them to the Clerk of the Cireuit gourt of Sook County. 
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Sec. 47, Chap. 53 of the statute relating to fees and salaries 
(Cahill's I11. Rev. Stats.) provides, in pert, as follows: 

"In counties of the third class the Clerk of the 

Court shall be entitled to receive, in addition to 

other fees allowed by law, the sum of Eight Dollars 

ae a fee for the services of a jury. * * * Such fee 

shall be paid by the plaintiff, complainant or petitioner 

at the time of the commencement of such action or suit, 

* * * or if not so paid by the plaintiff, complainant, 

petitadGner, or appellant, shall be paid by the defendant, 

respondent or appellee at the time of entering his appear- 
ance. If such fee shall not be paid by either party, no 

jury shall be called in the action, suit or proceeding 

and the same shall be tried by the court without a jury.® 

It is to be noted that the fee of $8.00 shall be paid at 
the time of the commencement of the suit by the plaintiff; that 
failing to do se, then for the first time the fee may be paid to 
the Clerk of the Court by the defendant at the time of filing his 
appearance in the cause, The parties are entitled to a jury trial, 
and this constitutional right is not denied to either party by this 
statute, provided the desire for a jury trial is indicated upon 
payment of the fees. 

The Supreme Court in passing upon the statute under the 
Municipal Court Act in the case of Morrison Hotel Go. v. Kirsner, 
245 Ill. 431, which act is sogewhat similar to the act in question, 
said: 

"It is not a right to commend the services of a jury without 

cost, but is of the same nature as the right to have official 

services performed by public officers, and a requirement for the 
payment of a reasonable amount for jury fees, such as will 
necessarily be required in every jury trial, is not a denial or 
encroachment upon the right." 
This suit is based upon a confession of judgment, and thereafter, 
upon motion, the defendants were permitted to be heard by the court. 

In the case of Morrison Hotel Go. v. Kirsner,supra, the 
Supreme Court held that in case of confession of judgment, the 
defendant is not in a position to demand a jury trial and pay the 
fees required until the trial court, in passing upon the motion to 
set aside the judgment, grants the defendant the right to be 


heard and offer his defense, 
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The fact is that the instent oas® was on the jury calendar 
subject to trial by = jury. hen the ose arpesred on the jury 


‘@galender is not certein. Nowever, it remained on this erlendsr wetil 


the pisintiffs moved to trike the once from the calendar, which motion 
wes allowed by the court. It was then that the defendants, for the 
fimt time, learned that the case was not to be submitted to a jury, 
and they iwsedistely deannded « jury and paid the fees te the clerk 
of the court, ae required by atatute. The court, however, denied 

the motion of the defendants to restere the ease to the jury onlendar 
for triel, and the cueetion arises were the defendants tao late to 
demand a jury triai. 

The defendants desired « trial by jury, and they vere 
entitled te this constitutional right, provided it 29 not expresaly 
waived, The facts justify the conelusion thet the defendants did not 
by any scot walve » jury trial. he trend of suthorities is thet 
courts when requested ere inelined to grent jury trisls. in the eese 
before us it is clear thet a jury trial was requested, but it is con= 
tended that the demend wis ande tos late. 

Upon the neta in the record, the esse wae an the jury 
cslendar of the court, and the cauee was te be submitted to = jury. 
The defendants were not fequired to act wntil the netice te strike 
this action from the jury oslendsr ess sllowed by the court. The 
defendents acted prometly, psid the jury fees required «and ascerted 
their right to these services, it ie weil to remember that the court 
hag jurisdiction te aet aide » judguwent by defeult for want of an 
appearence end 9 ples by the defendent snd to grant a hearing in s 
proper esse, This is what the court did in this euse by osening the 
judgment by confession, the filing of a vles, end a heering on the 
merits. The court would hove been fuliy justified, under the clreum 
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8 
stances, in granting « jury trial, «nd it oes reversible error te 
deny this right. 

There are other questions whieh this court rill not con- 
sider for the reason thet « retrisl of the cause will be necessary 
and we do not wish to express an cpinion on facts, 

The clsintiffs soved in this court to strike certain varts 
of the record, which motion wae reserved to the final hearing. fe 
have considered the motion and are not inclined te strike defendante’ 
jury desand from the record for the reasenge hereinbefore sentioned. 

Ag a part of ssid sction, the sleintiffa meved te strike certain 
copies of notiees, the narr and sognovit, ond the affidevits of 

Anna Zituey ond Antenette ral. ‘he order of June 30, 1932, permitted 
the filing of the copies enumersted in the order, which order ras 
approved by the plaintiffs by endorsing en O.E, ‘fhe objection asde in 
this court sxe not preserved when the trial court entered the order 
of duly 16, 1932, ond therefore the motion to atrike will be denied, 

The gudgnent ig reversed end the esuse remanded for = new 
triel. 

REVERSED AWD EMANDED, 


MALL, Bids 405 BILSON, J. CONCUR 
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TOBY BANTOGHA, Adwinistrater of the / ZA tt ) i 
katate of Joseph Pecore, decesnsed, i ERROR TOR" | 


(Plaintiff) Pleintiff in Srrer, | ee 
SUgERIDR GOURT, 





Ve 
QUORO ARRACKIZLLO and FELICIA ARRAGHIELLO, | BOOK vereere 
(Defendants) Defendants in Kerede ¢ OS Lake Oo] ‘a 


Opinion filed Oct. 25, 1933 

MR. SUCTECK WILSON DELIVERED TRE OPINION OF THE COURT. 

Thie wee an action brought by the sdwinietretor of the 
estate of Joseph Feeore egsinet Sueno Arrechielle end Felicia 
Agrachicilo, his wife, on aecount of the negligence of the defendants, 
whieh resulted in the death of plaintiff's intestate, 4% the 
end of all the evidenoe the oourt directed « jury to find » verdict 
in fevor of the defendants, 

The declaration consisted of two counts, 

Tae first count charges tint on Auguet 14, 1928, the 
éefendants Sueno Arreehielle and Felicin Arrachi¢lle, hia wife, 
were the ovners in fee simple of the property known 26 920 Geuth 
Racine Avenue, Vhieago, Lilinois, end aa such owmers, on or about 
the 20th dsy of duly, 1928, leseed the same te Comilia Feoore, 
gether of pleintiff's intestate, sho went inte posseesion of said 
premises with her ehildren, ineludiag her gon Joseph vccore, the 
decexsed; charges further that seid building is = four stery brick 
atructure equipped with « fire emeape; thet the stens of said fire 
esonpe from the second floor to the ground were maintained in a 
horizontal position, so thet the whight of « person on o2id 
horisont<1 steps would autometically lewrer the atairs to the ground; 
ehargea further that defendants vermitted euid fire eseape te 
become rusted ond gorroded and in such bad condition that the same 
could not be lowered to the ground by the weight of « nerson thereon 
and that this condition hed existed for » vericd of one senth and 
of this condition the defendants had knowledge; chorges further 
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that plaintiff's intestate while attempting to leave the building 
by seans of » fire eseape during a fire, wae unable to lower said 
steps by stepping thereon by reason of the defeetive vondition 
aforesaid end was bedly berned and ac « result of gaid turns pleine 
tiff's intestate died, 

The second count is pragtieaily the wame 2s the firet 
in so far os the negligence elleged ia act cut, but charges that 
thia condition of the fire esenpe exieted at the time the premises 
were leased and thet the defendants sermitted Oomilie Peeere and 
the deceased to enter upon the preaieaes without notifying them of 
the dangerous and defeotive condition. 

To this deelaretion the defendants filed « plea of the 
generel issue ond « further clea denying ownership, The only evidence 
as to the qunerehip of the building in question is that of Jomilia 
Pécore, who testified thet she rented the apartment from Arrachielle 
at his house et 937 South Hacine Avenue and p2id hia the money for 
the spartaent. There ie no testimony in the record 22 to the orner= 
ship of the apartment other than this, nor is there any evidence 
that the defendant leliois Arreshielle had any interest in or titie 
to the premise: in qmestion. From the declaration it would aopear 
thet the cremisas in their entirety were lensed by the mother of the 
deceased, The evidence however, tends to shor that ahe was but one 
of other tenants in the building. | 

Camklin Peeere, » sister of the deceased, testified that 
the fire happened early in the sorning and that she was sleeping 
at the time and heard en explosion; that she saw her brother, the 
decensed, go through the window and that she follewed him to the fire 
esenpe and that he fell from the third floor; that she saw hin get 
up and go to the edge of the fire escape and ayueared to be trying 
to push something down; thet she heard the fireaan tell him te get 
beck inte the building end th=t he went in through the window and 
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came cut again and that she ser the fireman putting down the ladder 
with his hands. It is not clear just what the whtnese intended by 
this last statement. She further testified that her brother never 
had eny sicknees of any kind and wee not paralyzed but was a healthy 
boy. The weight of the evidence, however, discloses the feet that 
the deceased was partielly paralyzed, 

The witness, Veco, testified that about two monthe prior 
to the fire his friend Mentegns ene chasing him end he ran through 
the house and out of = windew end down the fire esenpe and thet 
when he osae to the horigentel indder of the fire esenpe he ran out 
upon it, but thet it did mot come down. Mantegna, who appears te 
be 2 son of the ndwinistrator, eupperted the testimony of Yeee in 
thie regard. 

Bauer, captain of the fire department, teatified that on 
ree@hing the fire he ordered the counter-balance or horizontal 
ladder to be pulled down and it was after this that the boy fell; 
that the horizontel ladder eewld not be used because it vse 
enveloped in fismes, He further testified that the sounter-balance 
was pulled down by means of a pipe pole, 

Thawunessy, 2 fireman, testified thet the eounter-balcnce 
was pulled down before the boy came down the fire @seape; that =t 
the tiwe this was done the fire eseape waa too hot te be used. 

Hussey, © captain of the fire department, testified thet 
after he got there the boy was on the fire eseape and he ordered him 
to go inside the window, which he did} that thereupon the horizontal 
eteirwsy was pulled down tot while the bey was inside ond thet the 
flames at the time were enciroling the fire eseape ao thet it could 
not be used. | 

Seemann, a city firemen, testified that sfter the fire he 
tested the fire escape and found it wos in good shape. 
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Oonuhue, « city fireman, onlied on behalf of plaintiff, 
teatified that as far as he sould see there wes nothing wrong with 
the fire escape. 

Dare, % p»ysicien who wis living in the builiding at the 
time of the fire, testified that be went down the fire escape while 
the fire wae in prorress and proceeded slong the herisontel «teps, 
but that they would not go down and that he had to jump off at the 
end; that there wee an iron bar at right engles with the building 
obstructing the use of this fire escape; thet this iron bar waa under 
the horizontal stairs and thet he exemined it end found that it wes 
not 2 part of the balance; that it did not iook like « suprert and 
444 not sppesr to be a part of the fire eseape, 

So fer oe the reoord discloses there is ne testimony whateo~ 
ever in the record tending to suport the averment of the decioration 
to the effeot thot the fire escape was rusted and scorreded and out of 
order snd out of repeir. It ig ingisted on behalf of plaintiff in 
error thst under the sllegstion of the deglaretion, namely, that 
the fire escape wae out of order ond repsir, the eroef that there as 
an iron ber extending out of the building which wee no part of the 
fire esoape wes, nevertheless, competent oa tending to sustein the 
allegation of the declaration, the evidenos of the two witnesses 
Veoe and santegne was evidently introduced for the purpose of showing 
that the condition had existed sometime prior to the fire. These 
witnesses were the two men who testified thet one chesed the other 
through the tmiliding and over the firs escape sbout « month prior to 
the cocurrence, 42 pointed out one of these sen was the son of the 
administrator. There is no testimony to the effeet that the defendants 
knew of this condition or were the cause of it. It would have been 
@iffieult for defendents to have anticipated this ground ef recovery 
a@ it was not charged in the declaretion and the obetruetion preventing 
the lowering of the eteps, if such obstruction 4i¢ exist, was no part 
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5 
of the fire escape, 

Defendants made s motion for « direeted verdict which was 
guetained. fhe Suprens Court in the eese of Chiesxe Bnian Trac 
v. Bretheuer, 323 Ill. S81, in ite opinion, saya: 

*Ghen the onary ig one cause of action and the proof is 

another and different ceuse, there is . variance within 

the ordinary seceptetion of that term. There ia, in such 

onse, leo a litersi failure of the proof to sustain the 

allegations of the deglarstion, « have often held that 

where ® wotion te direot « verdiot hac been donk the 

only question preserved for our consideration is whether 

the evidence, whhn considered together with 211 the reoson- 

ae inferenses te be drawn theref fairly tends to 

support the cause of setion se set out in the deelarstion,.* 
It is true that the rule is thet it is necessary to point out a» 
variance between the declaration and the proof, there, however, 
there is no testimony tending to auetain the declaration, the 
question ie raised on » motion to direct « verdict. In the ease at 
bay in our opinion there wie no evidence tending te shor that the 
fire escape wae defeotive. there being » total absenee of proof, 
therefore, in thie record, the court properly directed = verdict, 
The iron bar projecting from the building, if sueh was the feet, 
wag & Gause entirely foreign to that charged in the decleration. 

Yor the reasons atated in thia opinion the judguent of 


the Guperior Court is «ffixmed. 





SUIGKEET AFFIARED, 


HALL, Pod. AND BEREL, J. SOHOUR, 
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PRANKIE A. PRICK, 
(Complainant) Appellant, ) APPRAL PROM 


Te 
ON ete, 


Ve d GIRGUIT COURT, 


GEORGE S$. PRICT, QOOK COUNTY, 
(Defendant) Appellee, 2 v4 Pa | es 6 1 9' 


Opinion filed: Oct. 425, 11956 
MUR, JUSTICE FILSON delivered the opinion of the court, 


Complainant filed her original bill against the defendant, 
asking for separate maintenance, Thie bill was filed Way %G, 1931. 
Am amended bill was filed June 15, 1931, upon an order of court 
entered June 26, 1931, nune pro tune as of June 12, 1931, 

According to the testimony of complainant upon the trial, 
ehe left the home of the defendant June 13, 1931, efter the filing 
of the ofiginal bill.  Gomplainant testified that the defendant 
told her in 1916 that he had been unfaithful, but she continued to 
live with him; that again in 1922 he confeesed to her intimacy with 
a woman, but that she etill continued to live with him; that in 1923 
the defendant had a socisl disease and again in 1930, but that she 
Was immune and continued to live with him up to the time of the 
separation. Complainant testified further that she saw him, the 
defendant, at his father's house on May 11, 1931, talking with one 
Josephine Lebr, at which time she head 2 quarrel with the said 
Joséphine Lebr, but there ic nowhere in the record any evidence 
that the conduct of the defendant and the Lebr woman was improper. 
The only testimony corroborating the complainant was that of the 
witness Hall who testified that she saw the defendant kise a woman 
in 1912. | 

The chancellor heard the testimony and saw the witnesses 
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and wae in a better position than thie court to decide the iseuee 
as to whether or not defendent's conduct had been such ar to 
entitle the complainant to live separate ) and apart from the 
defendant. There does not appear to be any evidence in the record 
showing any conduct on the part of defendant after the last 
Gondonation which vould sufficiently entitle her to relief. It 
Was within the province of the chancellor to pass on the testimony 
and to weigh the evidence and hie decision will not be lightly 
disregarded by a court of review. Telford v. Howell, °20 111, 53, 

The burden of proof wae upon the complainent to sustain 
the allegations of her bill. Hasson v. Wageon, 236 Ill. App. 505. 

We have examined the record and considered the testinxony 
and see no reasen for substituting our judgment for that of the 
chancellor, who heard and saw the witnesses, 

For the reasons stated in this opinion, the judgment 
of the Circuit Court is affirmed, 

JULGMENT AVFIRYED, 


HALL, Pd. AWD HEBEL, Jd. COuOUR, 
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DOROTHE zg. OWEN, # Tua 
(Plaintiff) Appellee, ; i : 
APPEAL FROM / 
ve SUPERIOR COURT, 


COGE COUNTY, 
CITY OF CHICAGO, a municipal 
corporation, 


lieieiaty: testes} 272 TA CLS 


Opinion filed Oct. 25, 1933 


BR, JUSTIO“ WILSON DELIVERED THE OPINION OF THY COURT, 


Plaintiff brought her action arainet the City of Chicago 
for damages becouse of injuries sustained while she was riding in 
a cab over one of the streets which was under the control of the 
defendant, City of Chicago. 

From the evidence it apoears that the taxicab ran into 
a hele or depression in the street, as a result of which plaintiff 
was thrown againet the top of the cab and received the injuries of 
which she complained, It algo appeara that the plaintiff, together 
with a woman by the nane of Gullickeon, had attended a performance 
at a theatre on Montrose avenue on the night of June 10, 1930. 
After the performance they tock the cab which proceeded in an easter=- 
ly direction to Hermitage avenue and then north on that street, The 
pavement was asphalt. At a point on Hermitage avenue between 
Lé@land snd Lawrence, where the accid: nt occurred, the Peoples Cas 
Light & Coke Company had been doing some excavating in the street 
for the purpose of laying gas pipes. This work had been going on 
for about a month prior to the accident, but the work had evidently 
been finished about two weeks before the accident hapoened. There 
were holes, however, left in the pevement which had not been fully 
repaired, The driver of the cab testified that the trench which 
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he struck wae running north and south in the center of the street 

and a little bit toward the left side; thet he wee driving carefully 
at the time and did not notice the particular part of the trench which 
was ptojecting from the west curb out into the street, 

The plaintiff testified that on her way to the theatre, 
she was walking down Hermitage avenue and that she saw these ditches 
er depressions, 

Defendant insists that the plaintiff wae acquainted with 
the condition of the street and, therefore, was guilty of contribu- 
tory negligence, The question of contributory negligence is one of 
fact for the jury wnless the circumstances are such that 211 reasone 
able minds would agree otherwise, fhe mere fact that the plaintiff 
had knowledge of the condition does not necessarily, a8 « matter of 
law, make her guilty of contributory negligence in the use of the 
street, Moreover, at the time of the accident she was a passenger 
riding in a cab for hire and the jury had » right to consider this 
question, together with all the other facts and cirewsstances in the 
case, as bearing upon the question of contributory negligence, 

We are of the opimion that the court did not err in net 
directing a verdict at the end of plaintiff's case, SH evidence 
Was introduced by the defendant and the record is before us only 
on the evidence of the plaintiff and supporting vitnesses. 

While the plaintiff wee upon the stend she was esked 
whether or not she had been paid any money by the Gab Company, and 
she replied that she had, and stated that they paid her eo that she 
would not sue them. She alse stated that she refused to make any 
settlement with the Cab Company, but had received 9300 to pay her 
medical expenses. it is insisted that this constituted a setthement 
which released the city as a joint tort feasor, from her evidence, 
however, it appears that she had refused to settle with the taxicab 
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@mpany, but she did receive the money on condition that she was not 
to swe that particular company and this amounted to a covenant not 


to sue, City of Chicago v. Baboock, 143 Ili. 358; West Chicago 
Street Railroad Go. v. Piper, 165 I11. 325, 


3 If there were any papers executed at the time thie money 
was padi by the Cab Company they could have been brought into court 
wnder a proper subpoena. As the evidence stands before us it does 
not establish the fact that a settlement had been made, but rather 
that there was an agreement not to sue, 

The plaintiff was rendered unconscious after the accident 
and was taken to the home of Mre, Gullickson, from thers she went 
home in a cab and the next day went to the office where she was 
employed, where she remained for about an hour, and was then compelled 
to return to her home. A physician wae called and she was taken 
to the Lake View Hospital where she was put te bed. he wae nauseat~ 
ed ond hed pains and blurred vision, which had continued up to the 
day of the trial. According to the testimony of the plaintiff she 
was in good health before the accident, but hae been affected with 
headaches and pains since that time. The verdict was for $5,000, 
and from the testimony of plaintiff and the attending physicians, 
we are of the opinion that thie was not excessive. 

It is insisted that the court erred in refusing to give 
eertain instructions on behalf of the defendant, but we find thet 
the jury was fully inetructed as to the duty of the pleintiff and 
the liability of the city in their inetructione offered and given, 

We find no error in the record and for that reason the 
judgment of the Superior Court is affirmed, 

JUDGMENT AFFIRMED, 
HALL, P.J,. AND HEBEL, J, CONCUR, 











ton Gee edn fads mostionee ao yeson odt ovtooet bth ade dd .yaagmey 
fom Sanaeves # of bodavows efdt bon Yanqmoo talvoiitaq Sais ee ot iS 
quan edo goee 1986 NE NE NO, tes ¥ 
O83 451 B8L cangss ov .90. 2 


» 


Yonom wis? Oat edt Ye detuosse exeung you otow orady TE “ak ae 
“faves cons tdguord coed eved biiveo yedt yaeqeod de? ont ys Mile a 

aeob #1 au s1eted shasta sonsbive nd? cA .supeqdee recor = ati ; 

Satie tut’ ihe tout Nik UcnaerO6 'n Vill Wd Gar Witte © 


daebioos adt 1odte avotoencomy berwbaex ace THttaisty ode erat : 
‘taew oie oxed? aoxt — aoadohifv® .aty To owed and Ot avid Ua Bile 
“ aew ade ovede so4%%o odd of taow Yoh trod oil Nad Wud Wt Walee | 
beilequoe aedt see bas yuwod ne tirode tot Seatomer sda ctedw.  bovetene 
setst eae ede ban deline ex antoteyds weed tnd on same 
~toonsan sew one | bed ot duq mer ace ovedw Iatiqgeod saiV ered” 
ad? of qy beusitacs bad dotiw folaky berwid bas sakes bia tind Be 
ode Yiitmtele dé to ynambterd oa? of gaibrodeA fait euid 46 ea 
dis detoetts seed and tad .tnsblors od stated dt ised Boog at aan | 
1000, to? sow toltzor ed? emt? dat? sonte tales bao asdosbaos 
sruatoteyay Balbaotts oct bas Yitatet to yaomiteed edt wo 
 sevinasoxe toa baw aidd #ndt motmiqd” etd 16 'oni"he 
evin of gatawtex ai bette txvoo od} ded? Dotetea et #0! OM 
todd batt o« dud ,taebavted ods to tladod ao emosinirtent atatves 
Bam Yektatela odt Yo youd odd of Bs botsutdent ULovt abe TEOE | 
-novly das beroYio amottowntent tied? at ytio ar Yo vi nnnnne ie 
edt tonne fads rot bas brevet at at Yerne vit bart oe Ye 
: beart¥te bi tryed torreque wilt 16 tat : 
OTUEN TA mew, >: Rela 
Pe 8 gagewoo \t"" ated cea oe (ae 


te Te | 

















38418 
ANOREW s2YuczaK, 
Sefendant in Error, 
Ve s | 
HENRY WLOSTON, OF OHICAG 
Plaintiff in Error. Lr die hs JA. 6 1 9° 
Opinion filed Oct. 25, 1933 

MR, JUSTIGE WILSON GELIVERED THE GPINIGH OF Tig COURT, 

Plaintiff brought hie action against the defendants for 
$997, advanced to them for the purpose of remedeling « house owned 
by the defendants. fhe action wag tried by the court without a jury, 
resulting in a finding in favor of the plaintiff for the aum of 9434, 
and judgment was entered upon the finding, from which judgwent thie 
appesl wae prayed and allowed. 

thile the judgsest in this eases was agtinst the two 
aefendanta, the record disoleses that the apses] wae prayed for by 
Henry “lostow sione, 

We sre not aided in our consideretion of the cance by 
briefs filed on behelf of the plaintiff. 

It is urged ss 2 ground for reversal that the finding and 
judgment wre contrary to the weight of the evidense and that the court 
erred in permitting the defendant Yerne Ylostow to testify, on the 
ground that she was 2 former wife of the defendant Henry “lester. 

¥rom the evidence it appesrs that the money wes loaned for 
the purpose of repairing and resiedeling » building owned by the 
aefendants, Henry Wlostoew, one of the defendants, claimed thet the 
money had been paid back, but this wae contredicted by the plaintiff 
who aeknowledged receipt of $1500 from the defendants, wut insiated 
that there wee other money losned which wes that sot out in the 
statement of claim. 

The court heard the evidence ond saw the witnesses and we 
see no reason for disturbing the finding of the court upon the ground 
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3 
ef the weight of the evidence. 

From the feets it appears, however, that the plaintiff wee 
a brother of Verna “liostow; thet at the time the money waa loaned 
to the defendants, Henry Ylostew and ferne “lostew were husband and 
wife, efore the trial, however, the defendents separeted. it ie 
ineisted that upon the trial of thie cause Verne ‘lestow ras not « 
sompetent witness as the sotion wae sgninst herself and husband 
jointly and she wae disqualified beonuse of the fact that the suit 
wag one ageainat herself and husband jointly. ¢ are referred te the 
gase of Hygan, ¢t oi ve Herding, 162 111. 367, but on examiantion 
of thia ase shows it ia not in point. In thet eace the action 
was not for necessaries wut for « ring purchased by the wife, and 
Plaintiff in thet action attempted to held the husbund and wife 
jointly. In the present case the claim wae for money leaned the 
defendants jointly for the repairing and remodeling of their home. 
(Wander such circumstances she was © Gompetent witness and could 
be ealled by either party. 

S@ see no error in the reoord and fer thet resson the 
judgment of the Municipal Court is affirmed, 

SURE RE ATFIRNEG. 


HALL, F.J. AND HEBEL, J, concur, 
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WALTER J, VANUARSLIOE, 





Appellee ‘ 
i ' MUNIGIPAL GOpRT | 
Te ! 


GARAR &. COWARDS and WILLIAM 6, 
ED¥ARDS, 


OF eaxesao. 
272 1.4. 619" 
Opinion filed Oct. 25, 1933 

Mh. JUSTIOR WILZON OLLLVERER THE OPINION OF THR GouNT, 

Thie ia sn append by the defendonts, Jarsh ©. Sawards ond 
William ¢. Edeerds, from 2 judgment for possession in » suit for 
forcible detainer entered in the liunieipsl Court and brought by 
the plaintiff Vandersiice, The tause was tried by the oocurt ritheut 
a jury and no point ie mede on the pleadinga, 

Gn the trisl plaintiff introduced in evidence » deed te 
the property in question dated Auguat 19, 1996, from the defendants 
te the plaintiff and sliso a written deasnd for immediate pessesaion. 
This proof was sufficient te have entitled plaintiff to pesseesion 
without any further proof, it sppearsa, however, thet defendenta 
filed « bill in the Superior Jourt charging thet the deed in question 
was, in fact, a mortgage and that the plaintiff eas not entitled to 
posses¢ion except upon » foreclosure proeeeding and prayed for an in- 
junction restreining the procecution of the foreible detainer pro- 
ceedings in the Municipel Court. It also sopeare in the records 
that on or about September 17, 1927, 2 master's deed to said premises 
was issued and delivered to the plaintiff ond newly filed of record 
in the “ecorder's Office of Cock Sounty, ‘ubeequently, the Superior 
Court dissolved the bill praying for on injunetion agsinst the 
prosecution of the forcible entry and detsiner suit ond the couse 
game on for hearing in the Municipal Court where judezent was entered 
for the pleistiff. It is thie cause that is before us on appesl 
from the lunicipal Court. 
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WALTER J, VANDARSLIOE, 


‘aPPRAL FROM 
Appellee, , 





MUNIOLPAL coger | 
Fe 5 


SARAH E. KOWARDS and WILLIAM 6, 
EDWARDS, 


if 


OF CHICAGO. 


272 14.619" 
Opinion filed Oct. 25, 1933 

Mh. JUSTICE WILGON ORL IVEXEO THE OPINION OF Tak COUNT. 

Thies is an appeal by the defendeanta, Jarah &, Sdwards and 
Williem C. Kdeerds, from a judgment for poaseesion in « auit for 
forcible detainer entered in the tunieipsi Court and brought by 
the plaintiff Vandersiios, fhe eause was tried by the court rithout 
a& jury ond no point is mede on the pleadings, 

Gn the trisl plaintiff introduced in evidenoe » deed to 
the property in question dated August 12, 1936, from the defendants 
to the plaintiff ang also 4 written desaand for iamediate pesseasion. 
This proof was sufficient te heve entitled plaintiff to pessession 
without any further proof, It appears, however, that defendents 
filed « bill in the Superior Yourt charging that the deed in question 
was, in fact, « mortgage and that the plaintiff wea not entitled to 
possession except upon » foreclosure proceeding and prayed for an in- 
Junction restraining the prosecution of the foreible detsiner pro- 
seedings in the Municipel Court. It also sppesre in the records 
that on or about Septesiber 17, 1927, « master's deed to said premises 
was issued and delivered to the plaintiff end newly filed of reoord 
in the tecorder's Office of Cook Vounty, ‘Subeequentiy, the Superior 
Court dissolved the bill praying for an injuneticon ageinst the 
prosecution of the foreible entry and detciner suit and the cause 
eame on for hesring in the Municipal Gourt where judguent was entered 
for the plaintiff. It is thie cause that is before us on appeal 
from the Wunicipal Court. 





Appellants. 
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Equitable defenses affecting the title to real eatate 
will not be considered in an action in forcible entry and detsiner 
ag all equitable matters are cognisable only in « court of equity, 
Peter v. Balke, 170 Ill. 304; Gerdper v. Sohn, 95 11. App. 26; 


Kepley v. luke, 106 ill. 395, 
It is apparent from the record that the defendants sought 


relief in a court of equity and hed « complete héaring s¢ to all such 
equitable matters, Upon » dissolution ef the injunetion plaintiff? had | 
the right to proceed with hie action in the Municipal Court. the 
deed on its face was a straight deed of conveyanee ond not «2 mortgage 
apparent on its face, The dissolution of the injunotion removed any 
berrier to plaintiff's right te proceed, fhe proeeedings in equity 
were no concern of the ifunicipsal Court. The action wae still besed 
on the deed, (Par. 3. eo. @, provision 6, Ghap. 87, Sehill's Ell. 
Rev. Stat.) If the deed on its face had showh it was « mortgage or 
truet deed, a different situation would heve been presented. 

We see no reason for interfering vith the judgwent fer 
possession entered by the Municipal Sourt ond for that reason the 
judgment of the Municipal Gourt is affirmed, 


JUUGMENT AFFIAMEO, 


HALL, ?.J. AKG HEBEL, J, SONCUA, 
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GUARDIAN WAREHOUSING COMPANY, a \, APPEAL FROM 
corporation, \ f 





j 
(Plaintiff) Appellant, j MUNICIPAL 
v : 
, OF CHIGAGO. 
ROYOE A. KELLEY, | 
Oo”) TA 2142 
(Defendant) Appellee, x ¢ 2 dole Ol od 


UR. JUSTICE WILSON DELIVERED THE OPINION OF THE SOURT. 

Plaintiff seoeured a judgment by confession in the Municipal 
Gourt against the defendant in the sum of $4,642, based upon twelve 
‘promissory notes for the sum of 3400 each; signed by the defendant 
and dated April 30, 1930 and the last day of each month thereafter 
up to and including Maroh 21, 1931. iach note was executed by 
defendant upon receipt of his monthly check, 

June 7, 1932, after the entry of said judgment, the 
defendant filed a petition preying that seid judgment be vacated and 
that he be allowed to appear and defend, This motion was allowed, 
the judgment was vacated and the petition was ordered to stand as an 
affidavit of merits and the cause aubmitted to the court without o 
jury. After a full hearing the triel court found the issues 
against the plaintiff and entered judgment in favor of the defendent, 
from which this appeal has been prayed and allowed. 

We have not been aided in our consideration of the cause 
by briefs on behalf of the defendant, 

Defendant's position was that he had been employed by the 
plaintiff corporation and was receiving the sum of $250 per month 
and expenses; that a certain company by the name of J. H, Pratt 
Company, 2 Corporation, was in the hands of » receiver end that 
the plaintiff company arranged to have defendant appointed as one 
of the receivers and that in the event this wae accomplished the 
plaintiff was to inerease his salary to the sum of $400 and expenses 
which was to be returned to the plaintiff out of such fees as he 
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should receive as a receiver to the extent of $400 per month and 

the balance, if any, was to go to the defendant; that to protect the 
plaintiff the defendant was to execute and did so execute an assign- 
ment of his fees as receiver and, as additional protection to the 
plaintiff, was to execute promissory notes each month for the purpose 
of showing the receipt of said salary and expenses during the course 
of his employment from the first of April on, 

Plaintiff's position appears to be that the defendant waa 
to receive his compensation solely from the receivership and that 
the moneys evidenced by the promissory notes were advancements to 
him for the purposes of defraying his expenses in carrying on the 
business of the receivership and such business for the plaintiff as 
he was able to do, as it was uncertain as to the exact time at which 
the defendant could realize anything from the receivership. 

In support of their position plaintiff offered in evidence 
@ memorandum dated April 1, 1930, from which it would appear that 
the payments made to Kelley were advances to assist him during 
the time he was acting as receiver and until such time as he would 
be able to realize from his receivership fees. The trial csurt 
refused to permit this document to be introduced in evidenee and, 
therefor, it was not considered in arriving at the finding. 

4 document which appears to be defendant's exhibit 1, and 
purports to be an assignment of his fees as receiver, was tenderéd 
by defendant and received in evidence, This document is dated June 5, 
1930 and signed by the defendant, 

The oral evidence in the case is conflicting and we ore of 
the opinion that the trial court erred in refusing te sdmit the docu- 
ment of April 1,4 1930, If there had been no written contracts 
between the parties or memorandum made at the time, » judgment should 
properly have been in favor of the plaintiff, es under the ciroumstances 


a. 
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in this case parol evidence would not have been admissible to vary 
the teras of the notes. 

It is contended by the defendant that there was no 
consideration for the giving of the notes, but an examination of 
the evidence discloses that the giving of the notes was unconditional, 
but the condition, if any, existed in the menner of payment. In 
other words, it is defendant's position that the notes were not to 
be paid by him, the defendant, but were payable out of his fees 
received from the receivership of J, H, Pratt Company aa evidenced 
by the assignment agreement of June 5, 1930, 

In the case of Handley v. Drum, et al, 237 Ill. App. 587, 
it appears that o certain note was given, which on ites face appeared 
to be unconditional, but that there was an arrangement made between 
the parties that it was to be payable out of dividends. It was 
there held that the agreement in that case did not make the delivery 
of the note conditional, but merely its payment, and that parol proof 
wes not admissible to contradict the express terms of the note. To 
the same effeot see Weinstein v. gorintg, 234 Ill. App. 432. 

The burden of proof in this case was upon the defendant 
and it was necessary for him to make out his defense by «2 preponder- 
ance of the evidence, If the action rested purely upon the notes 
and oral evidence, we would reverse with « finding of fact in favor 
of the plaintiff, but the proof rested partially in parol end partially 
in writing. Under such circumstances it, therefore, became important 
to consider all the instruments in writing pertaining to the agreement 
having to do with the execution of the notes and, for that reason, 
plaintiff's exhibit 14 was competent. Moreover, it was executed _ 
prior to the appointment of the defendant as receiver and was made 
at or ebout the time of the alieged agreement. <A copy of this 
agreement was mailed to the defendant within a day or two after 
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it had been reduced to writing by the president of the company and 
was received by the defendant and produced by him at the trial upon 
demand by the plaintiff. It was not necessary that it should have 
been signed by him if, as a matter of fact, it was accepted as part 
of the agreement under which the notes were executed. Miers v. 
Chag, H. Fuller Go., 167 Ill. App, 49. 

Where there is more than one instrument or dooument in 
writing, they should be considered together for the purpose of 
arriving at the intention of the parties in regard to any agreement 
between them. Mayer v. Illinois Life ing, Go., 211 Ili. App. 285; 
Sullivan v. Spaniol, 78 Ill. 135. The two contracts in the case at 
bar related to the same subject-matter and should have been jointly 
considered by the trial court in arriving at its finding, 

The document of April 1, 1930, entitled, "iemorsndum" 
wea not introduced in evidence, but an offer was made by the 
plaintiff, Therefore, it is not before us, 

In our opinion the judgment of the Municipal Court should 
be reversed and the cause retried and for that reason and other 
reasons herein expressed, the judgment of the Municipal Court is 
reversed and the cause remanded for 2 new trial, 

JUDGMENT REVERSED AND CAUSE REMANDED. 


HALL», Ped. AND HEBEL, J. CONOUR, 
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JOHN GRIFFITHS AND SON COMPANY, 
& eorporation, 





WR. JUSTICK WELSON ORLIVERED THE OPINION OF THE COURT, 

Pleintiff brought his action in the Superior Court te 
recover damiges for personel injuries sustained on or about Marek 30, 
1930, in the City of Chicago, while he was a pedestrian upon one 
of the streets of ssid city. From the facts it appears that while 
he was walking along the sidewalk a wagon tipped over and certain 
building meteriai wae jolted cut and fell upon the foot of the 
plaintiff. 

The original declaration filed in the couse cherged that 
Francis ©. Moline, the owner of the truck, was negligent and it 
was due to his negligenes that the plaintiff eae injured in the 
manner stated. In April, 1932, pleintiff filed an amended deolar- 
ation making John Griffiths and Gon Gompeny, 2 corporation, and 
Tllinois Improvement and Building Jorperation additional defendants. 
This amended declaration consisted of three counts. 

The first count cherged that the Illinois laprovesent 
and Building CGorporstion retained the defendant John Griffiths and 
Son Jompany to construct « building located at or near 5 North 
La Salle street in the City of Chiesgo, and in the orocess of the 
construction of the building employed one francis G. Moline to 
carry material from and to said building; thet it beceme the duty 
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3 
of Moline himself and by his servants to exercise ordinary onre in 
the seanagenent of a certein automebile or soter vehicle used in 
gonveying seid umteriel; chergea further thet it became the duty of 
the two defendants, Illinois Ilaprovement «nd Suliding Sorperstion 
and John Griffiths and gon Company, through themselves and their 
servants, while in the construction of seid building to keep the 
entrance to the building and the sidewalk adjoining theretaj clear 
of any holes, broken beards or other substonce, so that moter trucks 
in driving slengside of asid building might not drive into said 
heles, but that the defendants foiled in this duty and, oa a result 
thereof, while plaintiff wos weiking along the sidewelk on Madigon 
atreet adjacent to said buliding, he was injured because of the negli- 
genoe of the defendants and partiqeularly the negligence of the 
defendant Moline in carelessly and improperly operating his outomobile 
go that it ren inte said hoie, cousing certain material to fell off 
of the seme and agninst the plaintiff. 
The second eount charges thet the lliinois laprovement 
and Suliding Corporstion owned and operated the building which wae 
then and there in the proeé¢ss of construction and that the John 
Griffiths and Son Gompeny, being retained as said contractor, employed 
and reteined Franeis ©. Moline to haul and deliver materials. fhen 
follows the sllegetions that the Illinois laprovement and Building 
Sorporsticn ani the defendant John Griffiths and Gon Coapany, 
permitted the holes to te ond remein at the entrance to the building. 
The third count is preectically the seme os the second in 
that it charges that John Griffiths nd Sen Company eaployed Moline 
to haul end deliver metericls end it ese the duty of the two 
defendonts Illinois Improvement and Building Gorperation and Jenn 
Griffiths and Sen Company te keep the entrance te ssid building in 
® safe condition and not permit holes or broken bosrda at the entrance 
86 thet motor trucka could enter the building safely and not oapsize. 
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Upon the triel of the cause the defendant lllineis 
Improvement and Bullding Gopberation was dismissed out of the case 
and the jury found the defendant Franois ©. Moline not guilty and 
John Griffiths and Son Goupsny guilty end ascessed damages and judge 
ment woe entered vwoon the verdict. 

The plaintiff testified thst he wes five or six feet fram 
the entrance snd upon the sidewalk when the tile fell from the truck. 

A witness by the name of Gerbite who wes with the pleintiff 
at the time of the accident testified that they were walking east on 
Madison street, on the north side of the street, snd thet he sew 
the tile feli off the wagon and strike Selloway on the foot; that 
there was a hole in the pavement and that he noticed the front wheel 
ef the truck as it went inte the hele; that the truck swayed and 
the tile fell off; thit the hole was about 3 feet from the curb and 
the accident ocourred sbout 15 feet west of the entrance te the 
building. 

M@line, the defendent, celled as a witness by the plaintiffs, 
testified thet he wae not driving the truck at the time the accident 
happened and did not know whe was doing the conttact work on the 
wuliding at that time; thet he Moline hed «1 contraet with the 
Rookwell Lime Company, ond not with John Griffithsand Gon Company , 
for the hauling of brick; thet he believed that John Griffiths and 
Son Company had the general contract and thet Griffiths wee cutting 
up the building so far as he knew, but thet he did not know exoept 
that there was 2 wooden sign with the name John #. Griffiths end 
Sen on it. 

At the close of plaintiff's exce the defendent John 
Griffiths and on Company requested the court te instruct the jury 
to find it net guilty, which was refused. 

The witness Wilgee testified on behalf of the defendents 
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4 
that he was the driver of the wagon which wes hauling the tile 
to the buliding; th=t there wae o hele in the street about ? or 4 
feet from the entrance which wee about §& inches deop ond 3 or 4 
feet wide; that he did not know what the hele was for but guessed 
it was because of some pluwsbing whieh hed been done; that the hole 
wae 3 or 4 feet from the sidewalk; thet he wee empleyed by Holine 
and that when he oeme to the building he got orders from Griffith's 
men a9 to where to out the load, 

George Jamea, 2 witness celled on behalf of the defendant 
John Griffiths and Gon Company, testified that he was «= watehman 
for that company; that the sidewalk was new snd planks were laid 
over the sidessik so Bhat trucks covld run inte the wuillding; that 
these planks come down to the edge of the sidewzlk and on both 
sides there wes * ramp built out esch way from the slanks; thet he 
aaw the truck come from the exst snd out in toward the building; 
that the plumber had dug « hole in order te mut in « water or fire 
plug; thet the depression wae 3 or 4 feet from the sidewslk end clese 
“to the remp; that this work was not done by John Griffiths end gon 
Gompeny; that the plumbing work had been done prepably 2 vouple of 
weeks before the secident. 

¥rom the evidence it would apres? that the hole which 
caused the accident waa loorted in the etreet and not st the entranes 
ereated by the defendant. it is elso apparent from the testisony 
thet neither of the defendants, Illincie Improvement and Building 
Serperntion nor the Jobn Griffiths and Son Gomseny weg lisble 
because of the negligence of the driver of the truck, ‘the charge in 
the declaration that Moline wus employed by either ef these two 
Gefendents is not supported by the evidence, Mbline appears to have 
been working for end employed by the ockwell Line Jompany ond there 
is nothing in the evidence connecting this Gempany with John Griffiths 
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5 
& Son Company, except the fact that it was delivering the goods and 
material to the building in question. 

The responsibility of John Griffiths end Son Gompany, if 
any exists, depénds on the question ae to whether or not the 
depression or hole in the street, whieh cxused the tilting of the 
truck, was brought about or created by its sect. 

The declaration in the first inetence oharged the Illinois 
Improvement ond Building dorporstion with being in the process of 
constructing the building and thet it retsined the defendant Jehn 
Griffiths and gen Company, 4 corporstion, to do the work. There is 
ho evidence in the record to the effect that John Griffiths and ton 
Goupany was in full sontrel of construction. If it were soting for 
the defendant, fliinois Improvesent and Buliding Gerverstion, as an 
agent and mot as an independent contractor, there may or may hot have 
been « liabliity, depending entirely woon the fetes. The feet that 
there was a sign on the edge of the buiiding would not be suffielent 
to fix the responsibility. If, 28 2 matter of feet, the depression 
was in e public street in front of and adjecent to the premises 
and net under the contrel of the defendant John Griffiths and Gon 
Company, them there would be no iiebility unless this depression or 
hole in the street was brought about by reason of the «ction of the 
eferescid defendant. The facet that someone stated that there had 
been some plumbing work done which necessitated the removal of the 
pavement, is too vague and uncertein te fix « liability uren the 


defendant. Smith v. Butledge, 322 111. 150; Ayers v. 


lll Ill. 406, 
in view of the uncertainty of the evidence, we are of the 


epinion that a new trial is nesessary ond for that reason the judguent 
of the Superior Court is reversed and the esuse remended for « new 
trial. 





JOOGMENT REVERSED AND CAUSE axuANDED. 
BALL, F.J. AND HEBEL, J, voncUR. 
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PROVIDENCE [KBSTITUTION FOR SAVINGS: 
a Goerporstion, 
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MILORES J. DAVISSOR, et al, GOURE, GOOR COUNTY. 
Defendanta - Appelisnts, pi ve = ] “ A i. 6] s 
Opinion filed Oct. 255) Lege 

Mie JUSTICE FILSGR GALIVEARO THE GPINION OF THE GouRT, 

The complainsnt, *rovidence inetitution for favings, « 
corporation, fiied its bill praying for foreclosure of a trust deed 
upon certain real estate, December 7, 193%, an order wag entered 
appointing s receiver for the oroperty, vhieh order wise reversed by 
this eourt, ss set forth in opinion Ne, 36611, for lack of sufficient 
notice to owners of the equity. The defendents filed sn angrer te 
the bill and = second motion for » receiver waa eade and the watter 
is before us on the sole question as to whether or not the sremises 
were adequate security for the amount slleged to be due. 

It appears from thie evidence thet the tetal amount of 
indebtedness, including principal, interest sad taxes, amounted to 
067,000. Thig amount is 912,000 in excess of the velue of the 
property aa found by the sourt. 

Defendants insist that the proper methed of somouting 
values in view of the present demoralized market in Chicspzo, ia for 
the court te capitalize the net ineane rather then te adopt the 
Opinion of experts as to the sctuel values. 

Based upon the testimony of the defendant Anna 9, Augustus, 
who had been aaneging the property for seversl yesrea, the net income, 
after paying interest on the mortgage, amounted te 91,196.38. It 
appears from the record, however, th=t there waa considerable dispute 
ag to the amount of rentels paid and no reecints for rentals were 
produced upen request. 
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Witnesses for the complainant fixed the value of the 
preoverty between ©76,000 and (42,490, Thia wa computed both on 
the physical snd economies value of the property. 

The Complainant owned the first mortgage on the premises 
here involved snd in the trust deed the rents, issues and profits 
were pledged as additional security end provision ia nade for the 
appointment of « receiver in euse of default. There ‘apoears te 
have been 2 default of the principal and interest ond = default in 
the payment of taxes running back three yeors. 

The court heving heard teetimeny es to the value of the 
premiseée ond the incese derived therefrom and with knowledge of 
the defaults as hereinbefore enumerated, was of the opinion thet = 
reesiver should be appointed to protest the interests of the complnine 
ant. Under such circumstances ‘ court of review is reluctant to 
disturb the finding of the court below. The chenselior having 
appointed 2 reesiver in this oewse pendente lite and thet being o 
matter resting largely within the diseretion of the chaneeller, thet 
order will not be disturbed uniese there apsesrs to have been 2 
Glear abuse of the power of the chanoelier in the appointment. 
Finding no such abuee of diseretion by the chentelier, the order of 
the Superior Court appointing a receiver pendente lite is sffirmed. 


GROER APPSIRMED, 


HALL, F.d. AND SEBEL, J. GONGUR, 
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THE LINCOLN NATIONAL LL¥e LOUK 
Appellee, 


VBe 


PHILIP STAMLER and GARAH STAWLER, 
Appellants, 


WR, PRESIDING JUSTICKR MaroweTtT : 
DELIVERED THE GPIAION OF THR GOURkT, 


This is an appeal by defendant owners from an order entered 
June 14, 1943, vaesting and setting aside a prior order entered 
April 4, 1933, (which denied the motion of complainant for the ape 
pointment of a receiver) and appointing « reeeiver for the premises 
Gescribed in the bill of complaint, 

The bili of complaint ware filed Mareh 1, 1045, to foreclose 
& trust deed executed and delivered November 74, 1930, whereby cere 
tain premiees in Chicago, Gook eounty, were conveyed to secure the 
payment of nine principal promissory notes fer the agwregate sum of 
$45,000 with interest at six per cent. The bill alleged defaults 
in the senieannual interest due January 16, 1933, te the amount of 
$1320, principal note Ko. 3 te the amount of $1000 due January 16, 
1935, the general taxes assessed against the premises for the year 
1929 to the amount ef $1299.49 (of whieh $578.44 had been paid on 
account), the general taxes for the year 1930 to the amount of 
$1427.92. It alleged that the prenwises, whieh were known as 4653 
Korth Lawndale avenue and as 3653 Leland avenue, consisted of « lot 
106 feet by 125 feet and were improved with two three story build- 
ings, each containing six apartments of five rooms and one basement 
apartment of four rooms, and « twoeecar brick garage; that the then 
market value of the premises was less than $45,000; that "said premie 
een are seant security for the indebtedness ovnedt by your Orater;" 
and prayed for the appointment of a receiver as provided in the terms 
ef the trust deed. The bill was duly verified by Raymond 1. Greble 


as agent for complainant. 
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Defendants answered averring that the provisions of the trust 
deed for prompt payment had been waived; that they had offered to 
pay part of the indebtedness that fell due Jonuary 16, 1933, and the 
balance at a future date as had been previously dene, but complainant, 
to the great surprise of defendants, without previous notice filed 
its bill to foreclose, They denied that they had meade default in 
payment of 1000, saverring thet complainant had agreed to extend 
that sum from January, 1933, to January, 1936. They denied thet 
the then market value of the premises was lees than $45,006, ond 
denied that the pranises were seant security for the indebtedness, 
or that unless a receiver was appointed the interest ef complainant 
would be greatly impaired, and declared that a receiver waa unneces 
sary. ‘the answer further ststes: “These defendants aver that the 
Value of the property even under the present depressed financial 
conditions ie appraised to be in excess of $60,000 although defend- 
ante have paid for esid property the sum of $85,000." 

The aiewer further avers that defendemts are in possession 
and are maintsining and preserving each and every apartment; that 
with one or two exceptions they have suceeeded in obtaining a se- 
lected class of tenants and fear that the tenarnte will be disturbed 
and the lnegome diminished should a reeeiver be appointed. The answer 
denies that there is an unpaid belance of the 1929 taxes but staten 
that defendants have deposited with the authorized agent of complain- 
ant a sum of money sufficient to cover the balance of the unpaid 
taxes for 1920; further, that the 1930 taxes are now being litigated 
in the County court on account of the excessiveness of the amount 
taxed, and that defendants will arrange to pay the amount adjudged 
by the court st the conclusion of the hearing. 

Upon the hearing of a motion for a receiver the court on 


April 4, 1933, emtered an order reciting that “evidence and argument 


of counsel had been heard and that the motion is hereby denied until 
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after sale showing deficlency.* 

June 9, 194345, complainant filed a petition in which it 
averred that certain facets had come to ite attention subsequent te 
the entry of this order, namely, that twelve of the apartments on 
the premises in question were equipped with electric lee-bexes; that 
thease were Frigidaire iceeboxes sold on contract by the Stover Co.; 
that defendants were delinquent in paywonte on same, and that cone 
plainant was informed by the Stover Co. that unless these delin- 
quencies were made up or assurance given to it, it would cancel 
the contracts and remove the ice-boxes. 

fhe petition averred that this equipment was essential te 
the maintenance of the premises as an apartment building; that if 
the equipment wae removed from the premises it would cause an in- 
fraction of the existing leases which weuld result in the lose of 
the tenants now occupying the premises and greatly reduce the value 
ef the property, to the detriment of all parties having an interest 
in the suit; that the petition therefore prayed that an order be 
entered vacating the previous ordcr which refused the appointment 
of « réceiver, and that a further order be entered appointing a re- 
ceiver for the prewises, This petition was duly verified, 

Defendants answered asserting that the facts ae te the 
¥rigidaires were known to complainant at the time of the former 
hearing; that the contracts for the purchage of the Frigidsires 
were executed long after the date of the execution of the mortgage 
in question; that the payments required each menth by the contract 
had been made but not exactiy on the due date; that the Stover Co. 
had accepted the paysgents and never complained; and that they had 
paid on account of the sales contract over 31000, They denied that 
they were delinquent to the extent alleged; and further etated that 
On account of the seasonable decorating work done on the fiate and 
ether expenses, the Stover Ceo. had accepted paysents in lesser 


amounts; thet they intended to keep up the payments until the full 
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purchase price was paid, although the Stover Vo., through ite rep- 
resentative, indicated that it will agree to reduce the mouthiy pay- 
ments to $37 a month, end they assured the court tiat they would 
make their payments regularly. Defendants stated that the Stover 
Co. had not given them any notice of forfeiture at any time or 
served any notice of delinquency; that os a matter of facet it never 
seriously complained about not receiving monthly paynents nor about 
the time of the meking of the payments. They denied that the 
Ftigidsires will be removed from the building as stated; that com- 
Plsinant in ite efforts to appoint a receiver was trying to incite 
the prejudice of the Stever Co, against them. they asked that the 
prayer of the petition be denied, This answer is duiy verified by 
both defendants. 

Defendants argue here that the denini of the motion for the 
appointment of a receiver on April 4, 1935, was an adjudication of 
that point which operates as a bar to its renewal in the same pro- 
ceeding unless additional grounds for the appointment of a receiver 
are alleged amd proved. They cite Parrott vy. Hodgson, 46 111. App. 
232; Leigh vy, Laughlin, 150 Til. App. 630, and other cases. én 
order for the appointment of a receiver pendente Lite, however, ie a 
were interlocutory order, and while the fact that it has been passed 
upon should undoubtedly receive due consideration upen any subse- 
quent eimilar motion in the same proceeding, it doem not operate 
as a bar and does not limit the jurisdiction of the chaneeilior. 
Deyis v. Blair, 262 111. App. 417; Kelly v, Marks, 267 111. App-199. 

Notwithstanding the defaults which existed and setwithatand- 
ing the fact that the trust deed provided that a receiver might be 
appointed in esse of default, the power of the court in that respec! 
is not arbitrary and should be exercised only where the court is 
satisfied that there is imminent danger of loess if is ia not 


exerciced. Moreover, the burden is upon the party applying fer a 
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receiver to show that there is danger of loss from neglect, vaste, 
miaconduct or insolvency. This court so held in drank vy, Siegel, 
263 T11l. Apo. 316, Under the rule there announced we hold the 
order appointing tis receiver was net justified. in the riret 
place, the allegations as to the value of the presisea are vague 
and indefinite, snd these were apperently overcome by the evidence 
intreduced at the firet hearing. It is significant that the order 
then entered reeited that the court heard the evidence, while in 
the order entered in the hearing held on the petition filed June 
9th, there ie no such recital. the findings of the last nawed 
order are also vague and inderinite. 1% does not appear tuieref rom 
at what time, If any, defendants promised that the defaults would 
be cleared up, while it affirmatively appears from the record that 
the taxes have been now provided for. We are not unmeware of the 
Tule that it ie not necessary that tee order recite the fecte, 
provided the evidence in the record supports the order, (Centra) 
Trust So. v,. EsGurm, 257 Ili. App. 45), wut the facts waiech here 
appear with reference to the value of the property are whelly in- 
sufficient to establieh, in our opinion, that the premises conveyed 
are scant security for the debt. The refrigerators were no part 
of the criginal security and any delinquencies with respect to 
payment therefor seem to have been waived by the company from woick 
the seme wore purchased. 

The order appointing a receiver was not justified on this 
record, and it will be reversed, 

KEVERSZD, 

BeSurely end O'Connor, JJ., coneur. 
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PAUL B, VLRRIRG, ‘ 
Appellant, 4 
APPRAL FROM SUPERIOR COURT 
vs. 
) OF GOOK COURTY. 
LUCIA A. WARD, ) 
Appelice. ) 


2 2 Tare 13. 
BR, PRESIDING JUSTICR MATCHETT 
DELIVERED THE GPIKIOR OF THES COURT, 

i. thie eause was before this court on « former appesl 
(Eleming vy, Yard, 249 Ili. App. 649) where an order, which sustained 
a decurrer to the second amended bill and dismiased the sane for 
Want of equity, wge reversed and the cause remanded. This appeal 
is from a decree extered July 11, 1932, overruling exceptions of 
eomplainunt te the repert of o taveter, dismissed the biii ef con- 
pleint fer want of equity. 

Tae original bill of complaint was tiled January 22, 1923, 
and as amended averred that certain deeds exeouted by couplainant 
om July 27, 1911, which conveyed certain premises in Chiesge knom 
asp the £liie avenue aid Minerva svenue propertics te Jehn &, Ward 
were in fact mortgages. The bili prayed for am accounting end fer 
leave to redeem, 

The anawer denied that complainant ever wae the orner ef 
the properties, averred that the same belonged te Jenn Kk, fard, te 
whem the decds were Gelivered, oméd set up that defendant, Lucia A. 
Ward, wae the wife ef said John E. Ward, now deceased, and that the 
deeds were executed in settiement of matters growing out ef eertain 
joint adventures in which complainant and said Jem £. Ward had been 


@ngaged; that concerning these mnttere suite were then pending which 
were by ngreewent digwissed pursuant te the settliewent, ihe anewer 


expressly devied that any oral agreement had been made whereby the 
deeds were to be considered as mortgages, snd asserted that the al- 


leged rights of complainant haé@ been adjudicated against him in 
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P 
other litigation and that complainant was estopped from ascerting 
his olnim by laclies, 

The controlling question to be determined is whether the 
allegation that these deads were in fact mortgages ir astablished 
by the evidence in the record, Some preliminary questions, however, 
arise on the record. 

Il, As already stated, defendant, Luella A, Ward, ie the 
widow of John E, Ward, with whom the transactions cencerning whieh 
Complainant brings quit, took slace, John B. Ward died testate, 

a citizen of Seuth Daketa, on August 4, 1923, His will, duly pre-e 
bated in South Daketa, bequeathed one dollar to coach of five persons 
Named and bequeathed and devised all the rest, residue and remainder 
ef his estate to defeniant, and defendant ecntended uson the trial 
and averred in a supplewentary anewer that she was defending the 
suit brought by complainant as legatee of John B. Yard, and that 
couplaineant was therefore an inecowpetmit witness under the statute 
to testify concerning the tranesctions wiich took place bhetveen him 
and John B. Ward prior to Ward's death. This contention was sume 
tained, an‘? such evidence offered by complainant was exeluded, 

This ruling is assigned as error and is the princig2l preliminary 
question which must be determined, The point requires 2 construction 
of section 2 of the Evidence act (Cahili'sa Ill. State. 1933, ehap. 
$1, see, 2) which in part provides: 

“fo party to any eivil setion * * * ghall be allowed to 
testify therein « * * in his own behalf * * * when any adverse 
party * * * dofends os * * * Heir * * * er devisee of any deceased 
person," 

Complainant contends that irs, Sard defends this suit not 
as a legatee under the will of Joan &. Hard but as @ grantee named 
in two deeds executed by John &. Yard \ovesber SO, 1917, «nd re- 
corded in Cook county, Illincis, August 7, 1922, which purcorted to 
convey tie said premises to Lucia A. Ward, 


The criginal bill in this ease was filed Jamuary 22, 1923, 
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and comslainent 4id net im and by that 0111 gue Mrs. Ward aa dee 
visee under her husband's will. fhe bill alleged taat deads from 
John B. Ward te his wife, Lucia A. Ward, recorded August 7, 1922, 
were as complainant was informed and believed and se stated the 
facet te be, delivered grior to the death of ssid John &. Vara, 

The eecend amended bill filed Sovesiber 9, 1927, alleged 
the execution of these warranty deeds by John &. Yard on Rovember 
30, 1917; that the eame were recorded in Cook eounty, I1llineis, on 
Auguet 7, 1922; that the premises were conveyed by these deede to 
Lucia A, Ward witheut connideration given by her; that the convey- 
aneoes were gratuitous; that Lucia A, Ward at that time had notice 
of the rights of compiainant end had notice that John EB. Ward held 
am undivided one-helf interest in wid to the presises as security 
only fer the payment ef certain notes ef complainont, wich notes, 
the bill averred, were on Sovewber &), 1917, sesiagned by John BE, 
Ward to Lusia A. Yard. The seeond amended bill aleo alleged that 
Jonn K, Ward was in possession of the premises ond collected the 
rents and profite thereof from July 27, 1911, te November 30, 1917, 
and that Lucia A. Yard had bewn in poesesnion of the premises from 
Hovember 20, 1917, up to the time of the filing of the bill, eel- 
leeting the rente and profits, 

Defendant filed her anuwer October 5, 1974, denying any 
motice ef any alleged righte of complainant but aduitting that 
the notes ande by complainant “were tronsferreé to her by the will 
of her deceased husband,” and that she kod breught euit upon them. 
Im the 6th parngraph of the anewer she admitted that she wae the 
wife ond widow “and otteined title te eald premiees involved 
herein upen the ¢esth of said John 8. Ward." Thies ancwer nowhere 
further discloses through whet means or from what scurce she 
Claimed to have obtained her title to the prewises, 
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On December 15, 1923, defendant by leave filed s supplemental 
answer in which she specifically denied that the deede in question 
conveyed there presises, or any pertion thereef, to her; 4mie4 that 
the slieged deeds were valid or affective conveyances, and denied 
that «cither ef them passed any title te her. “Ghe averred that these 
Geoae wore never delivered to her during the Livetiwe of John &. 
Ward and said that she was not informed and had no knowledge of the 
existenee of the deeds, or either of them, during hie Lifetime; that 
she never sav or had possession of, oF knew of the exlatence of the 
deeds or either of them during the lifetime of John &. Ward, She 
averrei tuat the deeds were found smong his pavers after his death 
on August 4, 1922; that he never delivered or parted vith the 
posseasion and control of the deedw during hie lifetime and never 
delivers? the same te her; that the deeds were stil) in the 
pessession and control of Jehn EZ, Ward at the time of hin death on 4 
were found thereafter among his papere, Che asserted that they 
were rot, therefore, valid conveyances and did not pass any title 
whatseever te her, but on the contrary overred that her title to 
seld real estate came te her only by and through the wil: ef Jehn &, 
Yard, dated and exeeuted on or about Getober 10, 1903, under and by 
which oll) the residue of hie property, real, personal and mixed, 
was given, devised and bequeathed to her. 

Upon the hearing defendant produced ae a witness Marry J. 
Yard, not a relative but «a friend of deceased, who Lived in Huron, 
Seuth Daketa, whe testified that he maintained an office ir Huron 
eng had been engaged in the real estate and insuranee business; that 
he 414 conveyancing for John &. Ward in Ais Lifetime; that he eon 
sulted with John &. Ward in Seuth Dekota in Hovember, 1917, and on 
November 35, 1917, John #. Bard came to his effice with deeda to 
certain property in fluren, South Dakota, and asked “im te make 9 


conveyance of each sesarate tract to Lueisa A. “ard; that he prepared 
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such deeds and then John &, Ward eigned them in his presence and be 
attached his seal and certifieate and then handed them to the 
grantee, Mrs. Yard, in the oresenee of John &. Ward, and that she 
handed to John EB, Ward wo dollar in the presence of tue witness; that 
he afterrerd secured from John &. Ward a deseriptien of theee Chi- 
@ago properties, returned to hie office and wrote cut deede for 
these properties also. He identified the two warranty deeds produced 
as the ones which he made out and handed te John &, Yard, od anid 
that Jenn E, Yard signed them in hie effice but never in his sresence 
delivered them to Era. Ward; that he 4i4 net see the deeds again 
until after the death of John ©. Yard om August 4, 192°, when ot 
the instance and recuest of Ure, Yard he called at her residence and 
she gave him the deads before described, conveying the South Daketa 
property to her, so that they might be put on record; that witness 
‘them called to the attention of ire, Ward the fact that deede te the 
Chieage properties had also been prepared; that he then made a sesreh ~ 
ameng the pavers of deceased for theee deeds and found then in paciere 
mache’ boxes where the rest cf deceaved's popers were; that the bex 
was marked “John &,. Ward--Chicago oruperty;" that these deeds were 
net vith the pspers of Mires, Yard but were in the box of John &, 
Ward; that the South Dakota deeds were in a box marked “lwela A, 
Ward." The witness further testified that August 4, 1920, “hen he 
secured these deeds from smong Mr. “Yard's papers, he mailed them 
together with a two doliar fee te the recorder of deeds of Cook 
county, Illinois, fer record. 

bucia A. Ward testified that she firet ome the origisal of 
these desde whe: the sane came back from Chlieago; that the deeds 
were kept in #r. Yard's little tin bex; that ehe wae present when 
the deeds were taken cut of the bex; that Harry Yard took the deeds 


out of the box end that she had never seen these deeds orier to the 


day that he took them out and 414 mot Know of their exizienes and 
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hed never heard of them, Ghe admitted taut in the course of her 
duties as executrix under the will ahe (14 not inventory the Chicage 
properties as any part of the eutate of the deceased. 

Sr. Ackley of Ackley Gres. Co,, who were in the real estate 
business in Chicago and whe sanaged there properties, collected the 
Pents, etc., testified that the firm ram the property in the name 
ef John ©, Yard up to the time of his death, 

This uncontradicted svideuce shevs that the deeds frem John 
B, Vera to defendast, Lucia A. ord, were never in fact delivered 
during the lifetime ef John %. Yard und were therefore ineffective 


to pass title te Lucia A, Vurd. Of the nupercus caves oo Holding 


we need cite only Cline vy. Jones, lil 111. 563; aweg vy, Hawes, 177 
Tll. 409; Welgand vy. Autschke, 253 111. 26%, ‘Certifies copies of 


the deeds in gueetion were offered in evidence by compiasinant and 
were exeluded by the ccurt, amd complsinsht has set argued errer on 
thie ruling. 

Complainant, however, does centend tust the eourt erred ina 
holding that he was an incompetent «liness under the statute, and 
seers te bese “ie contention upen the theory taat Aaving enee taken 
the position of a grantee, defendant is sew as against complsinant 
@stopped to assert that she defends this suit as a legatee under 
the last will and testament of Joan &. Yard. He gites mo casa di- 
rectly in point but ealls attention te a number of cases in which, 
under certain eircumatances, it was Keld that a defendant was ea- 
topoet te take a positions inconsistent with ene theretefore taken 
where the party with whem he dealt had relied upon Ais representa- 
tienes and would be prejudiced by euch reliance. Complainant says: 


“Te ufe not eencerned now whether there was «a vaild delivery 
ef the deada, but whether defendant heaving eieeted te claim under 
the deeds and treat the delivery vaiid she is cow extopped from 
Taising the guesticn,* 


Complainant elites cases such ae Vail v. SJorthwestern utual 
Life Ins, Jo., 192 ill. 567; Gibson v. Brown, 214 Lil. 350; Bationa) 
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Importing Go, v. Beer @ Ce., 324 Lil. 346; Bondy vy. Samuels, 333 111. 
635; Selman vy, Geary, 334 111. 645; Kadmond v, Gdilie, 346 LLL. 225; 
Jackson vy, Sroming jing & Go., 202 Lil. App. 199; _Mahhe v. Mahe, 
#11 ILl. App. 323; besides a number ef canes fram other jurisdictions 

®e think it de quite unnecessary to diseuss theses cases in 
detail. ‘the basis of evtoppel in these cases is fraud, wid the gen- 
@ralh rule is announced that where by atetanent or conduct a party 
has made a representation to amctuer, apen whieh that other kaa re~ 
lied, the party so representing may mot theresfter change hie posi- 
tion to the dasage of the person relying upon hie representations, 
In ench one of these casoe there devolved upon tue party estopped 
a duty which he disregarded. Ynat fuct digtinguishes all theme cxcoe 
from the instant ease, ira, fard upon the death of ber husband was 
not ebligsted to diseclore her defense to complainant, aid she was not 
- pat to her election ac far ae nis claime were gonecerned. She hae an 
absolute right toe defend as te her may seem best. She may claim 
under the deeds, or the may claim under the #111. Tne decision in 
that regard is absolutely for her. Uhe might claim under beth the 
deeds an4 the will if she eww fit. ‘the defences are not inconsis- 
tent. As a matter of fut, hor pleseding did net disclese unen whieh 
theery she would defend up te the dwte she lied her supplesental 
anewer, snd complainant did not exeept te either of thease anawera. 
We hold the court did not err in this regard. 

til, A second preliminary question is raised by come) sine 
ant's contention that the court erred in refusing te reepen the ease, 
te grant leave te file an amendment te the second amenied bili, md 
te continue the esuse for the purseses of taking depesitiona, 

The statute of Lilinoia (Smith-lurd's iil. Kev. State. 1933, 
chap. #2, par. 37) grante authority to courte of chanesry toe permit 


amendments te bille on terme such as the court may 4eem proper, and 


it ie the usual practice te grant auch leave at any time during the 
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pendency of the suit to avoid the effect ef a variance in the 
proofs, llewitt v. Dewent, 57 111, 60%; Gordon v. Heynolds. 114 
tii. 119. 

In support of the motion for leave to amend the affidavit 
of solicitors for complainant was presented, to the effeet that 
it was in their opinion necessary that the laws of the State of 
Chihuahua in the Kepublic of Kexico should be pleaded for the pure 
pose of showing that a certain document executed by complainant 
and John &. Ward September 23, 1915, wae wholly witheut considera. 
tion and veid undor the lawe of Kexiso. For reasons we shall later 
state, we think that an offer to prove such laws would have been 
Wholly iswaterial, and for that reasen alone it must be held the 
court did not abuse ite diseretion in refusing ta leave to make the 
anendment. ‘the other ground upon whieh complainent asked a continu. 
anee was that he might produce the teetinony of a number of wit- 
nesses living in Huron, South Dakota, whe made affidavits to the ef. 
fect that at various times covering a period from September, 1915, 
te 1920, John &, Ward made certain oral statements te the effeet 
that complainant still had an intereat in the premises in contre- 
versy. As a matter of fact, the affidavits of these witnesses were 
net produced in: court until July 11, 1932, upon which date the 
final decree in this case was entered by Judge KeGoorty. it is 
aiffieult te understand how complainant could be Held te have been 
diligent in this respect in view of the facts disciosed by the reeord, 

the origimal bill was filed January 22, 1923. the judgment 
of thie court rewanding the cause was entered Yepteuber 14, 1928. 
Defendant filed an anewer to the second amended bill Cetober 3, 
1928, and by leave of court she filed «a supplemental anever on 
December 13, 1923, in whieh she specifically set up thai che was 
defending as a legatee under the will of Jonn &. Ward, thus giving 


due notice to compicinant (it must be presumed) that she would 
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eontend upon the hearing that he wae an incompetent witness, The 
deposition of Uarry J. Yard showing that the deeda frem John E, 
Ward to defendant had never in fact been delivered prier to his 
4eath was filed with the clerk ef the court February 9, 1929. The 
proofs before the master were closed April 26, 1929. 

The motion of complainant for icave to asend and to take 
depositions was first presented to the court December 19, 1929, und 
it wos continued frou time to time and denied January 6, 1930, and 
again, as already vtated, July 11, 1942, Complaineont knew as the 
hearing pregressed that defendant Lived outside the State and was 
attending the trial at great inconvenienee and expense. We think 
he cannet euccesefully be heard te contend that he was surprised 
by the ruling of the court that he was an incompetent witness, 

Her om these facts can it be maintained that any diligenee what- 
soever was exercised in order to cbhbtain his testineny, Under such 
clreumstances we exannot hold that the rulings ef the trial eourt 
constituted an abuse of its diseretion. Gliver v. Wilnite, 201 
Till. 852; B 3Q., 206 111. 74. 





Moresver, it is our epinion after an ¢xesinatien of the 
affidavits, thet even if this evidence Kad been produced it gould 
not have been held conclusive upen the issue, but on the contrary 
it was so leose snd indefinite in character ae te have Little weight. 
Similar evidence offered in similar cases Sas been declared by the 
Supreme court to be ofom “dangerous species" and, as we shall Later 
see in reviewing the evidence in thie case, could not under any 
circumstances he held to be determinative in cheraecter. Sutphen v. 
Sughmen, 35 Ill. 186; Lindauer v¥. Cummings, 57 Il]. 195; Heagan v. 
Hooley, 182 I11, App. 250. 


I¥. Tre law acplieable where a costpisinant contends that a 
deed absolute upon ite face ia in feet a mortgage, is well settied, 


the early authorities are reviewed in Ruckman vy. Alwooed, 71 111. 155, 
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where it wae shown that the basis of the rule io found in the ab- 
horrence with which a court of equity regarde fraudulent conduct, 
it being held that om attempt of a granter te convert that which 
is mere security for » lean inte an chsolute conveyance, awounte 
te fraud, and that parol evidence is therefore adwinoible te con} 
tradict the written deed and te show the actual facts. Of course, 
the burden of showing the fects whieh would entitle eompleinant te 
relief 18 upon complainant, amd it muet be svewn by “clear and 
@atisfactory evidence.* Kulik vy, Uapusta, 303 21. 208, ALi evie 
denee tending te show the intention of the parties that the deed 
should in fact be a mortgage Le admissible. if it is in feet o 
mortgage, the right of redemption can be cut off only in some way 
provided by law. Beare y, Yord, 104 111. 16. If the inetrument 
was in facet a mortgage at the tine it wae delivered, it of course 
remains e mortgage thereafter, 

Vv. the controlling question in this case is whether the 
decree diguilsving the bili was justified under all the evidence. 
Compiainant im hie reply brief says (rightly, we think) thet the 
evidence is ef uch character ae te make thie question practically 
one of law. The reoord eetablishes the feliewing facta: 

Defendant, Lucia A. Ward, ot the time of the hearing was 
76 yeare of age. She ix the widew of John ©, Yard who died et 
fiuron, South Daketa, August 4, 1922, at tne age of 54 yeara. Ten 
yoare before Aia death he suffered a stroke whies ag alfeated his 
Fight hand thet he could write only with 4iffiecalty, sd his wife, 
defendant, thereafter wrote most of hie sorrespondenee for sin, 

Complainent Fleming st the time of the trial lived at 
Glendive, Zoptenea. fe wae tuemn 47 years old. ¢ also at ane time 
Lived in Huron, 5. Dak., snd the Yards hed known bin from beyneod. 
For several years prier to Februsry 3, 1911, compleinent had been 
engaged with John &. Ward in joint adventures which involved the 


buying an@ eeliing of horses, cattle and real estate. Correapondeng 
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shews that the transactions were speken ef a parinership tranaac- 
tions. The evidence dows not disclese what, 1f anything, each con- 
tributed to these joint adventures, bat the evidence iniieates, as 
stated by Yard in one of hie Lleiters to complainant, that compl aine 
ant was deing the work while Ward waa furnishing the money. In the 
course of hin dealings vomplainant had secured, apparently en his 
own agcount, contracts for the purchase by him of two pieces of 
¥eal estate in Chicago. One of these was known an $300 te 8508 
Bilis avenue, Was on a corner and ieproved. the other was known as 
6457-8) Ninerva avenue and was lwpreved by a Flat building. 

Vebruary 3, 1911, ewsplainant, as party of the first part, 
and the Yarde as purty of the second part, eitered inte an agreement 
in writing, reeiting in substances that gomplainant Aad a contract 
for the purchase of these two properties; that the Minervs avenue 
property was eneumbered by o first mortgage of §320,000 and the 
Billie avenue property by a mortgage of 245,000; that by the terns 
ef the agreement of purchase a second mortgage was te be put en the 
Bllis avenue property for the sum of 915,000 snd another on the 
Minerva avenue property for 516,000; that in consideration thet the 
Warde would tranefer to cespleuinant five quarter segtions of western 
land described, complainant would agree to deliver a perfect title 
te this Ghicage preperty to them, upam the further consideration 
that beth parties weuld sign a note and the Yards would give a 
mortgage beck te secure these notes of 910,000 on the Minerva avenue 
property and $15,000 on the Zllis avenue property; that the deeds te 
the property whould be delivered to A. 7, Wilmarth, attorney fer th 
Warde, at Huron, South Dakota, 

Your days later, on February 7, 1911, complainant and the 
Wards entered inte another vritien agreement, whereby the Wards mod 
® similar agreesent te convey four quarter sections of iend, whieh 
are deseribed, to cowplainant, ‘This centract, unlike the one doted 
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Vebruary 3, 1911, is elened by Lucian A, Yard as one of the parties 
of the second part, is under seal and ie acknowledged before Kk, H, 
Hill, a notary public. Apparently this wae intended fer the uee of 
complainant in dealing With persone other thw: the Varda, 

On tae same day complainant and Jowm K, Ward entered into « 
another written contract “hich reeites: 

"That whereas, the said parties to this agreement have been 
eonnected in business relations for the past five yeare, and at ihis 
time in perfecting deals in whien they are connected, it is agreed 
that the Party of the Firet Part (comelainmamt) shall secure deeds 
to property in Chicago, deseribed, as foliows:* 

Thereupen follows a descristion of the Chicago properties and a 
stateuent that they are «encumbered by $75,006. The agreement further 
in subctanee provides that the parties te the centract “together with 
imeia A. Word, will sign a note aid mortgage for tventy-five thousand 
G4oliats (926,000.00) more on the Ghieage properties, the deede and 
title te the said Ghicage properties te be forwarded te A. ¥, Wilmarth 
at Huron, South Dekota, the sudd deeds conveying the title te the 
said CGhicage orceperties te Join &. Ward, Party of the Seeond part 
hereto;" that Ward would, at tae time of the delivery of title te the 
Chicage pregerties te him, deliver to compleinent certain land den« 
eribed in Seadle Veunty, out Dakota, end that at the time of the 
completion of the tranafer gompiaisanti would give a deed to Yard fer 
930 acres of land known an the Lindley raieh in Greegery county, 
South Dakota, subject to a first mortgage ef 94800 and & seeond mort- 
gage of 93556, alee a quarter section of land in Stanley county, 
Gouth Dakota. The sgreement further provided: 

“The party of the First part (complainant) will not e*1) 
end tranefer the lands deeded te nim by the Party of the Seeond 


Part, but that he will held these as evidence of erudit, ond at the 
end of the traneactione between the Party of the Viret Sart amd the 


Feastushiy eane snd a dttision made, tne ssid Party of Ehetvtat 
Part will regonvey to the Party of the Seeund fart the said lande 
conveyed to him wsieh are herein specified,* 


The sereement alse previded that eae #xson os Fiexing eoul4 
#@l1i and dispese of the preperty in which he end Yard were ivter- 


eated, Fleming would deliver toe Ward the procesis ta be held by 
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Ward “until the traneaetions and sales of preperty are conswimeted 
by the party of the first part as herein agreed te and as soon as 
oll the property is sold the Party of the Second Part will at once 
deliver to the Party of the iret Part oneehalf of the met proeeeds 
thereof, which he hae received from the Porty of the Firat Part, and 
at that time to convey tne of the ‘hicaro prepertias to the Party ef 
the Firet “art and the Party eof the First fart will reeonvey to the 
Party of the Second Part the lands under thir acremmeant conveyed by 
the Party of the Seeond fart to the Farty of the Firat Part," 
Pieming further agreed te produce a certivicate ef a reputable 
Chicage bank that the Chieago properties were of the value of 
$125,600, and the agreement provided that Ward was to receive the 
rentals from the Chicage property, pay the taxes, ineuranee and in+ 
terest on mortgages therefrom and retain the balance *to ve divided 
‘between the parties to this agreement on the completing of their 
afiaire as herein agreed te.* 

thie agreement alse provided that fard was te pay out of 
moneys received from Fleming, first, a note ond mortgage in the 
James Valley Bank for $6700 and any other moneys Yerd chould nave 
advanced te carry out end aid Fleming in dispecing of oroperty and 
eontracts, Thies agreement further previded: 

“It is hereby further agreed that all other vritten contracts 
between the said parties to this agreement are hereby caneelied and 
declared to be of ne foree and sffeet*; 
and further that in addition te thie coutract, wd ae a gart of ite 
consideration, a separate contract would at thet time and date be 
drawn between the parties to the agreement and lucta A. Yard, te be 
used by Viesing in securing the deeds to the Chicage property, “but 
the ssid contract is understood by the said parties tc this agree« 
ment te be subject te all the eonditione seeecified ond when the deal 


ie conzsumsated between these partiea on the Chicago preperties and 
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gancelled at the tine of gald tranefera." The agreement further 
stated that Yard accepted tae CAlcago properties upon bis om 
judgment and “et upon any representations as to value wude by 
Pieming, This agreanent was under geal and ackneviedged before a 
notary public, 

Thereafter the deed of Ilenbelle Curran and Alehard Wurran, 
dated Yebruary 1, 1911, senveying the 2liis avenue property te 
John B, Yard ond Paui &, Plewing was recorded in the reoorder's 
offiers of Ogak eounty om Aarehn G, 1911, 

Webraary 21, 1921, Beniel buflin amd Mary Oulfin by ware 
renty deed conveyed the Minerva avenue property to Joun &. Varad 
and Paul &. Fleming; which document was aleo recorded Marek 6, 
4911, 

Prier to the regerding ef theese decds John Mh. Yard and 
Paul Fleming executed a truet deed dated Februsry Gi, 1911, oon- 
veying the *llia avenue property to bark 7, Madden aa trustee to 
weoure em indebtedness of 915,00, and thie truet deod war recorded 
Haren 6, 1911. Gm the same dute, February 21, 1911, Joun &. Yard, 
iméia A, Yard and Poul &. Flesing wade and exequted another truest 
deed conveying to Mork #, Madden as trustee the Kinerva wvenue 
property to secure an indebtedness of $10,000. Ali theme convey- 
anees were mad¢ subject to the exieting morigages ‘hen on these 
properties, Bareh 1, 191), Paul & Hiewing by warranty dead ander- 
teck to convey a one-half interest in both these pieces of real 
estate to Jehm &,. Bard, anti this deed was recorded in the recorder'’s 
office of Cook sounty Mareh 11, 1911. 

Mareh 14, 1911, Johm & Ward and iuelia a. Yard by « deed 
undertook te eonvey to Paul &. Sleming at undivided eneehalf in- 


terest in Lete 1 omd 4 in Bleek 12 in Bgandele, being the Ellis 
avenue property, and “let 16 (except tae Herth 86 feet) and Let 


17 in Wadeworth Gubdivisies ef Bleck 6 in tue Seoomd Plat of 


Weedlam," being the Sinerva avenues property, hia deed was 
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recorded June 12, 1911. 

Taly 3, 19011, Jenn &, Ward Siied » bi) oF compl sint 
against Poul ©. Pleming in the Circuit eourt of Beadle county, 
South Dakota. fen days ther-after he also filed a bili of come 
Plaint ageinet Poul =. Fleming in the Superior court of Cock county, 
Tilinois. Both theee bilis prayed for an acecupting. As a reault 
of thie Litigation the parties agreed on a settlement ef their 
4ifferences and entered ints an agreesent in writing dated July 
27, 1022. ‘The ngreenent stated that it was between John %. Ward 
personally, and by hia attorney, A. &, ®ilmarth, as party ef the 
firet part, amd Paul E. Fleming, by Ale attorney, G. A. Kelley, 
party of the second part. It recited that the eulte above dese- 
eribed cere pending; that the parties to the action have reached 
& settlenent; that “thie sgrement is etered inte ar en edjustment 
ef all differences between the two parties;* taat Yard agreed te 
4immiss beth actions and “te accent in oatiefeetion of bic claims 
ong denende sgainst the party of the second pert,” these two Chicago 
properties deceribed in the contract. The contract recites thet 
theee properties are te be secepted subject te aertgages arere- 
gating $200,000, lese 95800 whieh had been paid; that Yard would 
mesept the lauds in Beadle county, South Dakota, subjeet te the 
gmecusbrances againet them at the time they were traneferred by 
Fleming, vith the additional sum of $5500 with accrued interest 
thereon frem Mares 14, 1911. 

The agreement further provided tuat said party of the 
first part slse agraed te assume the payment of the notes and 
Obligations witch he had given for money paid te the party of the 


weeond part of endersed obligations af the party ef the second 
part; that it should include two notes gives by ¥. G. Lewis for 


$2060 each and en4orsed by Flaming and Jlesing thereby agreed on 
his part “te convey the legnl title to tie undivided one-half 


interest te said rreserties dezeribed in Geek county, iliinoie, 
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new held by him showing no ineumbrances or liens agsainet said ene 
half interest im said preperty, subsequent to the tine he reeeived 
ani¢ title from the party of the Piret part;" that he would fure 
ther agree to convey the Legal title te the Henadle gounty lands 
gubject te the payment ef the inoumbrances againuwt the same at the 
time he received the title therete from Ward and the payment of 
the a44itional sam of 35500 with interest thereon from the time 
Wieming reeetived the 35500 from ¥, L. Kontgomery, the persen then 
heiding the eoulteable tite te sald prenises, The agreement pro- 
vided that s)) other papera signed as of that date were te be eon~ 
aidered ae a part of and garrying out thie agreesent for eettie- 
ment; that the abetraets ef title te the Beadle county lands te be 
recertified, shewing mo cthex ineumbranee againet them, and that 
the sbetreete of title toe the lands im beadle seunty, topetwer 





together with the 
eontreet or deed for reconveyanee te be delivered to the James 
Valley Benk for Yard on paying the $5500 ond the abstract of 

title to the Chicnge preperty, should be deliveréd to Mastman and 
White for exevination; that Yard agreed to dismiss the sult as soon 
ae he received the decds specified and the abstraste examined to 
show the title ae deserihed, and agreed that each party ras to pay 
hie own conte. 

On this contract appears the folicewing notation; “I do 
hereby agvee to the foregeing settlement,” signed “Lucia A, Ward.” 
The netes which Yard ssaumed and agreed to pay are by Surther no- 
tation stated to he one to the James Valley Sank fer 94706, one to 
¥. i. Montgomery for 710,006, anether for $5300, amd one to ¥. C, 
Lewis fer $2006, for which John ER, Vord had given his individual 
note, 

Thereafter Vlewing eaecuted two decds deted July 27, 1911, 
eonveying te John A, Yard on undivided oneshalf interest in beth 
properties. These deeds were filed for record in the office of 
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the recorder of deeds of Cook county July 29, 2921. iu and by 
these deeds John %. Ward again aseumed and agreed te pay all the 
mortgages on both pieces of real eatate, weien then aggregated 
about $100,000. 

de a part of this traneaction compiainant executed and de- 
livered te John &. “Yard three notes for $5,000 each, ali dated July 
27, 1911, paysble to the order of John &, Ward, éruwing interest of 
eight per cent per annum. the notes by their temas were to become 
due in one, two and three years after date, respectively. 

By reason of a mistake in the legal deseription in the deeds 
the lands conveyed in the opinion of the Chicage Title © Trust Go. 
apparently left in complainant Fleming o titie of resord te the 
undivided one-half interest in the Kinerva avenue property. In 
1912 one Badden recovered judgment againet Fleming im the courts 
of Cook county. 

The letters which passed between the parties reeoguize the 
interest cf complainant in the Chicage property prior te July °7, 
29212. April 24, 1922, defendant, drs, Yard, wrote te eoaiplainant 


saying: 


"kr. Ward you won't ane: this, but Paul 1 want te ask 

u if you couldent let me have some of that $1000. you promised me, 

want to ge home to see my blind ether & 1 dont like te take it 
away from iz, Yard as Ao hag 60 auch to pay out, & Paul your 1/2 of 
interest on your notes are due, dont yeu tnink you ought te pay 
that, ©2 uaft to keep ap our interest, 1 want to tell you Paul 
thees flats are now in good shape better than when you turied tien 
toe us, 4 it hae been througa we thet they ave: I keep a goed watch 
on them, Paul I do think you treated us shameful when yeu get Yr. 
Ward dowa in Sioux City, 4 wade Bim turn over thst 710,000 unbe- 
known to me, we would have that $25,000 pretty ceer paid new & we 
Radent signed any papers te give up that emount, Think of it Paul 
when you go before your cress © in church, isent that terrible 
Paul, you told 4x. Ward Kaddens got 26200. ow ve dident ove tham 
enytiing, we hadent signed up with them, think of it Paul, Cant 
you get we some money from your rich friend Poul, & then she ean 
¢nke Bexico land fer it, I think Hr, Yard is getting tes oi4 to 
be tra is sueh realestate whet he wants is semetning that be 
eantake life easy & Renembor Paul when sver you help us pay out on 
the flate 1/2 of them are yours, we want you to feel an interest 
in then. e011 ?auk I hope you will send me «a beautiful card in 
acknowledgment of this letter if netuing moore, i like these 
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Rice cards. they will make quite a mice picture You rexserber 
how you & I fowed over the Phone, well it dident amount to 
st ¥ fours truly, 

re. J. B Ward," 

Agoerently, thereafter Ward eas infyrmed of the mistake 
in the deed and fearing impairnent af hiv titie by reason of the 
Matden jJucgnent om Kareh 24, 1915, wrete to Jove i. Lujan, seying 
that he hef been trying for o month to Find the adéress of eom~ 
Pleinont on account of au error in « deed, adding, "It is to hie 
interest oz well as aine te get it cerrected." Om the following 
fey Ye, Pord wrote conplainesnt te the same effect, requented an 
anewer by right sersage ond reminded complainant that he, Yard, 
heé tro or three letters frees eoriplainent eaying he would sake core 
rections “omy time if any thing war wrong." 

As a result of negetiation the perties met et Zuron, South 
Dakota, Septenber 23, 1915. x. Wilmarth, attorney for John F. Yard, 
was sleep present, oc wee Themes Sieming, brother of complainant, 
end hie abtemey, tr. Rellegy, whe had fermerly also represented 
oorplaingnt, At that meeting a written "Statement of indebtedness 
of Paul FE, Fleming to John E. Yard, Since Settlement of July 27th, 
3911," weer eulbpitted, 

The tteme included the three notes fer 35,000 vith acerued 
interest executed July 27, 1911, om item of $1500, apporenily advaneed 
by Yard to Fleming “at 51 Pase,* with intercat to October 1, 1915, 
am item of 9150 spporently advanced at James Valley Bank October 1, 
2915, with interest, an ites of $900 ensah in Chieago vith interest, 
an item ef 3260 for renta esmplainant had eellested from the flats 
in Caleage, with interest, and an item ef $250 advanced at Omaha 
With interest, ssaking a total sum ef $22,605.10. For this anqunt 
Goupisinuat cxecuted and dslivered feur prowiesery notes for (5630 
@ach, one of these payable Qeteber 1, 1917, another July 1, 1914, 
auc the other two Gctober 1, 1914. Ali of the aotes were te the 
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order of John &, Ward and drew interest at the rate of six per 
oent after date. Upon the delivery of these notes the notes 
executed and delivered July 77, 1911, were marked peid and een- 
gelled and eurrendered, Jobn B. Yard aeknewledged receipt of 
these notes by a writing ae fellows: 


"Huron, S. Dd, Sept. #3, 1615. 

Reesived from Paul #. Fleming four notes for [3650 engh, 
Gated September 23, 1914 end due October 1, 1917, July 1, 1912, 
GOeteber i, 1913 and Ceteber 1, 1938, respectfully drawing 6* in- 
terest, sawe being in full eettiement for all treneaction in- 
eluding the $5200 Bontgomery note oxy money downed ocr advasced oF 
given on eny stock or lands or eny other things that the said 
Paul &. Fleming hae received from me, aud I do furtner in con- 
sideration of said retes release any right, title or interest that 
i may have had or now have ic the ranch in Mexico knows as the 
Santa Gertrudis Aanch end Anexea lecated in Camerge County, State 
of Gnihuahua, Eexioo, mai ds iurther state that aii transace 
tions between us are horehy settled ae per this reeeipt, The said 
Paul S, Fleming in further consideration signing @ quit ciein 
decd* (here follows the legal deseription ef the Chieage proper- 
ties) *aiso the giving of the power of attomey te A. ¥. ¥Yilwarth 
ané Ralph %. Hawxhuret to quiet title to enid property «foresnia 
@esorited, said Paul 4, Fleming at this time certi‘ying that he 
has never traneferres this vroperty to any ether person, * 


This paper also bears the certifieste of defoniant, Lucis A. Ward, 
that she bas read it, understands it ond arrace te its conditions. 
AS & part of the eeme traneaction eoupleinant executed and 
aelivereé a quit claim deed conveying to Jom “, Yard beth of the 
Caienae properties and executed and delivered the fellowing dequnent: 
"Yale is te certify that in consideration of the receipt at 
thie time drewn to be signed by Josm fi, Yard in full settiesent of 
all elaime sand demand by him ae ageinet we, that I hove not at thie 
time and have not kad einee Juiy 27, ivil smuy rignt, title, inter- 
est, claim or demand ef sny kind, nature or deseristion in the 
property hereimaster deserited.” 
Following this is the Llegsi deseriviien ef the cnicage preperties 
and thereafter the further steiement, “i furtner eertify tnat i 
lave not transferred, aseigued, wortgeced or piciged in any cay 


the sald preperty herein described since the 27th day of Juiy,1912.* 
Thomse Flesing, a brother of ecouplainant, *ne vas present, 


gays that softer tae pagers were signed ir, Yard turned te compiaine 
ant ond said, “Faull, everything is just az it was belore; netning 


has been changed at ali, euly we stopped tne judgment.” 
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Ae a part of the seme tranenetion Fleming executed « power 
of attorney te A. #. Wilmarth or Aalph K. Howxhurst, suthorisaing 
thes te appear in ony suit in Cook county, Illinois, fer the pure 
pose of clasring the title to the property. Pursusnt te that pewer 
the appearance of complainant was theresfter ontered in » suit 
Drought by ard fer the purpere of reforming the former @eed, 
4a answer waa filed for cemelainont ty Namghurst se bis attorney, 
admitting the allegations ef the bill, on@ « final fdeeres in faror 
of Jgonbn &, Yard was entered adfudging "that the fae simple tithe 
absolute in and te sald property be and hereby is vested ond cone 
firmed in complainent herein, Jona #. Ward, * 

After the deats of John ©. Yard on Hoy 48, 19°75, Lucia A. 
Ward began suit egainst Fleming in the Circuit court of Seadle 
sounty, South Dakota, upon the prowieeory notes given by Fleming te 
Jonun B, Yard Geotember 23, 1915. Fleming filed au apswer in the 
suit in whieh he set up that the notes had been fully said and 
settled and that he was not indebted to the plaintiff therein; 
further, that the notes were cbtatned ané secured by fraud and aia- 
representation, and that there ean no conecideration received for 
then at any time. This anewor wae verified, Judquent ves entered 
in faver of Lucia A. Ward in that action for $44,772.60. 

Thie is the hietory of the transactions between these 
parties so far as they are 4isclosed by the written documents and 
court proceedings. 

After the settlement eof Septasber 93, 191f, there seens io 
have been practicsliy no business transactions betreen compleinant 
and John &. Ward. Pre, Yard (the evidence inéicates) received only 
ene letter from compleinant tuereafter, and there were no claime 
whatever made by him with reference to thie Chiesage sroperty until 
& few wevks after the 4eath of John B. Yard, when eorslainant 


@alled upon the Widew, Gomplainert (whe upen this pcint was a 
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eouipetent witness) testified in substance that he then demanded his 
notes, told her that they hed been paid out of the rents of the 
Chicago property, and aleo demanded that one-helf of the property 
be conveye? to him, Se testified alee that Ure, Ward admitted the 
justice of hie claime but stated that he was preeluced by «a deeree 
and that she therefore would not recognise them. She denied these 
eonversations to which he textified, and there were no ether persons 
present when they teck place, There vas « later visit by complaine 
ant te Ere. Ward, aod on Jenuary 22, 1983,- almost twelve yeare 
after the firet settlement wae aed@ and mere than seven years after 
the settlement of 191%, « he filed this entt. 

Vi. The foregoing, we think is a fair statement of the evi. 
dence in thie reeer¢d bearing uoon the Leeves in thie care. The evi- 
dence naturally falie into four clases: (1) the written contracts 
and decumenta manifesting the eereemente of the parties; (8) the 
eorrecpordanse betwoan the “ards snd coenlainent priser and subeee 
quent te July 27, 1011; (5) the court reeorde and proceedings show 
ima the litigation between Jen *. Yard and comoleinant during 
Ward's lifetime awd betwen defendant and eomolainent thereafter; 
and {4} the conversations ond conduct of eomplsinant and the Warde, 

in no view which *o tare of thie evidenes ean it be held te 
mect the quantwa beetazary te eetabligh the relationshi»y ef mort. 
gagor and mortgugee at any time between these parties, Therelke 
met a line or sentence in the documenta (many of then executed under 
the adviee of counsel and some of thew under eenl) from which any 
euch inference may be drawn. Tae doewsente as o whele and in every 
Line tear witness againet complainant's contention. The eorres- 
pondenea between the parties ie the enly evidence frem whieh any 
inference that after July 27, 1911, complainant had any interest 


in the presises may be dram, Urs, Yard in her letter 4oes suggest 


thet complainant help te pay out on the flats in Chicage and tells 
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him that he should have an interest if ke dees eo; but complocinat 
aid not sceert the proposal or comply with any of ite conditions, 
indeed, im one of his Letters to the Warde he epeake of the Chie 
@ago property as “your property” aid in another letter sayr that 
he will give an affidavit that he had no dutereet after the set~ 
tlement of July 27, 1011. Ye ore not persuaded that complainant 
Was willing te swear falsely ageinet sis own intereate. 1% Le 
Suggested by counsel that the reason fer this adatiesion wae that 
@omplsinert might escape the obligations of an indebtedness 4ue 
from him te Madden end om which Nadeen teok Judywant im 1919. 
Theat reason, while plausible, ie whelly imadequate, 

The ecurt pregeedings, tos, are quite inser«i«tent with 
the theory thet gomplainent hed any imterent in the eremices after 
July 27, 1011, or certainly after the settienent of 1915. The 
enever of complainant to the suit kre. Yard brought at Kurem acon 
the metes given Geptewber 24, 1915, is ineongeivable if in fact 
the allegstione of thie bill of comolaint are sow toa be taken as 
true, The court proceedings asd the juiguents ectered may net 
technically smcunt te an adjudication ef the precise Leoue raised 
here, tut they do make it quite impossible te believe the faete al~ 
leged in complainant's bili. 

the whole eonduet of complainant, toc, pre¢ludes 2 recovery. 
Defendant eentends plausibly that eowplainant ie guilty of laches 
whieh would prevent his recovery in a court of exuity, Thet sueeties 
it is unneceneary to decide. Yet, in weighing the tectinony ve can 
net encape the necessary infermees from the fact that from September 
23, 1918, and during the life of John K, Ward, thie corpisinent made 
ne claim shatesever upen the “ards with respeet te thin Chicage read 
estate, smd that hie sesertion of hie supposed rigite ras pewxtponed 
until after the aged men with vhom ne bed bee dealing pasaed sway, 

Complainant here hae argued quite at lemgth the preposition 
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that there was no cenpeiterntion for the rattlenent of September 23, 
1915, and hee strenucuely sought to introduce into the cage @ gone 
troversy *ith reference to the laws of Bexiee whiek it ie elaimed 
have some becring om that point. Aa we view the case, those laws 
were wholly femsterial, and what the same way or wey not have been 
eould have little, if any, beaving woon tne weight to be given te 
the testimony apoesring in the recerd. if we assumed that the 
teatinony of witnerses whose affidavits were produced snd whese depe- 
sitions comeluinent desire? to take were oli im the reeerd, and if 
we ssoumed the truthfulness of the testiseny of Thomas Fleming as 
to remarke by Ward at the time of the settienent of soptenber 23, 
1916, the evidence would still be insurficient ts establish the 
Pelationehip of wertgasor ond mortgagee between these parties, 
whieh in absolutely exceniial if cecpisinant is to ereveil. The 
written docunents, the cenduct of the parties, ihe sorreansendenee 
between then, the court records, are againat ecmpisinsnt en the 
isque of fact in this cave, ond of ageinat theme indefinite and 
uncertain eviderce a6 to ore] aémissiene are of little weight, 

The question for thie court of review ie whether te gam say 
the fin¢ing ef the maeter, thich wae anoreved by the chmiceller, on 
thie iesve ef fact is against the preponderance of the evidenee, 
Wa cennet cay 96, and ter that reason the decree is affirmed, 

AFFIRMED, 


O'éenner ond Hefurely, 73., concur, 
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J, ©. BULLIVAS, 
Appellee, 
ve, 


THEO. A, SOMMIDT LITHOGRAPALNG 
COMPANY, a Corporation, 


oot 872 LA GLA 


BR, PRSSIOING JUSTICN MATCHaT? 
DELIVERED THE OPINION OF Thx COUAL, 





in ap sction upon contract of eapleyment Ter tae paynent of 
@raving account and commissions and upon trial by the court tnere 
was a finding against defendant in faver of plaintiiy for the sum 
of §173%5.84, which defandant asks ua to reverse, 

the eause Wae tried under an ametided statement of claim ag 
amended, delendant having been @#xcused trom Piiing an alfidavit of 
merits, At the sloee ef wll the evidence prepositions of lew ond 6fF 
fact were submitted by defendant, amd the rulings of the court 
thereen have beon preserved in the record. 

4e already atated, the netion was for drawing seeount and 
Gomoisaions alleged to be due te plaintiff under the terme of cere 
tain contracts of awployment. It io urged thet the court erred in 
allowing Claime of plaintiff whick in fact bad not accrued or wa~ 
tured when the euit wae filed, took in permitting recovery of claine 
for compencation which secrued after the eapireation of the contract 
of employment and plaintiff's resignation seteetek, en Sidinains were 
aguenned Upen an coFrroneous theery and are execssive, ond that the 
finding ef the court is contrary to the weight of the evidence as 
to certain items on which commissions were allowed. 

As the name indicates, defendant corporation is engaged in 
business ae Lithographers, On Geptember 2, 1950, plaintiif was em- 
Ployed >; fefencast ce a salesman, The agreement of exploynent was 
im writing and of that date and provided that plointiff should work 


for defondont exclusively in an agreed torritery; thet plaintiff 
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ehoulé have o érawing accwunt ef 7100 a week dawned om cales eredite 
of $75,000 per year with a five par cent comwiseien en all vales 
eredits in excess of that emount; that alter the quota ef 875,006 
should be reached, plaintiff's commissions were to be due and pay 
able ene-helf tae 10th of the month foilewiag the entry of the 
orders and the balance the luth of the month following payment of 
invoices by customers; that sales values ratser than biliing prices 
Were to be used in making caloulations, and adjusimentes were to be 
made covering any increaves er decreases in erderx, wid alee te 
eover any cencellations of orders. tne contract provided: 
“Sales eredite to be calculated as Teliews: 
Urdera sola cn our © bande at feee velve, 
Ordere sold on our 5 busie at 14 times fame velue, 
Ordera sold om our A barie st ® tinep foee value, 
Overeprice te have a saleg eredit ef 2) times nermal 
value. 
The sgreement provided that it would cemtinue until aAeril 
BO, 19AL. On April 24, 19%1, there wae a further acreement thet 
plaintiff woul? continue to work om the some basie witheut ony ob. 
ligntion on the part of either serty as to the duration of the 
agreement. m Septenber 14, 1931, a new cyreement, effective oe of 
September let, wae made, It previded that ¢efentant chauld rencer 
to plaintiff a detailed statement the firat of each month thereafter, 
asheving the bolance of plaintiff's secourt at the ond of the recede 
ing month with odditionel eredita estebliche4 through now scaler 
4uring the month and debiting plaintiff's weekly check und spectal 
paywents chieh might be made en his account. Py this arcreement the 
éraving scesumt was ineresnce4’ to $128 a wook, with the anderstending 
thet if the velume of business dronped off materially it might be 
reatore? te the fermer sum of $100 « week, 
Plaintiff continued te work under thie agreement until Pe. 
eenber 31, 1931, when he voluntarily auit his emeloyment and pre- 
sented nie resignation, whieh was accepted. ais sult for coumin-~ 


sions was begun February 11, 1932. in hie original procesdinge and 
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up to atid after the beginning of the trial plaintiff claimed the 
tetal amount due Rim te be $3179.47 Tor items wutated in detail, 
Pending this trial this statemeut of iteas wae ey ieunve withdrewn 
and plaintiff substivated a atautenent of aceount shewing = total 
amount claimed to be due of 91'735.86, the amount for whieh he 
finally obtained judgment. This amount seems te have been reached 
by eouwputing the commissions of five per cent on salew amounting in 
the agexsgate as clained by him to the sum of $55,477.15, plus 966 
due on bis account, the substituted statement does net purpert te 
snow the dates upon which the different items claimed accrued, 

Defendant contends and plaintiff admite that the fin4ing ane 
Sadgment of the court includes itewis which had net aecrued at the 
date the suit was tiled; teat a substential part ef the judmement ene 
tereg was for amounts which matured, if at ail, after suit war bew 
gun, SeTendant arguee, on the authority of Lowhin Hale @ Go. x. 
Race, 74 11d, 422, that plaintiff eould not recever damages which 
haé not accrued up te the date of the filing ef the awit, Plaintiff 
on the contrary, oites Sterrett y, Lenmrards, 711 111. Apo. 284, 
where the court geaid im « suit on on alleged lease that thers was 
no error in entering jademeet for inetailmente of rent which, 
eltheugh net due when the quit «as begun, were due ct the time of 
the trial. ‘What the particuler circumstances were it thet ease do 
net appear from the opinion, whieh cites Eney. of PL. & Pr., vol, 
il, @ S41, erroneously printed in the repert as volume *, 

Hemiin Hele & Go. vy. Hace, gupra, Bas never been overruled 
but nes been modified with reapect to the law there announced re- 
garding euite breught by a discharged empleyee fer eeoarnte install- 
mente becoming due te him thereaiter under the terms of his contract. 
Zeustece, b6, vs Shufier, 65 lil. 244; Doherty v. Schipper & Block, 
#80 Ill. 128; Jomes vy. Dunten, 7 111. App. 586; and see also the nete 


to Ggden Howerd Co, v. Yrand, 8 4.i.K. 342, ond Anne. Cases 1912 &, 
Pp. 364, 
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Tae precise question wa have ceneidered hore, however, 
against defendant 


seems te have been determined in the case of Davis y, Stevenz- 
Bayie Co., 192 lil. App. 374, whore the defendant eontenied, as 
here, that a disputed item cf comaission axhould not b4 taken inte 
sceount because 1t did net acerue until after the beginning of the 
eult, There, as here, ah amended petition making elaime for such 
items wae filed. As the cpindon in that case ie only abet racted, 
in the report, we quota Libersily. ‘he court there waid; 


"The neat queation te pass on ia the claim of the defend- 
amt that the deliveries of the advertising material ordered in 
certain cases asiounting to $1591.75 (om which the coxmiestens 
would awount te $205.48 secording to the defendant's version of 
the aeesunt, ond $515.35 according to the plaintiff's) 4i4 not 
take place until efter the suit was begun, wid thet therefore the 
transactions could aot properly te tuken inte account therein, ine 
ae much ae Davin, it iw claimed, wan not to receive ereadit for his 
eommiceion until ‘the goods were bilied out atid delivered.' YTheee 
> agg were not included in the first Stutement of Claim filed, but 

were brought into the ease by the amended Statecent of Claim filed 
Ooteber 23, 1915. 

“It is met necvseury, ia owr opinion, te pase on the ques- 
tion whether this 3285.85 or $316.55, ae the ease may be, was or was 
not due under the evidence whem the mult wae brought. Conceding 
that it was not, we think the awendent wae eligwable, the evidence 
aininaible and the gee correct whieh took 1% inte eacoant. 

Deh e: Sebips & Bhogk, 167 141. Apo. 413, 
Ware not Py dl en #31 are with the one wt af, a® gounse) Ter ape 
pellant point out, but it ie of interest ae showing tiat the Appeli- 
ate eourt of the Second District thought taat, in the light of sub- 
sequent opinions, Lang on whieh the aprelisnt in thie care re- 
lies, ueed in Howlin » 78 TLL, 422, needed notification. 
When the Suprese court affirmed the judgenent of the Apyeliste esurt 
4¢ ueed language in ite opinion, avidentiy with deliberate intent, 
whieh to our mind fully covers the right under preper pleadings or 
omendmente (if not indeed without such amendment) te bring inte a 
wait iteas of the sane nature ae thove originally sued vor which 
matured between the eommeneement ef the suit snd the trial. Speak 
ing of an employee whe may, under certain cireumetances, treat the 
sentract of Siring as sontinuing, it says: 

‘oink < if the suit ie not commenend, ox Ai gummgnged berore, 

tried, until oie tera of eaployment hae expired, he may recover 

@ contract price of hie wages,’ ste. 






"of this statement the appellant saye that it is = pure 
fietum waieh cannot overrule Somjlin v. Sut 4% affirmed with- 
out rewark the deeivsion of the Court whieh bad in ite opinion 
critieized that case, Ye think if the atatesent wae dictum, it wae 
‘a Judicial dictum’ which we ought te follow, especinily ae it seeme 
in furtherance ef fuctice and siaplisity of action snd in no way 
Gould have injured nor even ewibarrassed the deffeadent in his defence. 


As appellee says, ‘It merely brought before the Court contreverted 
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matter of the emune nature as submitted by the original pleadings, 
the effect of whieh gould only tend to increase the amount claimed, 
wren In fact it wos an advantage te him' (the defendant; ‘in that — 
it avoided the necessity of his waking defense to a eubsequent suit 
involving the same subject matter. '* 

A second queetion of law arises upon the record. Awe already 
stated, the contract of employment was fer an indefinite time. 
Plaintiff's last tere of empleynent began September 14, 1931, was 
for an indefinite period and was voluntarily terminated by him on 
Deceuber 31, 1931. The drawing account provided for by the written 
contract had been paid in full. The written statements by defendant 
ae to plaintiff's nccount at the end of each month had teen delivered 
to him, Printed thereen war » request in substance that any inaccue 
racy should be called to defendant's attention at once, aid ne such 
complaint apoears to have been agade. 

Defendant therefore new contends as a matter of law that, 
haying thus voluntarily quit his employment and ended hie contreet, 
Plaintiff is not entitled te receive any compensation whien had sot, 
aterued and become payable to hie during the life of the contract. 

The statement eubmitted Oetober 31, 1931, shoved a credit on September 
2, 1931, im faver of plaintiff under his former arrangesent in the 
sum of 91386.81. ‘This was thereafter augmented by sales and wax 
offset when plaintiff quit his employment by the amount of hie 
4vawings which up to December Slet amounted to $2204.34, and unless 
the seeand half of his comaiacion which was payable only when in- 
voices showld be paid by customers ie collectible as the saue ac- 
erued after the termination of the contract of employaent, it is 
evident that nething whatever wae due te him. Thise proposition 

ia therefore of controlling importance. 


Defe dant cites three cases + Colletti v. imox bat co., 252 


ui. ta 468, 169 BE. B. 6438; BeCreery v. Day, 6 dselhe Ae $03; and tlinten 
y. Des Egines Busic Co., 228 8, #. 664, As the Colletti case is 


moet persuasive by reasen of its similarity to the faets here ap- 


pearing, we shall undertake to analyse it alone. in that case it 
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appeared that the parties entered into an agreement in writing eon 
firming an oral agreement whereby defendiont would wmyloy plaintiff 
in certain territory a# 6 sales agent. Plsintiff wae to have a 
draving aceount of $7500 e year, payable monthly, and cormigelone 
were to be credited to him on the baaie of ten per cont on all eales 
up to $150,000 for the calendar year, The commission above that 
aweunt wae to be two per cent, and the tetal of plaintiff's draw- 
ing account, plus meney advanced for traveling expenses, would be 
deducted frem the tetal commiesione. the contract vas mode January 
31, 1925. FPiaintiff entered upon his employment and sontinued the 
same until January 18, 1926, when the agreement wae renewed with a 
modification 28 te territery, and with tre provision that the drave 
ing account should be $10,000 instead of (7500, The complaint al- 
Leged that pleintiff continued in the employ ef defendant up te 
Septeuber 1, 1926, at whieh time the employment “was terminated by 
the consent end sgreement of both plaintiff and defendant;" thet 
the cales made by plaintiff between January 1, 19°6, and September 
1, 1926, teteled more then $166,000; thet slaintiff's coomiseions 
thereon, at the rate of ten per cent for $150,000 and tee per cent 
for the bulence, were $16,010.98; that plaintiff had been paid for 
kis drawing eccount snd traveling expenses $9,038.64; that, after 
deducting this amount, there wae « balance fue plaintiff of 
$5,972.24, with interest, for which he demanded judgsent, Pisiatifr 
secured judgment whieh finally reached the Sew York Court of Appesle. 
The courtin that case stated that while the anower of defend- 
ant set ferth fucts net whoeliy in accerd with the statements made in 
the complaint, for present purposes 1+ might be regarded as admite 
ting that the allegations of the complaint were true. The opinion 
ttated, horever, thet the agreement of termination might have ore- 
vided for a total reseission of the employment contract as from the 


beginning, in which ease it would state a cause of action to reeever 
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the reasonable value oj the services rendered, less the amounte paid; 
that agaln, the agreenuent might have provided that plaintiff should 
heave commigeionus, at the contraet rate, based upon sales wade by him 
prior to September 1, 1926, but it contained no such provisions; 
that the complainant alieges merely that om Septeaber 1, 1926, plain- 
tiit's employment was terminated by the consent and agreement of the 
parties; that under that statement of the agreement, without more, 
the presumption was that the pirties thereto intended te discharge 
each other from there contractsebligations enly whieh were yet to 

be pertormed. ‘he opinion citee Willisten on Contracts, sec. 1327, 
and states: 

"tn this view the olaintiff wae disehearged from the obliga 
tion of renderiag further services, while the defendant was dig- 
charged from the obligation of making further paymentea, as the 
commissions, yrevided fer by the contract, would not nave been 
payable anti January ist, 1927, the defendant was released from the 
duty of payine them. The pleintiff, standing upen tue terma of the 
ete yeowes.? the termination of whieh has been alleged, ean 
The opinion further estates that even if pleintiff did not intend by 
the agreenent of discharge to release defendent from its promise te 
pay commiseions, nevertheldas he may not procure their payment; that 
under the terms of the contract of amploynent of January 14th piaine 
tiff promised te render services to Aefendant, ae ite sellers agent, 
throughout the year 1926; thet on January 1, 1927, plsintiff war to 
receive commicsions at ten ond two per cent, reekoned upon the ap~ 
gragate prices received through eales made by bim during the colen- 
dar year, lees the smounts advanced for expenses aid drawing ace 
eount; thet ir ouch case the doing mst take place before the 
giving; that in 51] econtrnets for servide, the presuuption is that 
the performance of the service is 2 concition precedent ic the pay- 


ment for 1%; that in that case the serformuece of services throughe 


out the year constituted a cendition precedent upon whieh the pay- 


ment of commissions wae meade dependent; that yearly services were 
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te be exehanged fer yearly commissions; that the contract 4i4 not 
previde for an exehange of monthly serviees for monthly comminze 
sione; that plaintiff wae net entitied te commissions, either fer 

® year or for a part of a year, since the payment of commissions, 
o@ an entirety, woe mede dependent upon the performance of sorvices, 
8 on entirety, and pexformunce of the Latter had net been made, 
The opinion «tates that in sagveeing to terminate the eontract of 
employment the parties did not otherwise provide; that the eourt 
cennet new interpelate a centract prevision wich the parties theme 
BGlves neglected te sake. Humerous authorities were cited. 

Vhile in many reepecta the facts are simiiar te those which 
here appear, w¢ think this case ie distinguishable in that ip moking 
their contract the parties failed to provide fer a yearly service or 
any other definite period of services ac a condition preeeden: to 
peying. #iaintiff here had a periect right to resign and teruinate 
the contract om Deceuber 31, 1931. Hie resignation wan not in viela- 
tion of the terne of the contract bui wae in seceordanee with ite 
terms and in conformity with ite previsions, Lt tx the contention of 
plaintiff that the ease im tonirclied by Sackett v. Centaur Motor Os., 
199 Ti. App. 472. 

in that east Guckett, plaintiff, was ssployed by defendant 
eorporation for an indefinite ters as eniee mansger at a eaiary of 
$25 9 week and one per eent ‘ef the greoea sales emonating fren the 
sale of autouedilee scld through thie ofSies,” The sontract wan made 
May 26, 1911. Sy « supplemental vontrat made August 49, 1011, it 
Was provided aise that Gsaekatt ehould reesive one-half ef one pear sent 
om all care going into the state of Tincorsin after tiat date, and 
OR that cate ao hilwaukee eoupany agreed to buy and defendant te 
@#1) YO cars of seven 4h. ferent patterns, the contraet providing, 
however, that the number of ench pattern io be taken should be option- 


@l. On January 22, 3912, plaintify wae discharged by defendant, 
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After that time the Centsur Co. delivered to the liilwaukee eonpany 
27 of these care and wee paid therefor $45,908.72, em which smount 
Plaintiff claimed and obtained judgment ic the trial court for his 
sommission of one«half cf one per cent. It aleo sagpeared test on 
January 22n4 the defendant company had written orders for cars 
amounting to $9,167 from certain retail dealers, which care were 
mot delivered until after that date. There were alae existent «t 
that time sllegsd contracts of defendant with retail dealers, on 
@ach of which emalli deposits had been puid to defendant company. 
Bach of these alleged contracts contained an agreement on the part 
of the dealer to buy of defendant a specified number of care at 
eertain prices for each of the seven patterns of cara therein mene 
tioned, tut it wan optional with the dealer to take ears of eny pat- 
tern or patterns, Upon writ of error defendant szorntended in this 
 @ourt taat plaintiff was antitied te receive commiesions only on the 
money received by defentant for cars delivered while oleintiff was 
in its employ, 484 1t was urged Dy pisintiffe in this court thet he 
Was entitled te receive one per cent ef the umount received by dee 
Tendant from the retail aecalers with whom defendant had suck al- 
leged Gonutraste at the time sf hie discherge ari alvo oneehnif of 
one per cent on the care Gelivered te the Kiiwaukee cespany ofter 
Janusry 22, 1912, The contention of pleintis? wee sustained, 

in that ease, this court ix wm epinion ty Er. Juatice 
Baker, stated that the alleged contracts were unesrtain and lacked 
mutuality and were at most executory comtiracts for the sale ef care 
and not seles under which the title paesed; that wher the sano vere 
executed vlaintiff had ecompleted the work he was obliguted te do, 
bat that he haf pot earned hie coxmicsicn chen discharged because 
no binding contracte of sale aad been made, ner had the care which 


were to be sent to Wierensin as yot been sent there. The court 


said, however, that when defendant delivered a car to a retail 
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dealer under euch elroumstances the woneys reesived for the ear 
should be regarded as “receipts emanating from a sale of an autome. 
bile sold through: this office," within the meaning of the whrase 
ae ueed in the contract of empleyment and that cars shipped to the 
Milwaukee company on orders reecived after plaintiff's discharge 
must be regaried as “care going into the State of Viseonsin" within 
Phe meaning of the contract. The opinion further atates: 

"If the alleged contraets were nething more than arrange- 
menta, when an ‘arrangement' with a prospective purchaser ripens 
into a sale, it gives a right to the agent to « commiseien fer the 
reagon that the agent's efforts are the efficient cause of the 
sale. Here 1t fe iumaterial whether the olaintiff 4id or 41¢4 net 
make the arrangement,’ he was entitled to the conmissions on the 
Gars sold through defendant's office under arrangements effected 
while he was in defendant's employ.* 

The theory upom whieh the New York case proceeds is that 
the agreement for compeneation is referred to the rescission of the 
@ontract. in the case before us, we do mot think that the regigna- 
tion ef plaintiff amounted to a reseisoion of the contract. It 
ended it, It termimated it, and no new rights would thereafter 
acerue te either of the parties under it, but ite termination did 
not destroy the right of plaintiff te reeesive compensation for his 
services, Yhen defendant accepted the beneFit of these services 
and appropriated to its own use the profits therefrom, equity and 
fair dealing would require that 4t should pay the contract priee for 
the same. If we are right, it follews that plaintiff wae entitied 
te recever,in addition to the drawing aeecunt he had received, any 
further comulesions whieh would have aeorued to him under his eon- 
tract between the time of his resignation on December 31, 1931, and 
the beginning of the auit on February 11° of the following year. 

One of the items in dispute concerned «a claim on account of 


an order obtained from Bunte Bros: in Septewber, 1930. Goods were 


invoieed on this order to the smount of $4308.90, and the court al- 


lewed plaintiff a commiseion thereon, calculated on the "A" basis 





ere ate ‘oS cman epeyats 
a | oh nee a aaees 
’ ow or is 

‘ v " ; 





stmnateeee to gatanom eat afaghe "yeod'vto els Palywondt 
edt ot beqgetde atao tote bas tooayotom: To feestaoe ent ab | 




















ont x92 ui ain ant wet carseaimh ine Bee ® 

er erry wanna. ‘~ ots atrotts Md thes. Ro is 0 
= ns kee eo pi ma neg B Pek Sie taint dpa gnatte io 
; nelly PEL QUELTA TOSTE 





mi og "aaabas Tob at saw od @ 
darts at abessotg oneo snot wa ‘ont sie hate nena cree oat fiat 
“pid te ‘aviaeloset oui oe borretes ed aoltess quae “ot tn . 


crn area. 
sain ot tnt sah tom ob ow au exeled onse suit al 


ead Weonedd BLuew ardgls wR on ‘haus a padoataes ny tar i bbe : 
bib Bol tantanes avs sud 92 tabs eoteteg ont te wile of - 
aid cot wedtanuegeca svisest oe Thisatese te tists oats ane | 
aeolrise ned? ‘to ti'tened att Sodqsous Beahino tb aoa | 
bas “i iupe ,tsor teen agitore oad wev awe edt ot hogar or 


tot oo tua forté noo esis aa skuerte i deat eutuper biaow hace : 
beLlihene ane Vrhents te dadd awoltot tt «daig ta ote ow 1 omen ‘oat 


or 


sane ,bovieoss bast of tascove gakwoxt add of noke ihe aa 
asioo ati sebaw aid of boutoon ovad biwow Ho kite saotoataaes ' 
bao BOL LE undaseat ae me htoug tees abit to ois wad neowted sense 

» te9Y galweiict ear to ai yrawtdet mo sive out ts yataadged = 
to amyoves ao minfo a howrsonos otuqets me empse ev? te or eaten: 


+a Seer ony 
enew shood .06 ef , toduntasd me sone ‘eavaat ‘mort beaiarde ‘Tebre ae 
ae 
whe ves aalt bar 102. B0ERE Lo savome eas eg xebro ohas ae bepiovet 
a BP te & 


ateas "A" ef? mo » bese Lue Leo smonrest eolue sarod | 2 ‘Mabendere bowel 


CE Ae ee 


id 


{er two times the face valus) of $430.99. Defendant offered teatie 
mony to the effect that there wae s apecial agreement in regar4 te 
this order, in substence, that plaintiff shoulé receive in lien of 
commission fifty per cent of any prefit defendant might make on 
the order. It is conceded there were no prefite., Plaintiff denied 
that any such special agressent rae made, and claimed that the less 
was due to improper work by defendant. Two officials of the defend 
ant eowpany testified to conversations with plaintiff tending te 
shew the special agreement, and one of them, kr. Thomas, preduced 
the copy of a latter, the original of which he said he had handed 
to pisintii?, and whieh set forth such special agrement. Plaintiff 
Was requested ts preduce the original but said he 414 not have it 
and that he 41d not rexember that sny such letter war hended to him, 
Tt is now argued that this written evidence was marmufsetured for the 
eccacion. the commiscaien sheet for September, 1926, containe a 
motation ai the bottes with refermoe to this ordor, - “Commiseions 
en this order ae per agreesent.” Pisintiff usually reeeived these 
statements about the 15th of euch month, At the sloom ef the evi- 
dence defendant tendered propos tions af fact to the court in which 
At specificaliy asked for a finding to the effeet that the order 
was taken under such special agreement. ‘ne finding was refuced. 
Tae trial court therefore bas expressly found against defendant on 
this issue of fact. That finding ie here oititled ts the same 
weight as the verdict of a jury, and while there may be doubt, we 
do not think the finding should be eet aside, 

Anether controversy between the parties concerned a “CoeRd 
order," so-c lied, taken August 31, 1951. This order was seld by 
plaintiif at the price of $1750 and goods to the amount ef $2247.50 
were Gelivered on it. On this order, however, it appeared that of 


the total price billed only the sum of $9920 wae paid by the customer, 


The contract of September 2, 1930, between the par<ias provided, 
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after speeifying the basis of computing sales values on A, B and 

C basis, the following: “Over-price to have a sales oredit of 

2) times normal value." It was the contention of plaintiff upon 
the trial that beeause there was an item of over-price in this orde 
the entire face of the order, or, as he contends, the invoice price, 
should be multiplied by two and a half and the result entered ae the 
sales credit. in other words, he would read this provision of the 
contract of September 2, 1930, an if it said that overeprice orders 
should have a sales credit, ete, In this case, the estimate by the 
eslesman and the customer amounted te $1685. The actual sale was 
for $1780, The amount of the over-price wan $67, ultiplying the 
over-price two and a half times gives $167.9), whieh added te the 
estimate gives a» total ssies eredit of $1480.50. Calculating on 
the "A* basis for sales credit (or multiplying by two) the result 
is a sales credit of $3701, and se it appeared om the comission 
sheet of Auguet, 1931, furnished by @efenédant to plaintiff. There 
wae, hovever, at plaintiff claimed, a substontial over-run on this 
order, and plaintiff contended teat the entire order based on the in- 
voice should be raised twe ant a half times to ebtain the sales 
eretit. In other words, he claimed a total sales oredit of 
$5,718.75. He admitted that only half of this wan due on the entry 
of the order, the other half to be payable the month after the in- 
voice was paid. ile says that figured at five per cent, hie coumis- 
eions amounted te $285.94, one-half ef wiieh is $142.97, which upen 
his theory would beeome due when the order was aceepted and the 
belanee when the payment of $920 was made, and this was the computa- 
tion appreved by the court, As the over-price was all extra profit 
for defendant, plaintiff's construction of the contract is not un- 
fair, and we think the court 4id not err in adepting it. 


There was also a controversy over a second order obtained 


in October, 1931, frem Americen Paper Goods Co. Thies order wae for 
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185,009 lithographed paper envelopes, printed in three colors and 
gold, at $10.20 « thousand, The evidence suowe there wae a similar 
order the previous year for 170,000 of these envelopes in four 
colors end gold at 722.90 « thousend, and upon that order plaintirr 
was credited on an "A" busin, The controversy ae to this order is 
as to whether thie lust order should be computed, Like the firet, on 
an "A® beole, or, an defendant contends, on a "CS" baedin, 

Defendant claime thet the second oréer wan taken at a very 
low price, was refigured te meet competition, and as finally eubmitted 
the eetinate included commiselen only on a "C" basis. As the order 
was for onvelopes in three colors and gold, the court held that it 
Waa properly computed as "A" Bagis--'Color VYork,'" We think the court 
aid not arr in computing the amount due to plaintiff on the second 
order upon the came basis uson whieh defendant eompute? it on the 
‘first. 

There is aleo a controversy se to an order taken from Libby, 
Kekeil end Libby, but what we have already said dispoees of defends 
aunt's objections to the sllowance ae made by the court on thie item 
also. ‘the judgment of the trial court is therefore affirmed, 

APFIRGED, 


O'Conner and SeSurely, JJ,, concur. 
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WALTER FREKRAK and UNIVERSAL ) 
CREDIT COMPANY, a Corporation, } 
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APPEAL FRU KUBIOGLPAL | CO 
vs. 
OF CHICAGO, 
THR HOMM INSURANCE COMPANY, 
SEW YORK, a Corporation, 
Appellant. 


2472 1A. 614 
UR, PRESIDING JUSTICR KATCHETT 
DELIVERED THE OPINION OF THR COURT. 

Defendant Ineurance company appeals from = judgment against 
it and in faver of plaintiffs, Walter Freeman ond the Universal 
Credit Co., in the sum of $450, entered upon the finding of the 
eourt. The action was based upon a contract for insurance on an 
autemebile purchased by plaintiff Freeman about the time the 
policy was issued, March 16, 1921. 

The car was a Ford, model Victoria, erdered Mareh 15, 
1931, from the Sheridan-Cestello, inc., dealers in Chicago, at 
the price of $652.50. Freeman received a credit of 9315 for a 
used car, leaving «a balance of $337.50 due on the purchase price. 
The Universal Credit Co. financed the transaction and advanced to 
Vreeman that amount plus $16.09, premium on the insuranee policy 
issued at the same time by defendant company. 

Yor the amount it advenced the Credit Co. took the written 
obligation of Freeman, secured by « chattel mortgage on the sauto- 
mobile, ond the lean was made paysblie« in instalimentes, one of 
which was due each month thereafter, The insurance policy was for 
$652. 80, 

city 

The Motar/Ageney acted as agent for defendant Insurance 
company. The offices of this agenay and the Credit company were 
in the same room, and both used the same telephone service, 


The insurance solicy was received by Freeman through the 


mails, he says almost fifteen days after it was issued. He ree 
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ceived it at his residence, 2977 Ueuth Park avenue in Chicago, 
where he had lived for the post five years with bie feuily. It 
Was proved at the trial without contradiction that the autesobile 
in question was stolen August 27, 1931. 

There is much conflict in the evidence as to whether notice 
wae given in compliance with the terms ef the policy. Aowever, it 
appears without contradiction that sfter claim was made by Freeman 
againet defendant sompany defendant wrote a letter, which is in 
evidence, denying liability upen the sole ground that the pelicy was 
eanecelled prier to the loss. ‘he effect of thie letter was te waive 
@li ether defenses, 






Defendant contends, however, that plaintiffs are preeluded 


from making proof of waiver beosuse of their failure to plead it 
-amnd cites to this point Tricheli 


346; Feder v. Kidland Casualty Co., 316 lil. 562. A complete answer 


to this contention is that by an additional record filed by plain- 


3, 259 Il]. App. 





tiffs in thie court it appears that plaintiffs replied to the affie 
davit of merits and specially set up that all other defenses had 
been waived, 

The controlling question in the care therefore appears to be 
whether the policy was in fact samcelled prier to the time piain- 
tiffs’ automobile was eteolen. ‘The burden of proving that defense 
Was, of course, upon defendant. The provision in the policy with 
reference to defendant's right to eancel wae av follews: 

“This policy may be cancelled at any time by thiz Company 
by giving to the Assured five (5) days written netice of ecancella- 
tion vith or without tende? of the excesea of paid premium above the 
pro-rata premium for the expired term, which excess, if net tendere?, 
shall be refunded on demand. Notice of cancelistion shail state 
that sald exeess premium, if not tendered, will be refunded on de- 


mand, letice ef cancellation mailed te the address of the Assured 
stated in this Policy shall be a sufficient netice.”* 


It is of course elenentary that every ambiguity in regard te 
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this provision of the policy must be conatrued in faver of plaintiffs 
and against defendant. Defendant assumed the burden of proof that 
gueh notice was given, Produced as 4 witness, a fomer employee in 
the office of the 4etor City Agency, whieh issued policies for de- 
fendant company, said that on Mereh 91, 1941, ahe mailed te plain- 
tiff ¥reeman at his address, 2977 South Park avenue, a letter partly 
in writing and partiy in printing. The attorney for defendant asked 
counsel for plaintiffs te produce the original of thin Letter, but 
attormey for »lnintiffs replied that no such letter had ever been 
reaeived, 

The witness then prceduced a suppesed copy ef this notice 
and said that ehile ehe wae in the office of tne Woter City Ageney 
on Bareh 71, 1971, she mailed the original signed notice to Freeman. 
She said that before she mailed the original she folded, stamped, 
_@md cheeked it with the earben copies, and then drenped it in the 
mail chute in the *ngineering building in Chieage where the offices 
ef the Actor City ageney and the Credit company were located, She 
gaid that she took Freenan's addrese from a copy of the policy ised 
te him; that the address wae always checked and that the paper pro- 
duced was an exact carbon copy of the original that was put in the 
envelope, The document was effered in evidence by defentant, and 
is as follows: 


"The Home Insurance Company, Sew York 
Sraneh office Copy 
Mareh 21,1931. 


Walter Freeman, 
2977 Seuth Park Ave., 
Chiesage, Ili. 


Dear Sir: 

We eleet to cane@l eur policy Ho. CHU 334335 issued to you 
on Bareh 16, 1931, and hereby give you five (5) days notice hereo?, 
as previded by the terme of said policy. 

Take notice that on the 26th day of March, 1941 at twelve 
e'elock noon, or if that date ie not five (5) days from the receipt 
hereof, then, at the expiration of tue five (5) days from ite re- 
eeipt, the said policy will terminate and cease to be in feree, 

The excess of paid premium above the pro rata premium 
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for the expired time (if not tendered) will be refunded on demand, 

Reapectfully yours, 

THE SOME INGURARCE COMPALY, 

NEY YORE 

Cc. M. Martindale 
Seeretary 
Return premium refunded te 
Universal Credit Company. 
Recacvccctcccescsassunnsncocesessod 
The witnese further testified that the Kotor City Ageney 
were brokers for defendant Ingurancs company; that she did net ree 
@all the number of notices she sont out om that day but that on 
certain days she mailed out more than on other days; that she re- 
membered the name Valter Freeman as there was some discussion in the 
office due to the frequency cf lesses. Ske said that the eriginal 
eancellatien notice was put in an envelope by iteeclf, wid that there 
was mo return address cn the envelope; that she did met mail a copy 
of the notice to the Universal Credit Co.; that she got the inser- 
'@ation she plaeed on the netice from the office copy of the policy, 
and that she prepared the policy fer mailing but did not mail it. 
She aleo esid that the manager, er someone in the office with au- 
thority, gsve her ineatruetions to send out the notice of cancellation. 
Defendant also produced I. 4. Hall, special collection 

manager for the Universal Credit Ce., who said he knew Salter Free- 
man, end that the Credit Co, received motice ef the cancellation of 
the Freeman policy on or about Mareh Zist, not iater than the ®md, 
ef 1951; that the Universal Credit Co, received the tissue copy ef 
the original notice, which copy was defendant's exhibit No. 2; that 
“we have a pick-up system in our office and we have a clerk who 
takes mail from one office to another.” He also said that the 
Credit Co. was doiag a considerable amount of business vith the 
Home insuranee Ce,, amd had a debit and credit systex of bookkeeping 
between the two companies; that the Credit Co. reesived a so-called 
credit memorandum that applied te the Freeman account. 


Thies eredit nee randum was received in evidence and states 
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under date of bareh 21, 1951, that the Credit Co. has eredited to 
the account of Valter Freenan the amount of $16.09 os return 
premium by reason of the eancelistion of his policy. It bears the 
imitiaies of *. ¥. B., which are the initials of ¥. WW. Bloom, 

fhe witness also wtateéd that the Universal Credit Us, afe 
Vanced the premiuz for the ingurance, which Freeman paid back in 
instsliments, and that it was proreted among twelve instalimente; 
that, however, Freeman had net paid o11 the installments. te gaia 
that he first sar the notice of cancelistion in 1931, he believed 
in October; that he presume? it was put in the files in March; that 
he knew Gelrich wrete the letter of Getober &7, 1931, to Freeman, 
and that he handied the Freeman account frem the date of the loss; 
that Freeman had paid up his aecount from the date ef the less, and 
that August 29nd he had made a payment ef $39 upon his indebtedness, 

At least three different copies of alleged netices appear 
in the record, all purporting tc cancel this policy ané all dated 
Mareh 21, 1931. Gne of these appears in the original sffidavit of 
merits and etates that the policy will terminate and cease to be in 
ferce at noon om Kareh 22nd. Another appears in the second affida- 
vit of merits and states in substance that the insurance will expire 
March 26, 1931, at twelve o’elock noon, “or if that date is not five 
(5) days from the receipt hereof, then, at the expiration of the 
five (5) days from its receipt." A third states that the policy 
will oxpire at trelve o'clock noon Murch 26th and, unlike the otsera, 
states thet the premium has been refunded to the Universal Gredit Cec. 
"for the account of all interests." This copy was contained in a 
notice served by counsel for defendant upon the attorney fer plain- 
tiffs. The copy of the alleged notice introduced in evidence «tates 
in mbstance that the policy will terminate on neon of arch 26th, 
or if the date is not five days from the receipt, them at the exe 


piration of five days from its receipt; and as to the premium paid, 
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states that the “execens (if not tendered) will be refunded on demand," 

Plaintiff Freeman testified that he did not know whether he 
had any deslings vith the Moter City Ageney; that he did not know 
the difference between that company and the Heme Ineuranee Co, He 
positively denied that he hed ever received the notice of cancella- 
tion. He further testified that he went to the office of the Uni- 
versal Credit Co, about September 28th (which was after the loss) 
and talked with the man in the office, whe told him to continue 
paying his notes snd that the insurance would be adjusted. He alse 
said that about thirty daye pricr to that time and shortly after 
the lose wr, Koegel, 2 police officer, notified defendant company 
by ‘phone; that he etood by while Koegel talked over the ‘phone; 
that on the Monday thereafter Aoegel dictated a letter stating when 
the car was stolen, and that he (witness) signed thia letter and 
gave it to Koegel to mail. 

Koegel teatified that the Monday morning after the theft, 
after looking up defendant's name in the telephone directory, he 
called the number listed and advised the company that Freeman's car 
was stolen. He sleo testified to mailing a Letter signed by Freeman 
directed to defendant company. Freeman produced a letter from the 
Universal Credit Go. directed to him, dated Oetober 27th, in which 
the Gredit Co. said it had contacted the “ome Insurance Uc. in con- 
neetion with the insurance on hie automobile and wae inforned by it 
that the eancellation notice wae mailed Sarch %6th, ond hed net been 
returned; that the insuranee had therefore been cancelled, snd that 
the company was looking te freeman for oayment of the balance of the 
indettednees 4ue, which amounted to $273. The Letter urged payment 
of this amount and threatened drastic action if Freeman 414 not compl; . 

Anether letter from the Universal Credit vo. addressed to 


Freeman, dated December 31, 1931, suggests that he call oat the of- 


fice of the Gredit Ge. in connection with his account, “alse the 
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possibility of effecting settlement with the insurance company.” 
November 23, 1251, the Koter City Agoney wrote Luclid iayler, at- 
tercey for Preeman, ctuting that the insurance poliesy had been can- 
eelied under date of Lurch 26th and the company could therefore not 
give the maiter further consideration. 

if we are to regard the evidenee as being in conflict, it is 
hardly neceswary tc cite authorities te the propesition that where, 
as here, the trial was had before the court witheut a jury, tue pree 


@umption io that the court has considered only compatent evidence 





co., 267 Ili. App.370), 
and that the finding ef the trial judge who saw and heard the witneores 
is entitled to the same weight as the verdict ef a jury. (8tepheng- 
¥ si a Is Fung Ing 


istaeh v, Gelman, 265 111. app. 361). 


Upon the issue of fact we cammot say thai the finding of the 









» 257 ili. App. 443; 





eourt is contrary te the tianifest weight of the evidence. There are 
cirousstaices in the evidence tending very such te discredit the 
@videnoe eroduced by defendant. The muteriel variance in the alieged 
motices of cancellation is ome of these. Conduct of the Credit Ve. 
inconsistent with the fact of notice of cancellation to it is another, 
The letters of that concern to defendant are inconsistent with the 
fdea that such notice was in fact given. 

Yor the reasons indicated the judgment is affimed, 

APFIRMED, 


O'Connor, J., seneurs, 


MeSurely, J., dissents. 
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CHICAGO TITLE AND TRUST COMPANY, % . %F , | 
ae Trustee, 6 J & j Di 
Appellees, Ms Py ;-  £ 
The iS APRRAY YROW oMcure cod 
TABR GBRAGHTY et al., oF Coon counry, | 
Defendants. " : 
IHF oO T . &) 
On Appeal of SOLOMON ROYER 2% age | 
Appellant. A. 6 14 


BR, PREAISING JUSTICK MATCHETT 
DELIVERED THE OPINTON OF THE COURT, 


Cn June 27, 1950, tie Chieage Tithe & Trurt Compeny, as 
trustee, filed a bill in the Ciroult court ef Cook county te fore- 
Close a trust deed given to secure the payment of bonds te the 
amount of ¢575,000, 

Brown, the owner of three of these bonds of the por value 
ef $1,000 each, presented a petition of latervention, praying that 
He Might become a party te the suit. Leave to file it was denied, 
aod from that order he proseeutes tais sppeal. 

The queation for decision is whether the court erred is 
entering tae order whieh denied the mation for leave te file the 
petition, 

The facts as they appear from the recerd are that the couse 
was referred to tie marter August if, 1971, the proofs close? and an 
order for objeeticna to te filed by Jevewbor 1, 1932, entered by the 
master, The motion for leave to file sm intervening petition «as 
presented January 27, 1935, 

Complainant argues that the petitioner wae guilty ef laches 
and that the petition wae vulnerable te demurrer apon other grounds, 
and that the motion wae therefore rigutly denied, 

the petition avers that 11 ie filed fer petitioner, Zoloren 
Brown, and for all ether bondhelders similarly situated. 14 sete 


up petitioner's ownership of three bomds, and states that the same 
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were brought froma Chicago coneern waieh sold the issue to the pub- 
lie generally; thet this company went out of businens afterward and 
prior to April 16, 1930; that a bondholders pretective enmmittee was 
then organized ani that on that date a deposit agreement wae pree 
pared, = copy of which is attached to the petition; that on Karch 
1, 1950, » default wae made on the indebtedness seeured by the trust 
deed, amd that on June 26, 1950, upon the avpliecation, ns claimed, 
of twenty per cent of the holders of the bonds, the trustee declared 
the whele indebtedness due; that the trustee beeane the devesitary 
fer bonds under this agreement ond prier thereto and theresfter se- 
cured deposits of divers of the bonde; that the trustee thereafter 
filed ites bill te foreclose; that on June Sq 1930, semploinant 
filed a motion for reeelver; that the matter wa» continued trenty 
times, when an order wae entered that the same should be taken up 
thereafter on one day's notice; that not-ing further hes been done 
since with reference to the appoiniment of « receiver; thet on 
August 18, 1931, an order defaviting eertain defendante and refer- 
ring the cause to the master war entered, af? that the master hae 
prepared’ s report and given notice te the parties to ile ebjectione, 
if any, on or before Nevember 1, 1932, but that no action with ref. 
erence te thie repert hee since been taken; 

: That the report recommends the allowance of a selicitor's 
fee in the sum of $19,500 and finds the total cost to be $22,149.45, 
ani that these coate were « first ilen upon the premises and the 
Fepert finde other sume due to the wmsount of $683,715.05, shich were 
@ second lien; that prior to Mareh, 10%1, the protestive cemmittee 
Pequested the Chieage Title 4 Trust Ce., the d@ositary, te deliver 
the bonds deresited se the First Kationel Dank ef Chicage; that anid 
sommittee then made «a demand lean from said bank in the eum of 
$546,660; that oaie bank retained the tonée as security for eaid 


loan, now reduced te $44,000, vith interest: 
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That by virtue of an agreement and arrongement made with 
the owmers of the equity sald orners collected and continued to 
eollect the rents, prefite and income from the premiaes denartbed 
in the bill of complaint through the Real Ratate banacew ant Core 
poration, which acts as management agente fer the ovyners of the 
equity of redemption; that said owners have continued te collect 
the rentals subsequent to the filing ef the bill of complaint; 
that om or about Burch 1, 1051, the bondholders oroteetive come 
mittee paid to the owners of the equity of redemption the sum of 
$15,000 for a quit elaim deed and the premises were thereupon con. 
veyed to one Zimmeraan, am euployee of the Chicago Title & Treat 
Go., whe was acting aa trustes, complainant snd denositery; that 
Siamerean now owns the premises on behalf of the bondholders pro- 
testive committee; that in addition te the payment of $15,000 «l- 
Leged to have been wade from the $56,000 borrowed by the bond. 
holders protective committee, said cemmittee purchased a1] ef the 
furniture and equipment ef the budliding deseribed in the bil) of 
eomplaint for $22,760, and that sald payment was made from the loa 
of $86,000 berrowed from the tank, an? tha’ these payments for the 
@quity and for the furniture were made notvithetanding the fact 
that the furniture was worth leas than 910,000 and notwithstanding 
the fact that the payment of 515,600 for the equity of redemption 
was made for no useful purpose of any kind; 

That the above payments were made ritheut eny autuority 
whateoever under the deposit agreement of April 14, 1930, but that 
in order to sttempt te validate an? cive authority te the bend. 
helders protective committee te exke the payvents, the erotective 
Committee attempted illegally te samen’ the deposit agreement; thet 
an additional sum of apprexinately 919,000 was expended and paid by 
the committee te iteelf “for various unauthorised and illegal 


expenses and secret profits,” and that the heal Estate Hanacement 
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Corporation, whieh is new collecting the rents for Simoermen, has 
turned over an income of 915,527.95 to the Chienge Title and trust 
Co., a@ trustee, and that the Trust Compeny has unlawfully and 
without authority of any kind, nature or deseription dulivered anda 
paid over this womey te the bondholders preteetive comittes and 
that committee has paid it ever to the First Sational Bank te apply 
the same Gpon tae loan of $56,000 borrowed from the bank, se that 
there now reviains in the Simmerman Ageney acecunt lees than 3590, 
ae the met proceeds from the ineome, insues and profite in the 
operation of the building since Jane 27, 1023; 

That the general taxes for the year 1930 in the sum of 
$24,016.32 resain unpaid and that a penalty of one per cent per 
month ie mow aceruingy that “the seid bondholders protective aom- 
mitteervand the weld Chicage Title & Trust Co. aw trustees, has 
umlarfully end witheut cuthority, used the rente, issues and profs 
ite from the gaid premises for Lllegsi and unlesful purneses.* 

it ie further alleged that petitioners bave been informed 
by the bondholders preteective cemittes that the commhitee with the 
mid and connivance of the Chicage Title & Trust co. intend te pro- 
eeed “with the foreclosure herain to a deeres of sale fer the pur- 
pose enly of bidding im for the said premisen a cum not te exceed 
§.05 on the $1.00 fer the purpose of acquiring the interests of 
the non-depositing bondhelders, af whieh yeur petitioner, Solemon 
Brown, is one,” 

it de alse alieged that petitioners are inforsed that the 
protective comsittee intends to make a charge for a plan of re- 
efgsnization, which hae not, of yet, been submitied to any of the 
bondholders, including petitioner, of ene and a hail per cent of 
the tetal tond iseue outstanding Tor comaittee expense, one and a 


half per cent of the total bond iveue outetanding for depoenitary 


expense, one per cent of the tetal issue subetending for individuel 




























| an jaamesaaihs 00 wba 9b gattonsion memet water 4s 
- tet ns ott egun tad edt of SE.08E, 646 To omeomd am oe 
hits Li west yoegmod tout alt tes bam yondeucd 
awe: barove koh mivgitoneh % oiwtos bats ya to yl 
pas sad tteeawe ovisentong wah Losthnod asty of yomom aber 
DF euadunn koumtied gard aus of ror0 #2 Rlwg nel oot 
Snail 08 (hited ent NOTE heworeEd HOD,OEE Yo anes exit sees 
Sosa nedé went SuyONRH Youngh exminemdd 40 ah ombemer we 
et ae iia aaainaaanemaemaaalliamipeannaes 
a sac ate va sok gamod + eens dail iW 
“eng Suoo tag eae Lo ytdamDe © fast haw Sduqsu sahwaan Rey 
mites OVEobs Te Beh ioihied Kise sab" tes pynkumepe 
Hd yweteuTe we so Savrl 6 @LfDY oyeotdy bhwe edd 
<towg nis wexeel eter ent beau yin tueds he ham 
* ereagtig Lvitmetom bite Gage lOl i9t patina g Senedd seen 
boore'linl “moet ovad weouclehise Jass bogodin wodteel eb pa ‘ 
@at M2e acti haace este budt apdi byes evlsgeserg eth Lodbaod. z 7 
«Wxq Of Hawted .ov aautl @ afolt egaodd od? to monardaaap, a (the. 
ty Md “Mol ales to soused a ae aheted exwnedseset add ; 
 hoeene of Jom aus a saalwety bes wt 162 ah galbodd te 
\ te secteta ode gaebalapos to eeeqyurg od 182 WoL ead, 
Honalo® ,Wsaold iiog tee abide Lo -aveniechand. 


one ta Can od he da bandon upd pte on. tem wad shee, 
Yo iso veq Tied o dan ong, to ,seenkiidog yobiadoas | 
& bow aay ,vanegqne eadtioawos cet gatoentedeo avaod haod Lates ene 
Cotiaewb tot yuiiuedadue oust dood sades oat be sng tog Met 


Jnubbvibad 16) gadbmndedeo suogt indot galt Yo tme@ tq emo ATS 





committee menbera’ expense, three quarters of one per cent of the 
total iseue outetanding for trustee's expenses, in addition te tre 
| five per cent of the gross ineome, which hae been and will continue 
to be charged in connection with the management of the premises, 

The petition alse avers that the bondholders protective 
committee fraudulently and without the purview of the terms and 
previsions of the depesit agreenent and in direct violation of 
petitioner's rights in the premises and with the design and intent 
to eonceal frem petitioner, as well as Trem the depositing bond- 
holders, the actions of the committee made or cauned to be made 
eertain payments and disbursements, and in order te cover us and 
attempt to validate the unlawful ond iliegal action so taken, the 
Chieago Title and Trust Gc., as depositery, the bondholders pro- 
teective committee and the eaid Trust Co. as trustes, attempted to 
write into, without the consent er knowledge ef the sald devesite 
ing dondholders, amendments outcortizing thes@ unlewful expendi« 
tures. 

The peti fom avers that the chairman of the bondholders 
protective committee is the president of the Chicage Title & Trust 
So.; that the Chieage Tithe & Trust Go., through ite officers and 
agents, dominates and controls the depositary and the bondholders 
protective committees, and that the Ghicage Tithe 4 Trust Ce. is 
acting in an unlawful manner in administering trust property in a 
triple capacity, in that the payment of the rents and prefite cel- 
lected by the trustee wae applied upor « lesan effected by the bond- 
helders protective comwittee and the depositary ,wanifestly disclose. 
ing a combination as to design and action amounting te eonspiracy 
and fraud ond in direet vieletion ef the rights of petitioner, and 
that unless the court grants the prayer of the peti tien, appoints 


@ receiver and superviees the expenditures made and te be made 


under such receivership, «as well as by its order restrains the 
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pertiesr made defendent therete fron any further unwarranted assump. 
tien of jurisdiction ever the property mentioned in the bili and 
direets the eceancellation of the deposit plan ee far os it affeots 
petitioner and othere similarly situated, petitioner will suffer 
great and irreparable injury and a direet monetary less and damage, 
for the reecvery of which he has ne adequate remedy at law, 

The petition prays that the Chicage Title 4 Truat Ce., its 
officers and agents, ae depositary and ae trustees, answer the peti- 
tion within « short date to be fixed by the court; that the bond- 
holders protective committee (the members of which are named) be 
require’ to snewer the petition and disclose sll of their acts and 
@oinge in connection with the premises; that pending the coming ef 
the aneavers the court may by its erder restrain ony proceeding and 
aete on the part of any person or seracnes, other than the receiver 
to be appointed by the court, ineluding the enjoining of the First 
Rational Bank of Chicago, from disposing or attempting te discose 
of any bonds or property in the way of collateral heretefere depos- 
ited by the bon4holders committee and that petitioner may have 
general relief. The prayer of the petition further is that leave 
may be civen to file it; that a reeeiver may be forthwith appointed 
as prayed for in the b111 of compleint and the petition; that the 
Chicago Title & Trust Go., as depositary ont as trustees, and the 
bondholders protective committes be required to seeount to petitioner 
in their respective capacities; thet uven the ascertainment of said 
account that trustee may be removed and come suitable person ap- 
pointed trustee, and that all erdere necessary and requisite to 


protect the jurisdiction of the court in the operation of the 
property mentioned and described in the bili ef complaint be made 
and entered, including "such restraining orders as may be necesvary 


or requisite to preserve the property fer the benefit ef all the 
bondholders similarly situated as is your petitioner in the premises.‘ 
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The petition also prays that a suwmons may be issued aguinet the 
parties named to appear and anewer thie petition, 

The prayer for appesl did sot mention any particular eourt 
and it is contended in behalf of the Chicago title & Trust Go. and 
others that the appeal should be diamissed or stricken from the 
docket for that reason, Keliance is placed on Kisgissinnd Valiey 
Ine. Go, vy. Bermong, 39 111. App. 267, « cage whieh was decided in 
the third district, while in the later ease of 111. Central RoW, ve. 
Ne. Soummiesioners, G61 lil. App. #04, the decision is to the contrary. 
Following thie laat named case a wotion heretofore made to dismias 
was denied, snd we adhere to that ruling, 

The granting of tne prayer of a petition of thie kind filed 
after the bill has been pending for a long period ef time is a matter 
resting in the sound diseretion of the schancelior, and his deei sion 
will not be reviewed unless there has been an abuse of that divere- 

pamk, 160 Llil, App. 461. 





After a somewhat careful consideration of the petition, we conclude 
that the chancellor in this sase did noi abuse his diseretion. 
Petitioner ie the owner of $5,000 par value of bende out of 
a total debt of 3683,715. “ie interest therefore is about 3/654the 
ef the total held by all the bondholders, The petitioner has not 
deposited hie bonds with the committee and in, of course, under no 
obligation to do so; but we may not overlook the fact that his in- 
terest is aall compared with the interests of all the bondholders. 
Although thie court will be vigilant te proteet hie rights, it will 
also be equally vigilant to see that he is net permitted "te crente 
& Maneuvering value” in his bonds. 
Delaware Bldg. ferp., 262 111. Apo. 67. Aw a matter of fact, his 


@omplainte ae to the loans procured by the bondholders committees from 





the bank, ae to the purchase of the equity ef redexuption and as te 


the various payments made out of the proceeds of this ican, the 





POS Ae a dee 






























5 ad seainge bewsed ed Yeu onosmme «2 said weatg cele noidiveg oi 
“ee fee dteg aad awenis Sue casque 02 bamen ood 
bilies take tense Yee mokdud dud btn Lecgee ted veqenq ont 
baie 10d duartt 4 94925 Gyooldd ult Ye tioded af bobaotnon of FR bt 
dade tii Me Deanty a1 socaifek .aoseex at | aot fi 
at besdved wav vetdw oan o , 008 sami .Li% 06 boomed vy OO el 
dv sot Sexton cfkt so wand xodue Ox at ottdw weovets Aa ont 
Axoetin Sit od ak aotesowh oily COS vee 1200 Uo eeemebel ied 
wontons of obo oteterored aolisc © omy booma teat etd yalbwieliet 
saat tun tasd of otodbs ow bun bokeh’ l 
peti? Rudd otcs 20 eolt8eq a ve tone sat to guldniey oll Be $ 
watiton 2 et date to hobieg gaot » tet gatbacg mod ond Lthd onl eee 
eke iowt oft baa ,xoLineneito ont te noléotes th eres ake 
exes sods te vawds ne ned ans ouniis sxeim  bewolver od tou 
“KD saga AGE Duk alg 5 noth 
shulo ane ow ~Heittieg et Yo nodsexeh toned ‘Avent idea a 4 ; 
wipkbiaoelh at avis fon hab same able ak tolisonate Rr ait 
te fue edited to ewiey taq UO,Eb bb thawe ome ot senpieite® ae 
eHbORNE tuede 02 ororerHXs teaxdtnd oH a, ebOe te aded Rabe 
doa enh teavigited oft vembhiosbaed oft Pt: qt Bled totod oat hy 
Ga webiie (baxnuyo te ,ot dan sanikanoo 443 sii whiiod obt b ob 
oak abd ¢2d? font oft Meotteve toa yeu ow Jud ioe ob os 


Kitw $i ,addgic wll toeso7 of dmoitgty od Lhe dxwoe eldt dase 
ataste of* hostiaeeq faa ak ef fads ono oF taotlaly eileupe oe ; : 


test 06h .y 09 02e ,maptueos .ebmed add at “satay 
elt ,foct to tedsae o aA .NO .agh . LET ROR , gia 


Kort vedttance wrebLodbacd ont ys tenueoug awed exit of ees tatstemes 
@? an due moliquebder to ytivpe on? to seedoteg ect of oo ,anad od? 


est ,neok eked to sheopetg of7 Yo suo shan afaseraq ewolsay ont 


: 
j 
" 


violation of the terme of the deposit, the silegation as te the 
intended charges of the committee for a plan of reerguniuation, ete. 
are all matters of which os a noneW-depoeiting bendholider he hes ne 
Fignt to complain, ‘he petitioner's interest in the 315,000 Liem 

ef rente which he says the trustee had iampreperiy turmed over to the 
bondholders coumittes is less than 960, ond taere ia no allegation 
that complainant will be unable te maxe o proper account of this 

item so far ae petitioner's rigiuts are comcermed, ‘The allegation 
that it ie the intention of the parties at the fereelosure cale te 
bid in the premices at five cents on the dollar and thus sequire the 
interest of the nen-depowlting bondholders, is a mere conclusion of 
the pleader. Under the statutes (whieh we must presume the sourt 
will follow) such seule can be made only after publie notice, ond 
any nohedepositing bondholder will have w right either to bid at the 

. #ai@ er to object te any anle which is made at a saerifice or contrary 
to the interests of all the bondholders whieh it is the duty of the 
trustee to protect. the powers of a court of equity are ample in such 
case to protect every party in interest. Its azym is not ahertened in 
euch case, Ye may not doubt that petitioner will reeeive ample pre} 
tection from the ehanecelior iis such attempt is made, {This court ade 
heres to the dectrine of Firebaugh, Irugiee, vy. Seegren, 265 111, App. 
Sorg-, 262 111. App. 67; and Samuels vy, Neyerewitz, 270 Tli. appsale; 
but this petition (which seems to be somewhat in the nature of an 
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original bili is altogether sultiferious) wd would introduce a orae- 
tice and procedure wich would be intolerable. The court 4id net err 
in denying leave to file it, and the order is affirmed, Kobe v, 
Kraemer Bldg. Corp., 266 Ill. App. 597. 

AFP IRWED, 


O'Connor ond ZeSurely, JJ., concur. 
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CHARLES W, FRIEDUAN 
Plaintiff in wrror, 


ae. 


THE ARTHA CASUALTY & SURETY COMPARY, 
Defendant in Error. 





272 raleypal 


BR, PRESIDING JUSTICE KATCHETT 
DELIVERED THR OPIRION OF THE COURT, 


In an action in assumpsit upon an alleged oral contract to 
imeure plaintiff against loss by robbery or burglary, in which de 
fendant filed a plea of the general issue, there was a trial by the 
court with a finding in faver of defendant on defendant's motion 
and judgment in defendant's favor, which plaintiff seeks to reverse 
by this writ of errer. 

The assignments of errer raise the controlling question of 
whether such oral contract to insure plaintiff wae in Taet made, 

There is evidence in the reeord tending to show that on 
Septexnber 4, 1930, Friedman, plaintiff, conducted a atore for men's 
Clothing sand furnishings ot 7411 Vest Hadison street, Yoreat Park, 
Tilineis, under the name “Ken's Style Shep.” At the same time one 
Ernest Reich conducted a brokerage business at So, 7421 on the same 
street, dealing in real estate and insurance, In connection with 
his business Keich exuployed a eelicitor named Sehlomenn. In the 
early morning of September 4, 1930, the store of Friedman was held 
up and robved. Friedman testified that about ten e'sclock on the 
same morning and after this robbery occurred, Schlomann came to 
hie (plaintiff's) place ef business and said te him, “From new on 
you ought to nave holdup insurance.” FPiaintiff saye that his land- 
lord (a Br. Reieh) and a Br, Quandt were present at this conversa- 
tion; that he and Schlomann went over the rates for such insuranee 
together; that he told Sehlemann thai he would tuke $2000 insurance 


at $16.50 per thousand, and Sehlomann replied, “All right. ‘4n just 
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sis 
a few minutes I will call the 4nourance compaty and come beck and 
Let you know right away.” Plaintiff saye Schlomann then left the 
place snd returned after five or ten minutes and stated, "Everything 
is all right. They will accept you and you are covered.” Plaintiff 
further testified: "I asked him when 1 could expect the poliey and 
he teld me not to worry, that it would come in in a day or so. In 
Fegard to paying for the policy, he said 1 had «a charge account in 
the office with the Reich Agency. I had no saecount with The Aetna 
Casualty & Surety Company. * 

On the following morning, September Sth, a man whe stated 
he wae fron the defendant company ceme to the store and talked with 
Slaintiff abeut the insurance, Plaintiff says that the man did net 
inspect the premises; he just talked. 

About two o'clock in the efternoon of the same day plain- 
tiff's store was again robbed. Two man walked in and asked plain- 
tiff to show them some hate; one of them flashed a gun and teld him 
to walk to the back; the other man anked for the keye to the store; 
plaintiff gave the keys to him and the man locked the frent door, 
Plaintiff says they searched him and taped hie mouth, eyes ond his 
hande back of Him, aid thai he could hear the buck door open and a 
ear drive up to the back door and in fifteen or twenty minutes all 
the rest of the merchandise was carried out; that when he finally 
g@ot loose he called the police department and told them what had 
happened. 

Plaintiff saye that after the pelice left he went over to 
ir, Reich's office an4 told a Miss Sehlomann whe worked there what 
had happened; he says Sieas Sechbemann took her file and opened it, 
and seid, “I have got your application right here. You don't have 
to worry; you are covered.” We says he asked her for a claim blank 
and she told hin to see Mr. Sehlomann or kr. Heich; that iater in 


the day he saw dr. Schlomann but didn't get a claim blank from hia, 
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and that Schlemann said that he had ne claim blank coming and no 
policy. 

Henry C. Keich, called as a witness by plaintiff, testified 
that he was present at plaintiff's place of business Septeaber 4th 
when lir, Schhomann came into the store; that Clarence Quandt was 
alec present; that Schlomann held «a conversation with plaintiff in 
the presence of witness, when Sehlomann anid, “I just called up the 
office and I have got you eovered.” The witness said he did not 
know how many times Schlomann was in there but that Sehlemann ex- 
Plained the rates; that plaintiff asked the witness what he knew 
about The Aetna Casualty A Gurety Company and witnesa renlied that 
it was a very good company. 

Quandt testified that he wae present at the time in ques- 
tion, September 4th; that plaintiff and Schlomanun were talking 
about birglary insurance, and that Sehlomann eaid plaintisf wae 
covered. 

Sehlomann testified that he was employed as a real estate 
and insurance seliciter by Ernest Reich; that Sertember 4th he 
Called defendant Ineuranee company about nine e'elock; that he 
called the Interior Holdup department ond asked « Hr. Rieck, con. 
nected with the Burglary department of defendant company, to verify 
the rate on the riak witness was about to write, and asked Aim when 
he would be able to come out te make an inepection on a Nealdun risk; 
that Mr. Rieek said he would be out next morning, the Sth. Sehle- 
mann eaid he 4id not make any office record or card prior to the 
receipt of a letter from defendant company which is in evidence, but 
eallea up and placed the order over the telephone. fSrnent HKeich 
testified that he received the following Letter from defendant com- 


pany September 6, 1930; 
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"“Chieage, Illinois, Sept. 6, 1930 


Sr. Ernest Reich, 
7421 Badison Street, 
Yorest Park, lilinoise. 


Dear Gir: 
Bg: interior ieldup Insurance 
Charles ©. Friedman, 


We are in receipt ef your order for the above casualty aa- 
gured, and have given came careful consideration. After doing se 
we find it necessary for the conpany to decline thie rick inasmuch 
as the assured has sustained a lees and aleo due to the clase of 
merchandise carried by the insured. Assuring you that we are sorry 
it is neeceseary for us te take thie action, we are 
Youre very truly, 

G,. &. Kieek, 
Rb. &. Surgiary Department. 
Bb. B. B.* 


Plaintiff contends that an oral or preliminary contract of 


ineuresnce is legal and binding, citing Viremer 





Suesener, 164 t11. 275; 
290 111. 26, and other cases. We do not underetand that there is 





any doubt about this preposition. ‘the caves cited se held, and it 
is generally held that in the absence of a statute inconsistent 
therewith, such oral contracts are valid and enforcible when made 
by persons duly autheriszed, The essentials of such contract are 
well stated in an opinion by Ur. Presiding Justice MeAllister in 
People's Insurance Uc Paddon, 8 111. App. 447: 





"Zhere is no statute in this State affeeting the validity of 
such 4 contract; and the doctrine is new very getierally recegnized 
in this country that the rules of the common law present ne impedi- 
ment, providing that all the requisites preseribed ty these rules as 
indispensable te every contract, be complied with. Ase respeete oe 
verbal contreet of imeurance, those requisites «re substantially 
these: ‘The minds of the respective oarties must, at some instant 
of time, have met upon all the essentials of the contrast. ‘These 
essentials are: the parties thereto; the subject-matter of inaur- 
ance; the amount for whieh it is te be im#ured; the limits ef the 
risk, insluding its duration in point of time, and extent in point 
of hageards aseumed; the rate of premium; anid generally upon ail the 
eireunstances which are peculiar to the contract and distinguish it 
from every other, s¢ that nothing remains to be dome wut to fill up 
the policy and deliver it on the one hand, and pay the premium on the 
other. May on Ins., see. 43; lianilton v. Lycoming Lut. ine. Co., & 
Penn. St. 357; Audibon v. The Excelsior Imes. Co., 27 8. ¥. 216.* 


A gonsideration of all the evidence in this record divclorcs 


a failure to establish the facts necessary to the existence of such 
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sontract. in the first place, there is no proof that Schiomann 

was in any senee the authorized agent of defendant company. On the 
contrary, the proof is uncontradicted that he was the agent only of 
the broker Keich, frue, the broker might under cireumstencer such 





192, have become the agent of the Surety company, but there were 

Ro such cirewnetanees here nor circumstances such as exieted in 

the other cases plaintiff cites, tending to shew ageney. The whele 
evidence tends to prove that the application of plaintiff was simply 
submitted to the Insurance company fer its consideration, to be ac- 
cepted or rejeeted after investigation, The evidence also shows 
that such epplication was made and the spplication rejected, 

Plaintiff argues (quite unreasonably as it seems to us) 
that the letter of rejection tends to show that defendant orally 
accepted plaintiff's application, fe argues the existence of such 
contract because of the caption of the letter, ehichn is “Re: Interior 
Holdup Insurence--Charles ¥. Friedman,* and alec because the letter 
uses the word “assured* in reference to the application. The in- 
ference is not justified since as a matter of fact the evidenee 
shower that such interpretation is contrary te the tenor of the 
whole letter, which is a refusal to contract rather than an ac- 
knowledgment of the existence of a contract. 

An affidavit as to the nature of plaintiff's demand and the 
amount due wee attached to the declaration. Defendant denied by the 
affidavit of merite that it entered inte a contract of insurance with 
plaintiff, Defendant contends that since the affidavit of merits 


aid not deny specifically the agency of Schlomann, plaintiff was 


relieved cf the necessity of waking such proof, Plaff vy. Pacifi 
Bzpress Co., 251 111., 245, end BePhersen vy. Soard of Nducation, 


235 Ill. App. 426, are cited. Tney are not in point. the Plafi case 


holds that a default by defendant admitted an sllegation ef negli- 
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gence made in the declaration. The MePherscn case holds that although 
an affidavit of merits did not deny speeifieally the amount of dam. 
ages as alleged by the plaintiff, nevertheless the burden te prove 
such damages was on the plaintiff, Heither case sustains the con- 
tention of the plaintiff here. 

Sven if there was a conflict in the evidenee, the finding 
ef the court on the issue of fact would be entitled to the same 
weight in this court as the verdict of a fury. We would not be 
Justified in setting it aside unless it were manifestly and ¢learly 
against the weight of the evidence, which it is not, 

The judgment of the trial court is therevore affirmed, 

APYIL RED, 


BeSurely and O'Connor, JJ., eoncur, 
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BOLRGLAW SHIMANIS and ANA SHIMAnIS,/ , ve } 
Executors under the Will ef Kikelas «=~ fe 
Paukezta, also known as Mike Faukesta, i 4 
Deceaeed, 
Appelisnts, 
APPRAL ¥ 


ve. 


WALTER ERECURAS, aleo known as 
Walter Eraucunas, 
Appellee, 





BR, PRESIDING JUSTICE RATCHETT 
DELIVERED THE OPINION OF THR COURT, 


In a suit by plaintiffs' executers upon a premisasory uote 
for the sum of $1500, and upon trial by the court there was a finding 
for defendant and judgment thereon. 

The defense set up in the affidavit ef merits is that de- 
fendant neither executed nor delivered the nete. It is urged for 
revereal thet the court abused ite diseretion in epening up the 
ease for further evidence after the evidence had been closed and 
after the court hed announced its Finding, and in refusing to re- 
eeive competent evidence offered by plalutiffs; and it is alse 
urged that the judguent is agsinet the weight of tne evidence. 

On the trial a former employee of the Peoples Bank and 
Trust Co., testified for plaintiffs tnat he drew this note on the 
date upen which it purports to be executed; thai defendant and 
deceased at that time came te the bank and deceased withdrew $1500 
from the savings account which he turned ever to defendant. This 
witness further testified that defendant signed the note and handed 
it to the deceased in his presence, Om cross examination the wit- 
neas admitted that the purported signature of the wife of defendant 
Was not on the note at this time, but testified that defendant said 
he would take the mote home to have her sign it, 

The nete was received in evidence, plaintiff's rested, and 
the motion of defendant that the cause be dismiesed for want of 


proof of delivery was denied, 
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Defendant was then sworn and denied that he signed the note 
and that he wae at the bank with deceased at the time in question. 
Defendant rested, and the court then announced judgment would be ene 
tered for plaintiffs. The court afterward, however, opened uo the 
case ant allowed defendant to introduce the evidence of a writing 
expert, whe testified in substance that in his opinion the signa- 
ture to the nete sued on was not the signature of defendant. Pilain- 
tiffe also produced an expert on sandwriting who gave a contrary 
opinion, an¢d the court then entered a finding for defendant, as 
already stated. Plaintiffs cite Herricks v. ©. % %. 1. 8. B. Go,, 
257 Til. 264, to the point that it was an abuse of diseretion to 
open the case and permit the introduction of further evidence 
under the ciroumstances, That case is clearly distinguished from 
thie by the fact that the trial there was by jury, When the trial 
is by the court the reason for the rule there announeed does not 
exist. 

The attorney ef record for plaintiffs, aiter being duly 
sworn, stated he was the attorney for plaintiffs and that prier te 
the beginning of the suit defendant eame to his office in response 
to a letter and told him that he owed this note and another one for 
$2000, making e total sum of $3500. This teeticeny was chiected te 
by defendant and the objection was sustained; upon motion it was 
stricken out and plaintiffs duly excepted, Apperently the theory 
upon which this evidence was excluded was that the witmese whe was 
an atterney for plaintiffs was incompetent to testify in the cane. 
Thst is not the law, It is net good practice for attorneys to 
testify in sush cases, but they sre competent witnesses if they 
choose to testify, amd the facet of their relationship to the party 
whom they represent can then be shewn for the purnose of discredit- 
ing their testimony. See Dowm vy, Hollenbeck, 259 [11]. 382, citing 


Bishop vy. Silliarg, 327 Ill. 382, and Glang v, Zisbek, 233 I11. 22; 
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see alse cowell v. Corbett, iio, 56830, this day filed, 


The executrix was produced for the purpose of proving a 
conversation with defendant concerning the note, but the court held 
that under the statute she was an incompetent witness and sustained 
am objection on the part of defendant te her testimony. It was 
held in Boiley v, Robison, 244 I11. 16, that the disqualification 
under the statute is not againet the party suing or defending as 
aé@ministrater, but against the party wiing or defending adversely 
to the administrator, 

Wor these errors in excluding evidence cifered, the judg- 
ment must be reversed, end it will therefere be unnecensary te 
diseuss the point strongly urged by plaintiffs that the judgment 
is against the weight ef the evidence. “e express ne opinion on 
this point, bat as the case siust be tried again we call attention 
to the faet that the records of tae bank might be useful in 
ascertaining the sctual facta, 

Fer the reasens indicated the judament is reversed and the 
cause remanded, 
REVERSED AND REKASDED, 


O'Conner and MeSurely, JJ., comeur, 
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HEERY J, OTTENSTRORR, 
Appellee, 









Ok SUPARIOR COURT: 
COOK COUNTY. 


a7 2 1A: bis’ 


SR, JUSTLCHR MOGURELY DELIVERED THK OPIRION OF THE COUNT, 


THS BALT AAILWAY COMPABY 
OF CHICAGO, a Corporation, 


) 

) 

Vie 
) 

Appellant. 


Plaintiff wrought suit alleging that he sad reesived in- 
juries while employed by defeniant and upon trial had a verdict 
for $20 ,000; judgment for this amount wae entered, from which de- 
fendant apoeals. 

The deelaration charges in eubstacce that defendant is en- 
gaged in interstate commerce; that on September 5, 1941, plaintiff, 
employed as a switehman, was riding on a freight car in defendant's 
yards when a grab iron or handle on top of the car was se loosely 
and ineulficiently secured to the car that it became loosened and 
pulled out when pleintiff was solding onto it, causing him to be 
thrown off the ear, suctaining severe injuries, 

Defendant operates a hump at Clearing, illinois, which is an 
elevation by whieh cars descend of theie own weight down an ineline 
ente certain tracks where traine are made up; at the top of the ele- 
vation «a man in a tower controls switches which can divert a car 
going down the incline into the particular ewiteh track inte which 
it should go; the ear proceeds of ita own momentum down the incline 
and automatically gees into the proper switeh track. A oar rider 
@F switchman rides down with the car and nis sele duty is toe keep 
the car under control by means ef brakes and to permit it to couple 
up with cars which may already be in the switeh track. It is about 
@ Quarter of a mile from the top of the incline te the far and of 
the yard. 

Plaintiff was working for defendant as a switchmen or car 


rider and on this oceasion got on top of « refrigerator freignt car 
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as it went over the hump end started on its journey down the ine 
Gline; he took his povition at the forward end of the car at the 
wheel brake, standing op « omail platform which was a short distanee 
below the top ef the car; he was using a hickory brake stick, which 
ie placed between the spokes of the brake wheel and against the 
brake shaft und thus greater pressure could be exerted on the wheel 
than by the ordinary pull of the hand. At this end en top of 

the car are trap doors used for placing ice and for ventilation; 
near thie brake wheel aud slightly te the left as the brakeman 
faced the wheel was a five-eighthea inek round metal bar bolted at 
each end to the top of the oar with bolts about twelve inches apart 
aud raised above the roof in « somewhat el reular Manner abeut four 
inches from the roof; it was this iron plaintiff says he was grasp- 
ing with one hand when it puiled out at the bult Sole nearest the 
edge of the car, Defendant earnestly argues that this piece of 
iron was net a grab iren or handle iron, but) wae designed solely 
as a guard to protect a nearby grab iron frou the metal arm used in 
raising end lewering the trap door. Whatever may have been its 
primary purpose, there was surficiert evidence that it was univer- 
Seliy used ae a band-hold er grab iron, so that on empleyee eould 
held BRimeelf safely while eetiing the brake. 

Plaintiff testified taat os he went into the ewiteh track 
at the bottom of the incline he had his brake pretty tightly set; 
thet when he was four or five feet from the other car already on 
the track, his car etarted to slew down, that he wished to release 
the brake and took hold of the grab iron with one hand and used the 
stick for the crake, pulling hard wits tne other hand, when the 
grab iron pulled out at the bolt end nearest him ané he fell againet 
the otaer car, striking his head. it was not denied that there was 


a etrip of wood missing from the roof about thirteen inches long and 


an inch wide running from one of the bolt holes to the edge of the 
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root eo that the bolt could easily be lifted cut, alvsonthat the 
wood was retien where the bolt fitted in. Iwuediately after the 
accident the car was sent to the shop to have thie place repaired. 
The jury could properly coneslude that the aecident haygpsened as 
Geseribed by piaintiry, and that the negligence charged was proven, 

Plaintiff did not assume the risk. There ie nothing in the 
record to indicate that plaintirf ever before saw the car upon which 
he was riding when injured, it is a well established rule that an 
@mployeea does not assume the risk uniess he haa actual or construce 
tive knowledge of the danger. Thies is supported by many decided 
Cares. Knox v, American Roiling ¥ill Co., 236 Lil. 457, and many 
others, 

Ve have a more serious problem in aideavoring to reconcile 
the amount of the verdict with the infuries plaintiff reeeived, 
We are constrained te hold that 620,000 is exzeassive, that it cannot 
be cured by a remittitur, and that there must be a new trial, 

| Plaintiff eays that when he fell down between the tro cars 

he struck his head against the other car and became unconscious, 
although he says he remembers that a fellow workman ueristed him in 
going over to a trolley car defendant operates to carry employees 
from the bottom of the incline to the tep. The trolley operstor 
testified that plaintiff got @n the trolly without help aid while it 
wae moving and that at this time he apparently was not injureaé and 
4id not act like an injured man; there were no seratehes, bruises 
er marks on his body showing injuries, Although plaintiff testified 
that he was unconscious fer some time, the evidenee chews that he 
returned to the top ef the hump within about the usual tine for 
waking the trip frem the top te the bettom and return. Plaintiff 
Says that when he got to the top he sat down, feeling diszy. A 
number of wituesses saw him at this time and say they saw nothing 


Wausual about him; that he walked down frem the hump by the steps 
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te the ground snd went toward his automobile; the yardmaster called 
to him, asking what was the matter; plaintiff did net reply but 
walked faster and got into his car and drove away. the yurdmacter 
went to plaintiff's residence and inquired if plaintiff was injured; 
he was refused admittance and was told that plaintiff was not at 
home although plaintiff's automobile was «tending in front of the 
house. Defendant's doctor called to see him but plaintiff's wife 
was instructed te tell the doctor that plaintiff was not at home. 
Plaintiff says he stayed in bed for two days after the accident 
but on the third day went to the effice of br, MeCalium, his attor- 
ney, whe sent him to Dr. Orlando Seett whe examined him and took 
some deray pictures of him. 

The following wenth plaintiff went by train to Minnesota and 
was there tro or three weeks on a farm owned by him; he then came 
home to Chicago and later went to Grand Haven, Michigan, to visit 
an uncle, staying there for about a month; Le saw a decter only once 
that winter and teck no medicine; the felloving spring he went te 
his farm in Minnesota, staying there about a month, driving in an 
automebile; upon his return he drove an automobile truek part of 
the way; he asatayed in Chieage a few days and then returned to hia 
farm in the truck; he remained on the farm all summer. A neighbor 
at the farm testified that she sav him unload hie furniture from the 
truck; that he wae waiking back and forth to town; that she saw hin 
plowing, dragging the field with a spring-tooth rake, working four 
or five Jays cleaning up the field; that he cultivated corn, cut 
grass, put up hay ond leaded it, steod om the hay rack and put the 
hay in the barn; he also di4 the usual work about threshing grain; 
that she saw him chasing some cows that got away and says thet for 
a big man he was a pretty good runner, 


Aside from the testimony of plaintiff as te his symptoms, 


the contest as to the extent of tne injuries centered in the teati- 
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mony of physicians testifying in part from A-ray pictures. They 
testified that the sella turcica, or what is called the Turk saddle, 
is situated on the floor ef the human skull about three and one- 
half inches back of the teuple ad about two and one-half inches 
from either side; thet in thie saddle or depression is the pituitary 
@land, which gland regulates growth; that the pictures of plaintiff 
taken after the accident apparently show a sharp spieula ef bone exe 
tending down the posterior border of the clinoid process, a fracture 
in the sella turcica and an abnormal condition of the clineid processes 
The Glinoid processes are the front and back parte of the saddle in 
whieh the pituitary gland lies. Ali the physieians agrees as to the 
importance of the pituitary gland; that interferenve with its nermal 
functioning causes changes in the appearance of the face and the exu~ 
pression, the feet become enlarged and the sexual power is almost 
universally weakened and ultimately destroyed, so that the power of 
heaving sexual relations is lest. 

Defendant took A-ray pictures of its employees when they 
were first employed and had such pietures taken of plaintiff long 
prior to the date of the accident; the physicians, including some of 
these who testified on behalf of plaintiff, when shown the two sets 
of pictures - that is, those taken prior to the accident and these 
taken subsequently +- testified that the condition ef the sella turcics 
and other abnormal appearances in this area were the same in both 
wets of pictures, Plaintiff's counsel sought to break the foree of 
this testimony by developing the fact that the respective pictures 
were not taken from the same angie. if this is true, it would not 
be difficult to take an Aeray picture showing conditions as they are 
at present, taken at the same angie as the picture taken prior te 
the accident. 


Plaintiff eaye that in 1926 he was teken i113 with 


Theumatiem for about two weeks ond alec had his tonsils removed; 
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he also had pyrvohea and hed ail hie teeth pulled; he sad served 
in the army and in 1929 made application te the United States 
Government for compensation on account of disability foilowing 
hie iliness; at the time of the trial and fer over two yeare he 
had been receiving $22.50 « month ae eonpensation because the 
rheumatiom caused hie fingers, wristea and asklea te swell. ‘there 
was evidence that the enlarged condition of his hands, feet and 
wrists was caused by rheusation. 

The physiciane testified that when a man receives on injury 
suffieient te fracture the selle turcioa, he is, as a rule, knocked 
unoonscieur, which continues mony hours, sometimen several days; 
that he is ismedintely and thersughly disabled, in a state ef prue 
found shock, and caunet get around by himeelf, Taie can hardly be 
reeenciled with the conduct of plaintiff immediately fellering the 
aecident, when, ac the witnesses say, they eave notuing unusual 
about him. 

liueh ef the argument is acneerned with plaintiff's elaim 
that he has leet the cower of having sexual relations and that his 
genitals heve shrunken. The physiciane who exawined Sim say they 
Saw nething abnormal in thie ressect,. After the case bad been sub- 


mitted to thie court by oral argument and briefe, the attorney for 


defendant presented a motion asking that the case be dismissed er 
reversed, basing thie motion upon certain decuments showing that 
within three months after the trial plaintiff's wife gave birth te 
a son; the documenta sher thet thie is the fact; counter sugges- 
tions were filed om behalf of plaintiff in which the birth ef the 
ehild at the time stated is not controverted. We can find ne pre- 
eedent for presenting to this court sueh newly discovered evidence. 
The motien will therefore be denied, Upon the next trial evidence 
of the facets in this comneetion should be presented te the jury, 
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Plaintiff's olaim of injuries rents largely upon opinion 
evidence given in anever to hypothetical questions, based upen 
reading of X-ray pictures, about cne ef the endocrine glands whose 
particular reaction to injuries is only partially known ond which 
lies in a field as yet still under exploration and atudy by physi- 
cians. On the other hand is the pieture of a man apparently in 
normal health, moving abeut as usual ond doing the customary 
farming work of an able bodied men. We hold that the more convine- 
ing evidence tends to preve the conditions presented by the latter 
picture, 

Defendant's counsel complains that the attitude of the 
trial Judge was prejudicial to him, Hany of the things complained 
of took place outside of the presence of the jury and errore in 
this respect, if amy, will probably not occur sgain. 

It ie sald that the court erronsously refused to admit in 
evidence or permit the prejection of a moving picture of the plain- 
tiff, Photographs have long been admitted after proper preliminary 
proof as to exactness: and accuracy, and legically, under the same 
cireumstances, motion pictures should be adwitted, Ap was said in 
Commonwealth vy. Roller, 100 Pa, Super. Ct. 125, "The novelty of the 
taiking motion picture is no reason for rejecting 1t if ite aecu- 
racy and reliability, aa aids in determination of the truth, are 
established.” In the present case, howe¥er, counsel fer defendant 
a@ees not show that the moving pictures were material. Ye understand 
from the briefs that they purported to show plaintiff while walking 
te the court house and that he was walking without a limp. flaintiff 
dees hot claim te have walked with any limp or te have reeecived any 
leg injury; s0 the picture would net contradict wim nor would it 
in any way impeach him. The moving picture: was therefore immaterial 
and it was not error to rule against it. 


It ia said that the court improperly refused to give de- 
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fendant's instruction No. 15. his in substance told the jury 
that if the defects on the car were open and obvious and fully 
known to plaintiff, and if he knew the risks incident thereto, 
plaintiff voluntarily assumed the risk. Plaintiff testified 
he did not notice the defect until the handle pulled eut. The 
instruction was not applicable to the facts and was properly 
refused, 

Por the reasons indicuted the judguent ie reversed and 
the cause remanded, 

REVERSED AND REMANDED, 


O'Conner, J,, concurs, 


Matehett, ©. J., specially concurring: I concur, but not in what 


is said in the opinion as te the admissibility 
of motion pictures in cases of this kind, 
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ARCHIZ I, BERNSTEIN and ISADOR BE _ 
Defendants in Error, “ 





va. 


ABR ALLAN et al., 
Pisintiffe in Error. 


2 v4 2 I.A. Gi ’ 5 
BR, JUSTICH MoSURELY DELIVERED THE OPIAION OF THA COURT, 


Plaintiffe brought sult alleging a written centract “herein 
4efendants agreed to pay them 910,000 for legal eervices an4 upon 
trial before a jury had a verdict and Judgment for 916,000. Befend- 
ante bring the record to thie court by writ of errer, asking for a 
reversal. The brief for defendants shoul¢ have observed Aule 19 
of this court. 

The case was tried upon a wrong theory of the lar and as 
there gust be » retrial we note only the important points presented, 

Piaintiffs, whe are attorneya, rested their ense upon a 
writing in which defendants agreed to pay plaintiffs, under certain 
conditions, $16,000 for services as their attorneys in a suit for 
specific performance brought agsinat them by David Brandwein,. The 
case was tried upon the theory thot thie was an absolutely binding 
contract. if the contract was aade while the relation of attorneys 
and clients existed, the burden was on the attorneys to prove the 
Freason@>dleness of the compensation named in the contract for the 
services rendered. in Elmore v. Johnson, 145 lll. 813, the opinion 
quoted with approval from the English rule that an attorney eannot 
dind his elient by contract to make him pay greater compensation for 
his services than he would have a right te demand if ne contract 
should be made. ‘this hes been followed in Aobinson vy, Sharg, 201 
Til. 86; Keore v, Hebingon, 97 111. 491; Thompson v. Keynolds, 75 
Tll. 11; Boyhe vy, Koad, 156 Lil. App. 153; Pratt v. Kerns et al. 


1235 111. App. 36; Poppers v. Schoenfeld, 97 111. app. 477; Gruby Vv. 
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Smith, 15 111. App. 43; Jennings v. MeGonnel, 17 11). 144; Aingen 


xv. Ranes, 263 fii. Ade 
This being the rule, it ie of primary importance to de- 


termine when the contract was made and when plaintiffs were om- 
ployed as attorneys for defendants. The contract ie dated Kay 21, 
1929; Mr. Bernstein, one of the plaintiffs, was the attorney for 
the defendants for some considerable time before this; he had known 
them for a leng time and had acted for them as their attormey in 
other matters prior to thin contract; in September, 1926, he repre- 
sented them in making a contract whereby they agreed to well eertain 
real estate to Brandweln; subsequently, in the same month he had a 
conference with them in whieh they told him that because of certain 
matters coming to their attention they wished te aveid their con- 
tract with Erandwein; Bernetein advised them with reference te thie 
and discussed steps to be taken if a muit fer specific performance 
should be brought against them. 

arch 6, 1929, Brandwein filed his bill asking that defend- 
ants be decreed to perform their contract to convey the real estate 
te him and Zareh 20th bernatein filed in that suit the appearance 
of Sareh snd Williom Levin, two of the defendants herein, and of 
himeelf as their solicitor, tr. Hagen, ai attorney, represented 
four of the other defendants in the Brandwein suit. A discussion 
arose as to whether another attorney sheuld be retained inetead ef 
ir, Hagen; April 15, 1929, Mr. Hagen withdrew and Wr. Bernstein 
recommended tir, Ileador Hecker, the co-plaintiff herein, to act as 
asrociate counsel; Bernetein was asked to consult with Beeker and 
inform defendants of the result; om the Sunday following the date 
when Xr, Hagen withdrew, Bernetein consulted with Becker and reporte& 
to hie cliente that Becker was of the opinion that defendants had a 
good defense te the Brandwein suit an¢d that Bernstein and Becker 


would go ahead and take care of the same and that the qiarges would 
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be reasonable, oth plaintiffs testified to a meeting with certain 
of the defendants April 23rd, in which they ony Zeeker stated he 
Wanted $10,000 to defend the Jrandwein suit; defendants denied this; 
April 24, 1929, Beoker ontered hie appearance jointly with kerastein 
as attorneys for the defendante in the Srandwein ouit. 

Ag we have said, the cantract is dated day 21, 1999, Pisin~ 
tiffs sougnt to show that it was executed sume time before thia date 
but the testimony of defendants teided to show that it was signed 
at about the date it beare; some of the witnesses testivied that 
some of tae signatures were not cbtained antii after thie date. 

fhe contract is in typewriting, exeept the last clause, and 
ie"*Bated at Chicago, Lilincis this 2let day of bay A.D. 19%." 
the day of the somth was inserted in handwriting in the blank space 
for this purpose. hie would be strong evidence that it was exe- 

- gated on or shout thie date and slmoet convincing evidence that it 
wae not drawn up in April as plaintiffs argue, 

the contract purperte to empley Hernetein and Meeker as the 
attorneys for the defendants in the Brandwein suit then pending in 
the Circuit court of Geek county, and proceeds: “In consideration 
of your servicer rendered om4 to be rendered wo hureby Jointly and 
severally promise ond agree te pay you the sum of Ten Thousand 
($20,000.60) Dollars,” ‘he phrase, “in consideration of your ser- 
views rendered* is ecnsistent only with the faet that Bernetein 
and Beeker had theretofore been engaged as attorneys and had ren- 
dered services, snd that the relation of attorneys and cliente 
existed prior te the making of the contract. 

Upon the next trial the jury should be instructed that if 
it finde that the contract was made wiiie the relation ef attorneys 
and elients existed, then the burden is upon the plaintifis te prove 
that the cocpensation mamed in the contract ia reasciiable amd fair. 


The contract purported to obligate the defendants to say 
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$10,000 to the attorneys in the event they "cuceessfully defend 
said euit, or proqure a dismissal thereof,* 1t is argued by the 
defendants that plaintiffs failed to perform either ef these 
conditions, Anewers on behalf of the defendants were filed in thee 
Broddwein suit in way, 19%, and the cause was referred to a master 
in chancery; there the case slept; no testineny was ever heard 
before the master; on Getober 7, 1941, nearly a year ond a half 
after enswers were filed, the complainant of his ewn motion had 
hie bill diewissed, The reason for this was evidentiy the slump 
in the price of real estate subsequent to making hie contract te 
buy. Under the cireuietances plaintiffs cannet be said to heave 
either successfully defended the suit or procured a dissieead 
thereof. 

Befentanta offered to prove by attomeyse the reseoneble 
value of the services rendered in the Brondwein suit but such 
evidence was held inadmissible, the court saying that the oase 
must be decided upon the written agreement and not uven a question 
of reasonable charges for services, Thies ruling was error, 

Defendants argue that the failure of plaintiffs to file a 
erene bill in the specific performance suit damaged them ond that 
they are entitled to recoup their lees in tre inatant suit, This 
aortention will not stand examination, Defendants contracted in 
Barch, 1999, to sell the real estate fer $75,000; shertly there- 
after they heard rumors of enhanced values in the neighborhood; 
eamcluding that they had contracted te sell at too low s figure 
they employed plaintiffs te beat their contract; thelr answers ai- 
leged that they were induced to sign the contract by fraud, hence 
it was void. As the resi estate market depreciated they were less 
anxious te avoid their contract; fimally the market price eof the 


real estate under contract fell te $66,000, er 915,000 less than 


their contract price; defendants say that «hen thin heppened they 
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requested their sttomeye, the plaintiffs herein, to file a eross 
bill to compel] Jrandwein to perform his contract of purchase at 
$75,000 but plaintiffa refused, hemce defendants lost $15,000. 
The propesitien falls from its own weight. Defendants having ale 
leged fraud in the making of the eoutract could not consietently 
“about face” ond seek to onferee it. 

Both parties re-argue the motion heretofere made in thie 
court to strike the bili of exceptions, which motion haw already 
been denied; that water has already gone over the dam, 

Tae greater weight of the evidence proves teat the contract 
fer attorneys’ fees wae aade while the relation ef attormeys and 
Cliente existed, and plaintiifs have not preven that the reasonable 
value of their services is the amount nemed in the cotitract, The 
evidence also shows that the services named in the contrast, for 
which plaintiff's were to receive $10,006, were net perfermed by 
them. Plaintiffe are entitled to recover what the services ren- 
dered are reasonably worth aid evidence of this should be heard, 

The judgment is reversed and the cause ia rewanded for 
further proceedings consistent with what we have anid herein. 

BEVERSZD AND REBANDESD, 


Matehett, ?. Fay and O'Gennor, a COHGuEr, 
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PATRICK MOYLAR, ae ee 
Plaintiff in “rror, 
} ERROR SUPERIOR 





vs. 


VRLIA COUNKR and FRANKLIN BWAGENTHAL, 
Defendants in irrer. 


OF COOK coUNTY, 


279 A615 


BR, JUSTICE MeSURELY DELIVERED TRE OPISION OF THE SoU. 


Sy this writ of error plaintire Geeks the reversal of an 
adverse judgment entered on the verdict of a jury upen the trial 
of « eause wierein he sought compensation for sersenal injuries 
received in « collision betwem two sutomobiies. 

The acaident happened on the morning of Bay 11, 1941, at 
the intersection of Clark street). wiles rune dorth, with Addieon 
street, which rune east, in Chicago; at the intersection of these 
streets are signs alternating green, yeliow and red lights; traffie 
prececds when faced by the green light and steppe when faced by the 
red light. 

; On the morning of Lay 11, 1931, pliaistiff was riding as o 
guest in the sutewobile owned and driven by Felix Goune, one ef the 
4efendants, going east on Addison street; oe it was erossing the 
intersection of Clark there wae a collieion with a north-bound 
automobile driven by Frankiin Bergential, « defaniant, resulting 
in serious injuries te plaintifrr. 

Pleintiff originally nomed as defendants Felix Coune, 
¥ranklin Sergenthel and the Hed Star Yeast & Products Company, a 
corporation; at the end of plaintiff's case in ehiel ke diamiesed 
as to the last named defendant as he was unable toe produce any 
evidence that the corporation owned the autevobile whish bergen thal 
wae driving; the case was submitted to the jury with Coune and 
Bergenthal the only defendants. 

Plaintiff alleged that the accident wae caused by the wilful, 


Wanton and malicious conduct of Felix Couns in operating his automoe- 
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bile; there was no charge of general negligence against Coane; the 
ether defendant, Dergenthal, wae charged only with ordinary neg- 
ligence, 

At the conclusion of plaintiff's evidence both defendants, 
respectively, requested the vourt to inatruet the jury that he 
be found net guilty. Zoth motions were dovied, Goune elected to 
etand by his motion and introduced ne evidence, Sergenthal pro- 
eeeded te introduce evidence tending te show that he wag not negle 
gent ae charged, When « dofendsnt stands by his motion for a die 
rected verdict in his favor and does sot introduce any evidenee, 
his case muct be determined as it existed at the time his motion 

1d, 214 Lil, 226; Pontal Tel eyraphe 


Cable So, ¥. Likes, {28 TLl. 249; Cook 244 i113, App. 
644. ‘the jury was instructed in substance that as Coune had 








rested his case at the close of the gase for the plaintiff, the jur: 
gould concider only the «evidence as reosived on behalf of the slain. 
tiff in determining whether or net the defendant Goune "is guilty 
or mot guilty of willful end wanten esonduet ae charged in plaine 
tiff's deeieration,” and that evidence offered on behalf of the de 
fendent Bergenthal must net be considered in passing upon the guilt 
of Geure. Pisaiatiff in tale court wakes no objection to tae giving 
eof thie instruction, 

Did the evidenee on benalf of pleintiff whew that Goune was 
guilty of wiliful ond vantom operation of Sis sautorebile? Ceune, 
the defendant, testified on beualf of plaintiff, He said that on 
the occasion in euestion he was taking plaintiff and hie wire te 
Plaintiff's home; that plaintisf sat beside Coune im the front seat 
and that Gre, deylan eat with ire, Coune on the rear seat; they wer 
going eant on Addison street «t the rate of 16 te 16 miles an hour; 
ae he came te the intersection of Clark street the liahte were gree 


and as they were arossing he interseetion they were struck by the 
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other car going north on Clark atreat. Plaintiff testified that as 
Coune's car approached Clark street the green Lights were on for 
east and weet traffic on Addison street and that suddenly “a black 
streak" came up from the south on Clark otreet and struck then, 
William Coleman, driving an automobile onst on Addison street just 
behind Coune's car, testified that the lights were green for eset 
and weet traffic; that as he was just shout up to the intersection 
the lighte started to tum red and eiltness stopeed sis car. As this 
was all the essential evidence in the ease when defendant Coune made 
hie motion fer an instructed verdict it would seem to be self-evident 
that there was no evidence to support the charge of malicious, wilful 
and wanton operation of Coune's sutomobile. ‘the trial court should 
have allowed Coune's motion fer an instructed verdict in his behalf, 
The jury hae returned a verdict of mot guilty ae to Goune, #hich was 
fully justified from the evidence produced on benalf of the pleintiry, 
There was sufficient evidence produced on behalf of Bercen- 
thal to juetify the jury in finding that as he approached the inter- 
section the green lights were in hie faver and that he was net negli- 
gent in crossing the intersection. Teresa Campbell saw the acei- 
Gent; ehe wag sitting in the front seat of her automobile going 
weat on Addison atreet; a6 she approached Clark the light was green 
fer east and weet traffie but av che drew nearer to Clark the Lighte 
eshanged and she stopped her ger; she saw the car driven by Coune 
when the green light was facing Clark street and the red Light 
on Addieon; she sew Coune's car going through the red iight, crees- 
ing Clark etreet going east. er friend, Bertie Miller, who was 
riding in the same automobile, testified that when their car 
estopped at Clark etreet for the red light they noticed the other 
ear coming east on Addison going through the red light. Anether 
witness was in an autemobile going north on Clark about fifteen 
feet benind Bergenthal's ear; he testified that when that car 


started te croes Addison the traffie lighte were green for north 
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and south traffie; that ke saw the other car going sant om Addison 
through the red iight. A mumber of otaer witnesses, inoluding the 
defendant Bergenthal, testified to the same effect; taat Bergen- 
thal’s car had the green light of Ciark ctreat aw it orossed the 
intersection and that the etuer ear driven by Soune erashed through 
the red light. 

After weighing the respective stories tae jury gould properly 
@ondluds that Bergenihal's version of Wie ocourrence was the true 
ome and that plaintiff mad Tailed to preve the charge ef negligence 
against him, This court certeiniy cannot say that the eonvlusten 
im this respect is clearly snd manifertly against the weight of the 
evidence, ! 

Hest of plaintisr's argument in this ccurt it concerned with 
the inutractions given. Uelendani's inetructiens See. 1 and 7 are 
eriti¢iced beeause they told the jury in cabetance that if the evie 
donee was evenly vbalaneed se that the jury was in doubt and unable 
te suy on whieh side is the preponderance, ther the verdict should 
be mot guilty. “ais inetruction has been appreved in many 4eeided 

niesgo Unies 3 ign go, vy. Bee, 213 111. 9; Johpson v, 
Gustefecn, 233 111. App. 216; Moske v. O'Donnel), 260 111, App. 844. 
Complaint ie mode of defendant's given instruction te, 5, 
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in whie: it is sald that the eomly charge made in the deolarstion 
ageainet the defendant Coune was that he wes operating Bie auteousbile 
wilfully, wantonly and recklessly. ‘The gist of all three counts of 
Plaintiff's declaration wae that Coune was guilty of wilful and 
wanton operstion of hie sautomebile, eud pleintiff in hie instrue- 
tione Kes, &, 3, 4 and 8, given at his request, used the came lane 
guage. 

Pefendent's given instruction #o, 8 told the jury that if 
they believed the injury to plaintiff wae the result of a mere 
accident, the verdict should be net cuilty aa to the defendant 


Coune. Similar instructions are frequentiy given in personal injury 
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cases, in very few of which it ean be said that the injury wae caused 
by mere accidest, While we would mot approve of this instruction 

in every case, We ¢annot held that the jury could be misled by it 

in the inetent case. 

Defendent's given inetruetion He. 9 is oritlecized because it 
Fequired the plaintiff “to esteblian” the acts of negligence alleged, 
citing Burson vy, Seumitz, 262 111i, App. 337, where the use of this 
word was criticized os »lseing a Bigher burden upos the pliaiatirr 
than the law required. ‘this was followed by Wiliiamaon vy. “Saton, 
R66 Tl}. App. 614. The word *entablieh” micht under certain cirouwe 
atances be considered a Little stronger than ite sysenym, “preve.* 
The dietionaries give the mesning of "establish" + "io prove the 
truth ef" or “osause to be socepted as true.” While the uee of the 
word “establieh" might in a chese ease require a reversal, olearly 
&t should not do s¢ in the present ease where the clear preponder- 
ance ef the evidence exonerstes the defendant Fergenthal from the 
Regiigence charged. It hae been Held veversivle error to refuce 
instructions *kich teld the jury that the plsintiff wae required to 


“establish” hie care, Chicago Union traction Uo, vy. Mee, #28 fi). 
9: chisage An) UG, Vv. Campbeii, i130 Til. App. 366. Im the recent 


case of Carl vy, Settecast, (iex. Civ, Apre.), 211 ©. W. SUG, the court 
eaid that while the ezpression “eatsbliich* has been frequently eriti- 
eised, yet it meant me more when used in 4 ehearge to a jury than the 
word “prove*; that "The dec gions of thie etate are repiete where 
both expressione have been used synonymously and interchangeably by 
trial judges in jury trisls, ano we have mo hesitancy in solding 

that there ie really no 4ifference in meaking between tne twe eie- 
pressions when eo used." Sven if the uee os the word "establish" 
was error it was harmless error end would not justify a reversal. 

gs, te. S6221, opinion filed by 





this court February 6, 1935. ‘the test of a proper imetruction “is 
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not what meaning the ingenuity of counsel may attribute to the 
instruction, tut bew and in what sense it will be understood by 
ordinary men aeting as jurors, under the evidence before them and 
the circumstances of the trial.” i ™ 

Se,, 327 111. 207, Furthersore, in o number of other instructions 
given beth at the request of the pleintiff and of the defendant, 
the jury wae repeatedly told that plaintiff was required only to 
prove his case by the preponderanee of the evidence and was not ree 
quired to prove any fact beyond a reasonable doubt. 

Criticiam is made of certain other inatructions ond of the 
failure to give certain instructions on behalf of the plaintiff, bat 
we find nothing which would justify a reversal, Errors, if any, in 
thie respect were harmless as the jury returned the only verdict 
that properly could be returned upon the evidence iv the case, Ten 
instructions were given for tae plaintiff and trenty-eight fer the 
defeniante, While we have frequemtiy eriticized giving a large 
number of instructions, yet the number given in thie case ie not 
reversible error. 

¥or the reasone above indicated the judgsent is affirmed, 

AVPIRRED, 


Batehett, *. J., and O'Cennor, J., coneur. 
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PROPLE OF THE STATK OF ILLIAGIS, 
Defendent in #rrer, 





ve. 


DANIEL SEREITELLA and HARRY SOCHSTSIN, 
Plaintiffs in Srror. 
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ER, JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT, 


Defendante were tried on a charge of conspiracy; the jury 
found them guilty and each was sentenced te imprisonsent of one 
year in the county jail am4 to pay «a fine of 2000; by this writ 
ef error they seek a reversal. 

The indictment, in five counts, charged in substanee that 
defendant Daniel Serritelia, whe held the office in Chicage of 
Inspector of Yeights and Keasures (hereafter galled City Gealer) 
during the four yeara preceding April 30, 1941, «nd defendant Harry 
Hochstein, who held the office of Deputy Inspector of Weighte and 
Measures under Serritella from Oeteber 17, 1930, to April 1, 193), 
accepted bribes and other rewards from persons, firms and ce rpera- 
tions eugaged in the business of seliing to the people of Ghicage, 
at retail, meats, butter, groceries, vegetabies and other food 
products, and in return therefor permitted or countenanced sugh 
retailers to cheat and defraud the buying public by the use of 
short weights and incorrect scales, resulting in evercharges to 
customers; that because of this praetive the defendants on April i, 
1931, conspired with others unknown to obtain large sums of money 
by false pretenses from the citizens of Chicago, and had conspired 
te accept bribes and other rewards, and in retum therefor had 
conepired te refuse and neglect to complain and te begin and 
prosecute causes of action against ssid retailers who had violated 
the ordinances by giving short weights. 


Defendants argue that the evidence fails to prove the deo 


fendants or either or them guilty. 





f ‘BLd.hi STS! eo canmceeareat 80 ol 
3 on BE RT NN OE 


si Higa ey oe i De OBE. eam 4 

peerings parigades to onnete * so.tetat. een. stapeaiotiad 
ene Yo timmnsndnent pf. danenenen ner sows bax yeti most bp 

_ thewe whet ys 70508) Te oatt « yoq of ona, Atak. Stanne, Pay | AX 






















(Athol Liniea oF vanes, mF xodedp? wert atied keaet sehow 8 
atone tim awit ,»vos1s¢ Mott afxewes tecro baw . 










bet tease bre ‘aeddeanee ipsa peti prea 43 
ss heonscotayso as bedtiorey tetesved? auedet al bow , 
te gas ond Ye oLdlug yakyus et dumeed ban deodo od amas 

of eagtesteoteve af gultinuot ,aeieon Soetxosal baw etdatew t ° ] 

wf Sbaga ao atasbie'odh off owlteatg atit Le sennaed todd 5 190. | 
yetes ‘to ame oyta. aiatde od modding atedio gle bortanses , 
betiqemes dad bie ,ogeotss Yo eaettto od mex? aemostorg ente® 
bas trond omudos ab dae olimewer wedee hae nediad oe 

ban aged of baw miniqnos ef toetgon hae euwtet of 
aeteloty bed olw ateitates bive du alega mokton ‘te venues OF 803 
.otdylow fue autvls of assanatbae » 

-ob 9% evete of alie? samshive am Peald engta timate tes a ra 
-xothvg wads Yo wedtie 19 eaubus’ 






pnt : 


























Defendants in s criminal case must be proven guilty be- 
yond a reasonable doubt, and if the alleged criminal conduct of a 
defendant can be reasonably explained upon two hypotheses, one 


sonsistent with innocence and the other consistent with guilt, 


the one consistent with innocence must be adopted. People y, 
Abrling, 279 111. 70; People v, Garbaetak, 306 111, 254, 


The evidence presents the well known custom of a political 
leader who, with mixed motives, distributes Christmas baskets 
of food to the people of Lis ward or distrivt and solicits to 
this end contributions from persons with whom he may have offie 
¢lal contacts. 

The principal witness against the defendants was L. li, 
Connor, who testified that he was assiatint braneh manager of the 
Consumers company, ensaged in the business of retailing foodstuffs 
from vdrious branch stores in Chicago; in the latter part of 1930 
he received tickets, issued from the City Sesler's office, alleg- 
ing that violations in weights had been found in some of these 
steres, and in response he called at the City Sealer's office, 
where he saw defendant Hochstein and talked with him about the 
violations and the tickets; he testified that Hochstein said the 
Consumers people cugit to contribute to Serritella'’some Christmas 
baskets to be given to the poor, to which Connor replied that they 
were not so situated that they could do this; that thereupon Hoch- 
stein said, "Well, you can make it money," and upon inquiring ar 
to how much Was wanted Hochstein said, "$200" - sand requested that 
it be brought in currency, not by check; Conner said he would re- 
port to his superiors, The witness further stated a promise was 
made that if the Consumers company would make a contribution it 
would be unnecessary for him to come to the City Sealer's office 
om the tickets he head received, and premised to have continued and 


eventually “fixed” a certain case then pending in court against 
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the Consumers company. The witness further said that after report- 
ing to his superiors he returned to the City Sealer's office and 
hended Serritella an envelope containing $200 in curreney; toat 
Serritella then thanked him and handed the envelope to ‘ochstein, 
and both defendants wiened the witness a Merry Christmas and a 
Happy See Year, 

In February or Karch, 1931, Gonnor brought eeveral tickets 
he had reeeived te the City Gealer's office and again saw Nochotein 
about them, who asked him to make 2 contribution te the Thempsen 
campaign fund ond suggested thet $56 would be sceeptable; that 
after reporting to his superiors the witness again saw lochetein 
in the City Mali and was taken by him down « pair ef stairs inte 
a sort of vault room where Jochstein asked the witnees “if he had 
it” and witness anewered in the &ffirmative and hended Nechstein 
: am envelope containing $50 he had gotten from the cashier at the 
Consumers Company office; that subsequently he fad conversations 
with Hechetein with regard to tickets that had seen served on the 
ateres for cisimed violations snd that Hochstein said it would net 
be necessary for the witness te come down term as he would take 
eare of them; that the Consumers company heard nothing further 
about the tickets, Witness further said he did not give the $200 
to the defendante in order to escape = penalty fer any wrongdoing; 
that he wae conseicus that hie store people were not guilty of 
deing ony wrong, od that he believed they had committed no wrong; 
that he gave the money te encane the annoyance of having so many 
unjust tickets served on their eteres; that Hochstein 414 not tell 
him they had to give the money, that he, Contior, regarded it as a 
request. Witness further sald that he theught hie company hed 
sometimes given Christmas baskets, 

Evidence was intreduced ef the procedure in the City 


Sealer's cffice in aseertaining violations, The usual practice 
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ds for depaties to go into their several districts and make pur- 
chases from eteores; articles purchased are weighed and then the 
deputies identify themselves and examine the seale to see is it is 
correct; if the sesle ie not found to be correst the deputies fill 
out a form notifying the dealer of the vielatien of the city ordi- 
Manee; ususily for the first violations warnings are given end 
records made on « card system; when there are repeated violations 
the matter is brought to the attention of the city prosecutor, 

City ordinances were introduced in evidence, making it the 
duty of the Inepector of VYelgute and Seacures to examine once a 
year all sesiles and to repert toe the prosecuting attorney the names 
and places of any persons violating any provision of the ordinances 
by fraudulent or short weights. There was also a provision for 
punishing any person having instruments for weighing which are out 
eof order or incorrect, 
| Wiliiam Klein, qualified as an expert on seales, testified 
as to the manner in whieh such seales were tested from time te 
time; he sald that in time the pinlene and racks in seales become 
work by vibration which affects the accuracy of the seale, and 
that sometimes neglect to cil ‘them and the presence of dirt hinders 
the action of the scale; that sometimes a desler is busy and does 
not give the scale sufficient time to rest and the customer is 
Sometimes charged too such and sometimes teo little for what he 
gets. the State put on twelve witnesses whe were euployed ae in- 
vestigaters by what is tersed the "Seeret Jix;* they were instructed 
te make investigations of short weights by dealers in foodstuffs and 
particularly meat markets, and were so euployed fer about twenty 
days commencing Hareh 16, 1931; woat of these investigaters were 
women. Two women would call at a store, ask the price per pound 
of om article, the clerk would then weigh it, stating the tetal 


price; the investigators weuld then pay the price and the women 
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would take it from the store; they would attach to the article a 
repert blank stating the nome of the store, the lecation, a deseripe 
tion ef the clerk who made the scale, the nome of the seale used and 
the name of the article purchased, with the price per pound quoted 
and the total amount paid; sone of the investigators knew what the 
article weighed; they did net look at the scales; they would repert 
to a Kr, Ackerman and the articles purchased would be weighed by 
him and they would then insert in their resort blank the weight 

as given by him; the purchases were principally meats; the investi- 
gatore made approximately 2500 purchases which were weighed and ree 
ported as described, and at least 100 stores were investigated. A 
chart wae introduced in evidenee on bekalf of the State showing ap- 
proximately 250 of these purchases wade from three houses only + 
General Market House, Feilchenfeid bros,, and Bovak's Stock Yards 
iierket. Edward Wright testified that as an employee cf the "Seeret 
#ix" he instructed the investigators ac to their duties, and that 
whatever the women investigators wrote ia their report depended 
upon their honesty ond integrity. 

A manager of a seale coepony testified tact the computation 
of scales varies between one and two cents an te securacy. George 
Ackerman testified that he weighed the purchases made by the inves- 
tigstors upen accurate ceales; that sppreaximeately 2600 purchases 
were made by the investigators, but he did set know what proportion 
waa found to be correct as compared with these found to be ineerrect; 
the witnees reealled that in some purchases there was an overweight 
and the money paid was lese tham the amount that sheuld have been 
paid. 

Defendante moved te strike out all the testimony concerning 
the purchases meade by these investigaters, which motion was denied, 
We hold that this ruling was proper, A conspiracy may be established 


by proof of circumstances from whieh a jury may infer ite existence, 
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Seaford vy. ithe Peonle, 219 111, 25. And it is permitted to show 


any facts and circumstances from which the jury might infer a come 
mon design to act tegether in pureiance of a gomson criminal pure 


pose. The People vy. Husbaum, 326 111. 518, Whatever tends to shew 


the carrying eut of the conepireacy is relevant te the iseue and 
de eamiseible. Zhe People v. dooney, 324 lll, 375. The record 
of inaccuracies found by the inveatigaters was material and rele} 
Vent an touching the charge that defendants had permitted vicla- 
tions of the city ordinance with respect to weights. Sowewer 
Little it might tend te prove the crime charged, lis relgnt was 
for the jury te determine and it was admissible, 

On behalf of the defendanta thirteen deputy inapectors 
employed ix the office of the City Sealer during the time the de- 
fendante were in office gave testiseny; all of them stated that 
they were employed in eheeking vielatione in grocery stores, 
meat markets and other placea, and that at no time were they ever 
asked by either of the defendants to epprese ox harass anybody, 
or to Taver anybody, or to differentiate between any of the stores, 
er to refrain from prosecuting anybody or refrain frem visiting ay 
places, or to 45 any wrong whatever, Gome of these witnesses were 
givil service employees and had been empleyed in the City Jealer's 
effice for more than twenty years, ond at the time of the trial 
were stili in that office under Joseph Grein, Serritelia's suc- 
cesror, 

Rineteen witnesses on beialsy of the defendants testified 
that they were precinct captains in various precinets in the tiret 
ward, ef which Serritelia was « committeeman; thet for a day or tre 
before Christman, 1950, they packed shout 1500 baskets with feod, 
which were given te poor people in the ward; thet no distinctions 
were made as to the reeipients and tiiat the baskets were distributed 


without regard to race, color or ereed, either selitieal er religiou 
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The pastors of several chereh parishes testified that they received 
some of these baskets for their parishioners. <A witness testified 
that defendant Serritella gave Sim the money te buy the banketes 
before they were filled, 

Twelve merchants engaged in the produce business teatified 
that they made donations of foedsetuffs to Serritella's Christmas 
basket fund; nearly eli of them had been solicited by James 
Lenguadoro, an officer of the Commission Drivers’ Union and not 
connected with the City Sealer's office, Lenguadero testified 
that he solicited from d4fferent firms for Serritelia's Christmas 
basket fund, collecting about three truck loads; that the day be~ 
fore Christmas Serritelia told the witness tuat they were short 
three or four hundred baskets and inetrueted witness te buy some 
foodstuffs and that he, Serritelia, would pay for them; that wit- 
- Rese 4id so and expended about $245 in making these purchases and 
was thereafter reimbursed by Serritelia, 

The general manager of the Novak's “Stoek Yarde Market 
testified that he contributed hame and never aad any agreement 
with defendants thereby the Bovak stores were to be favored in the 
matter ef investigation eof scales and never recei¥ed any word from 
them that they were to be permitted te make overcharges or give 
ahort weights; that the employess of the Novak stores were never 
instructed that they would be permitted to make overcharges or 
give short weights, « they were inetructed te give full weight; 
that they have a sian employed who makes periodical inepeetion of 
their sesles and cleans,clis and adjusts them; that they have 
twenty-one stores in Chicage ond this mac makes the rounds about 
enee a month; that it was the prastice of his steras to sake other 
donations, such as to the American Legion, the Volunteer Nescue 
Army, political organizations an4 to verserne running for offices, 

Ne. Feilchenfeld of the firm ef Yeilchenfel4 Bros., denied 
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’ 
that amy wagons or trucks belonging te thie concern delivered any 
meate for the Cnristwas fund and denied that he hed ever made any 
donation te the City Sealer's office at any place or at any time, 
Other witnesses Hed testified that they saw Feilenenfeld trothers' 
trucke delivering goods for the thristwas baskets. the vitness 
said he had « number of cases brought agalnot him for shert weight 
violations during the sduiniatration of Serritelia; that the wit 
nese Would explain the vicliation ond wae told by Serritelia that 
if 1% war the first time the matter would be dropped, wut that 
Witness must gaution hie pecyle; thet on ome eceasion Gerritella 
prosecuted hie concern; witness made all his eapleyeos when taken 
inte employmemt make affidavits that they would give the people 
eixteon cunees to the pound and placards were peoted in his merkete 
Yequesting the public te repert any vieiations with respect to 
weights. 

Serritella testified that he was State senater from the 
¥iret District of TLliineisa and was Republican ward comultteeman 
fer the firet ward; thet he was appointed City Sealer in 1927 for s 
period of four years; that Seehetein beeame his chief deputy cetobder 
17, 1930; that he gave about 1960 bagkets« of food at Christmas in 
1959 to the poor neople af hie ward, which he diatributed through 
the various precinet eaptaing; that he di4 mot reeeive my merchan- 
dise from "eilchenfeld Sros,; Ke confirmed the vieit of Kr, Conner 
of Consumers company te his office with the envelope containing the 
money whieh the witness gave to Sechstein, and said that he had no 
ether conversation with Cennor; that the money received from Connor 


wae used with seme of hie own to reimburse Languadere for the pure 
chases made by Kim; that he gave $200 to the president of the Beat 


Guttere' Unien for the purchases, and sise $100 with which te pur- 
chase baskets, «4 alse other asounts wuich be became obiigated to 


pay, and that o11 of the moneys expended in conducting the hristmas 





— 


[Se 


fide BOAO E LG mixes tae WE oF cutie tied witout 6 waloyare EM 
oak? yak fs 16 wolfe yale ta ofthe etre duet YeRD ody OFF 
Tecmo’ Bde tande Lhe% wan You! ote Sobrsteee Bed 
gaeithte on penapenbenaniaieatpedenedaapne:: 
ingtew Peecie rey dveteosnanysahioamnenancessaeetaaresn | 
othe oat tuik ye ftedtetet “to agtters we 
tail? atin beeen qi Wied sae wae inadaarenaniadai 
—" Yoh a" vragen | 
eb aa Sets onion var ware ot Yt ! 
oe ne eta knee tg 


Ab Rah Sty Aa ie aes 





hat 


edt sett iorstwas eiasi ane od paith belt Det aliedieese” 
ciietiilad ite andi taingie dike has VENTE Oe te ee Oe 

a 40% V8OL af xolied Yell Boratogia wed oa edt peta er 
tadoteo Yeieon ‘Tehte wil sensed Khe rertent are a 
‘uk ennitnlidd Je howto eboney CONE Foods sre od Tae (OCET 
dgrictdt ‘besisirteth wet dette ,ftew vit Le efdodd Kose ca 
arrlSebit Yim: OvEowor fom ERD wal Yaa fantorgad todtoord ‘wits a 
conus GU ts “Pte hy OAy Benet Wit f aowt ee. ae 
edt yatnivdnoy vgotovas acy ee ds eo2tie old ae nds vara: 

on bord od test? bine baw abddtewol os lively Wie mPie wat We hte eel 
neuned Watt Bovieoed Yeti otf iay jrodded athe Gebteetivney Ne 
ve Of? 16% oxobsugndd eerusaier oF ote bBo to Sade dite 1 
fueM nid Yo dushteoty ox ot CURE erng orttaMe Yaka yt whe ene 
ove 26 sta lite 2 By VOLS onka hae jesanrining eat tot Rete teteeeNe 
ot Petngdide, sapped er oolwe sensome Inde ale hee petodedd sande 
eamgarrs® ef) sabfourmon nd dobsegne agenoe eat Lo Lis daar Bae , wae 




























danket affsir were hie omm funda axeept the 92600 he reesived from 
Gonnor; that the 556 whieh Conner gave for the eanpaign of TAlliam 
Hale Thompsen fas given by Hochstein to the witness and turneé over 
with other contributions to this fund te the secretary of the 
Thempeon canpaign; the witwesn eeid that he at mo time agreed with 
any stores to have them violate any ordinanes ant newer shoved any 
partiality, one over anether; that the custom tn hie offlee with 
reference to first vieletors ese te give them a warning, end that 
@uring the time he was in offiee he never received amy money from 
eaybody ac a bonus or bribe; that outwide of this Gorieteas basket 
affair, nene of the markets ar eteres had ever given him anything. 
Befendant Hechetein denied that he ever told Conner that 
he would take sare of vielation tickets if he would make a donation 
to the Chricteas basket fund or contribute to the Thomsen conooign 
fund, od in general fenied ony sgreement with Cotimer te cermit the 
Vislation of the «ltr ordinance, 
tuemarized, the State's ence is thot the denntionsa solicited 
ana reotived by defontonte were in the nature ef bribes, ia econsiderne 
tion of whieh the donors would be permitted te violate the erdinanee 
relating te weights sn4 sealee, Defendants present Connor's de- 
biel that hie comypemy cenecivusly d14 ony wrong, snd there is ne 
@videnee to the contrary; Fellehenfeld anye he contributed sething 
to the Christeas baskets; Serritells confirma thie; Feilchenfeid 
end ether werehentes denied amy fetentionsl vielations a4 te14 ef 
thelr precestions te prevent shert reights; veny merchants testified 
that it hed been their habit fer yeure te contribute te « veri ety 
ef organizetione at Chrictxse ond ether times; rome of them knew 
neither ef the defendants, The records of the investicetore sf 
the “Seeret Six" shew, if accurate, that in the entire number of 
Purchaser sade there were shert weights in about ten per cent, 


bat these micht have occurred through defective seales or 
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carelegnuecs of the clerks; there fu ne svidence tuat they vecurred 
intentionally ex pursuant te any orders irom the sopleyers, the 
evidence feiled te establish the guilt of tae defendants beyond a 
Feaconable doubt. 

There a reviewing court is of the epinien that the conviee 
tion is besed upen wieatiafcetery evidmee, waieh fails te preve 
the guilt of the dafendant beyond ali Feaveonable doubt, it is the 
duty of the reviewing court te reverse the judymant. Ihe Peonie y. 
Elmore, 319 11k. 276; b@, 323 111, 880; Me People 
XN. Aesnieor, 3533 Lil. 461; the People vy. Glagser, 355 111. 263; The 
Egopie vy, Vehon, 340 Ili. G11. 


it is a commen eceurrence im tain community for persone of 





all sorte te promote in the name ef charity pienies, bells, card 
parties, dietributies of Ghristuse baskets, wid lixe affairs, and 
to solicit, more or leas pointedly, contributions from these whe 
are thought te be vulnerable toe such requests, the donere may feel 
wabjeeted te a kind of immoral coereion, but neither such solicit 
ing ner reeponding is ae yet o erime. 

Complaint is made of the cree#s examination by thé aasiatamt 
State's attorney of the witness Serritelia, which conslated almost 
entirely of questions sencerning matters whieh had occurred before 
the grand jury. It would require tee such space to set these forth, 
We agree with the eriticiaus of defendents' eounsel that these 
questions touched matters entirely insaterial to ony isrue in the 


ease and thet the questions were highly prejudicial. 
For the reasons indicated tae judgment iz reversed and the 
esuse remanded, 
REVERGED ANY Re MANHES, 


Ratehett, *. J., and O'Gonnor, J., concur. 














Yo eathbeby ok —YaeeMMnD® aise ai seeertmoe comeo » ot 31 
© te \eLtnd \setephe eine Yo samen ost at bene, of ode 
Pits EN hs WEE bine yetemted gamtntem Le aodsudictasd 
snark Runa adasngows dese of ohteemey ef wt 


Piouts novelusds dodsie paikedbveeS emnwe de ond Vo yeueedsa | 
Steed hevtwose bud Mv dor eustsan geieyesaes amienesp Yo 
400% S000 dex of Googe game ant evivpet Kivew 92 ogtet 
weeds gaski Jeenwoe 'odaebun'toh to camieht tye sae drier one 
We, 'nnees ms oF aieeemnad ivcttom wetien Recent eR 


5: Rds Latotiwlorg Yitgid evew anekiaens edt fads ban ee 
add has heowwves wh depmyuheh o62 hodeokhad agossot add cok. a 


THTMA ER AEA AAABNVER “mm 
2 cevoman 1 uate fe to bd 


40 quate 





‘yl ST aE ES 


ae ie 2 WG 


” c go 
ee : 
ote 





i nf! a Me™ 
BSREARD R, ROSENBERG, j ut ie A 
Appellee, yi ae 
PEAL FROM MUHICIP 
va. ’ 
OW CHIGAGO. | 
SAM KANTOROWITZ, } 
Ape elians, 


OV” o FT A \4 22 
ale WAGs 
WR, JUSTICE MeSUKELY DELIVERED THE OPINION OF THe CoURT, 


Thie ie an action in trever tried by the sourt, in whieh 
Judgment was against the defendant for $317.28, from which he 
appeals. 

Counsel for defendant in writing his brief has not followed 
Rule 19 of this court and has alse erroneously entitled the case 
both in hie briefs and his abetract. The case should be entitled 
in this court as it was in the trial court. 

The conflict is between plaintiff, a mortgagee under a 
chattel mortgage, and defendant, the landiscrd of the mortgagor. 

Plaintiff testified that em Geteber 15, 1951, J. #. Folff, 
| @ relative, wae indebted to him in the eum of $750 and on that date 
gave his note in this sum, payable ninety days thereafter, seeured 
by « chattel mortgage conveying certain chattels on the premises at 
2841 eet wadison street, Chicage, where Wolff occupied = store 
leased from defendant and wem eangenged in the tire and vulesniszing 
business; the chattel mortgage wae duly reeordsed; it centained the 
usual provision that upon defsuit the mortgagee should have the 
right to take iumediate possession of the chattels conveyed, Shen 
the sete fell due, Jana ary 15,1932, Yolff failed to say it but 
plaiatiff allered the chattels to remain in the possession of Wolff 
in his store. 

Gn June 6, 1932, some itene of personal groperty in the 


store were eol4 to defendant for $25 by a deputy-bailiff of the 


Municipal court by virtue of a judgment obtained by The Beckley- 
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Ralston Company against Wolff; plaintiff notified all parties present 
at the sale that he held a chattel mortgage om all the chattels in 
the etore; after the sale defendant refunsd to allow Wolff to enter 
the store and refused to deliver any chattels to plaintiff or Yolff. 
Plaintiff's theory i» that the chattels sold by the deputy-bailiff 
were not chattels mentioned in his chattel mortysage, and that the 
mortgaged chattels were retained by defendant, whe bad no risht or 
interest in them. This is the crux cf the case, 

Wolff testified that he wae present at the time of the sale 
and that the chattels mentioned in the mortgage Were not sold under 
the levy. The deputy-bailiff who conducted the sale said tnat 
he did not look behind the counters or in boxes or in the basement 
ef the satore at the time of muking the sale. Defendant adwitted 
that after the sale he went into the basement and found various 
chattels which he deaseribed as junk of no value, Coxwparing the 
itemized list of the chattels sold at the time of the levy with 
the itemized list appearing in the chattel mortgage, it will be seen 
that the items gold at the sale are not deseribed in tne chattel 
mortgage. Pinintiff made a demand beth om Yolf? and on def ondent 
for all the coods covered by the ehuttel mortange and that were net 
sold in the lavy and was told by defendant te “Go to heli,” After 
the sale the defendant changed the lock om the door of the atore 
and refused to admit Yolff or te allow any chattels to be removed. 
Wolff eaid4 that while he did remove certain items sueh as tires 
from the estore prier to the levy, he was certain that the chattels 
deseribed in the mortgage and which are sought to be recovered 
in this swit still remained in the stere, 

Although there may be some doubt av to ll the facts, yet 
upon the record made the eourt could preperly tind that the items 


sold te defendant under the lavy were not senitioned in the plain- 


titf's chattel mortgage; that these items were retained by the 
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defendant whe was not a judgment erediter nor lien cleimant, and se 
far as the record snows, had no right or interest in them, and 
although demandewere made upon him, refused to deliver pessession 
to the plaintiff. 

It is said that the lien of the mortgage has expired because 
the plaintiff allowed poesension of the chattels to remain in the 
mortgagor, Yolff, almost eix months after the defeult in payment of 
the note, This would be true if the rights of third perties inter- 
vyened, but the mortgage ie still valid as between the mortgagee and 
the mortgagor. The defendant here had no claim waateoever against 
the chattels, cither ar 2 ereditor, incumbrancer or purcheser., The 
record does not disclose tiat he had any claim fer rent agsinet 
Welff or that he had distrained on Bhe property. 

Reversible errer is claimed in the admiesion by the court 
-@f a carbon copy of a letter purporting te have been sent by pl ain- 
titf to defendant June 4, 1932, which was after the sale, in which 
Letter Plaintiff again demanded return ef the property and threatened 
legal proceedings if the same were not retummed. Defendant made only 
® general objection to the earbom copy. It tas been held that euch 
an objection raises enly the question of relevancy. Seott v, Caldwell 
et al., 152 11). App. 172; Wabash A, BR. Co. v. Jenson, Sid ITli. App. 
$45. Wurthermore, the original letter seens to have been sent by 
nail, by registered letter, wid defendant duly receipted fer same, 

the assertion that thare was no cehversion om June 6, the 
date of the sale, is unfounded. There was direst, uncontradicted evi- 
dence that om thet date plaintifi decanded return of the chattels net 
Bold; that defendent abruptly refused te surrender thea and barred 
admission of Wolif tc the store, relusing to permit him to remove 
the chattele not sold. 

There was eufficient evidence as te the value of the chattels, 


Welff, whe testified as to the values, recalled the prices paid by 
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him when the items were purchased, and nad bought and sold the same 
type of merchandise for a period of seven years, Only « general 
objection was made to his testimony and the record shervs ne contra- 
adictory evidence as to the value of the property. 

Counsel for defendant earmestly argues that the conduct of 
the trial Judge wae a violation and denial of due preecese of law 
guaranteed by the Constitution. fhe bill of exeentione shows that 
the cause came on for trial March 23, 1933; that plaintiff's wit- 
nesses testified and then defendant ealled three witnesses, all of 
whom testified; the bill of exceptions then recites: “The court 
having heard all the evidence submitted and arguments ef couneel ,* 
suggested that plaintiff file an amended statement ef claim, dis- 
missing as to Wolff, whe in the firet instance had been a co- 
defendant with Kantorowitz. ‘he court stated in substance that the 
cause was continued until the following day at twelve o'cleck for 
the purpose only of permitting such an amendment, Ke objection was 
made by counsel for defendant te this. When the parties met the 
following day counsel for defendant attenpsted te adiress the court 
but was prevented; counsel stated tuat he wished te make an ebjec- 
tion to the statement of claim; the euurt then real the aiended 
statement of claim and held that it was proper and in accordance 
with the evidence; there were other remarke by defendant's counsel 
but the brief fails to show just what materiel matter counsel 
Wished to present; something is said to the effect that me affidavit 
of merits was filed to the amended statement of slain, but the 
record shows that the defendant's original affidavit of merits 
was ordered to stand to plaintiff's amended statement of claim. 

We do not discern any matter of substance appearing on this ocea- 
sion which would demand a reverral. 


Some suggestion is made that the air ecupressor mentioned 


in the chattel mortcage was not on the premises at the time of the 
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sale. Yhere is some uncertainty in tae teatinony of the witness 
Wolff in thie reapect, but in listing the items on the premises 
mot included in plaistiif's sale, he meniloned the air coupressor 
and repeated that these items still remained in the siere. The 
bill of exceptions is in narrative form and if taere ia any 


ambiguity with respect to this item it must be construed against 


defendant, who prepared the bill of exceptions. Jonasen vy, Jonson, 
187 Ill. 86; Redfern v, Meiiauj, 179 [11. 203; Seehausen Wehre & Co. 


Y Interstate 5.4 1, de,, 150 Ill. App. 179, : 


We cannot say that the conclusion of the trial court was 
manifestly against the weight of the evidence, end the judgment 


ie therefore affirmed, 
Ad #l ABD, 


-Matehett, #. J., ond O'Gonner, J., soneur, 
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RLIZABSETH BROWN COWELL, 
Appelsaact, 





;. 


frrtesot'nee MUNICIPAL @ 


« 
vs. 





OF CHICAGO, | 


979 1.A.616 


GEORGE A, COHBBTT, Jr., 
Appellee. 


RR, JUSTICE ReSURELY DELIVKAED THE OPLHIOK G¥ THE COURY. 


Plaintiff brought auit for rent and upon trial by the court 
suffered an adverse judgment from whieh she appesis, Defendant was 
am Lessee under a written lease of certain premises at a rental of 
$86 a month, for a torm beginning October 1, 1931, and expiring 
September 30, 1934. Piaintiff's claim was fer rental of Novenber 
and December, 1932, and January, 1935, at the rate of 535 a month, 
making a total claim ef $255. Defendant daew not acvear in this 
eourt. 

The enly evidence offered was that on behalf of olaintiff, 
whieh was presented by her attorney, Mr. Leslie 4. Whipp, whe of 
fered the lease in evidence and tostified as te the amounts due for 
the months in question, Se sliso testified as to a convereation 
with defendant in which defendaat had promised to pay the rental 
due, Defendant's attorney objected te ur. Whipy testifying on the 
ground that he was the attorney for tue piaintiff; the court there- 
upon sound for defendant, stating in substance that he did so on the 
ercuni that the testimomy of the atiomey for plaintiff was not 
adwissible, 

"fhe propriety ef attorneys testifying in cases in which 
they are interested has been criticized by this evourt, but the 
objection goes oniy te the credibility ef the testimony and not 
as to ite admissibility.” Bogart vy. Brazee, 531 ili. 160; Horto y. 
Kellogg, 289 111. 628; Wright v. Buchanan, 287 111. 468; Landes y. 
Landes, 268 111. 11; Wetzel v. Virebaugh, 251 Iii. 190; Hunter vy. 
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Impize State Surety Uo., 191 hl. App. 634, 


Virtually ir. "hippy was testifying only ax to the amount 
unpaid ond wee in effect scrrovorating the obligations undertaken 


by defentant in the lesee, 

We do not agree with the trial Court as to the tnedviest- 
bility of the testimony on beialf of plaintiff, and the jucgment 
will be reversed and the oause remanded, 

REVERSED AND HEMANDED, 


Matchett, ?. J., aud O'Ceonor, J., concur. 


1s. an ae 
pach oad 
















ph 





, = Mea f oe os ie 
Sane oS Far ene erie Wit > 


AER ts tome WA wee ke eet VR a 


¥ 





Ries Bre Le na? uo a RED peewee Bae RS Gan 








Sia AS Vek ee Me Some hed 8a te eee Lees 


| : Avie pag . : ; aul oS id Ws pee’ ene ae Te ea TA pe lng al 3 


ibaa! dygtae’ eee ae So ee ae ae RE y PRE ee RS ia tt we ibid i 








RR PREIS Hrstt Skee Be PD hele dhe ae i ane | 


ai wae 


em ain wae Se ee a? | 5 ie eR ee gs 














Re ree Yoke aeeet? ~<ateW Vek ge bo goede getiente ai ean 
hs OAS VIER EAP (Peed Ge ‘eft MEAS GHES Fee ek Same 
“ae me .o Ad Prny bA.aeeo ee ME Quattor vibe Goh B00 2 os 
iy Fan Mie TERR Be Yee fle Maeweted 480 iat 


ore eh 





in bie «i abu - wi ei te wry (| REIN OE rk ee pilus anor eit? 
ites aie y ios TREAT Gee) wat besewrages Bou 
i P cat ful ‘series PHF 8ih5 Li i % siriwks gut ad yee @yine ait 
‘ hs Pec eh - ame A Aiea P 33 TH * «3 RAE — ‘sal sal we 
- sal Be he kee FOR « BRR RUG: 58 os aM soa nS eR ott ex . 











la ¢ tia 6 tte le Ae et ecde 


.¥ teow pOes ike LO, eases, se em Pas tee 888 
Kb 


36294 
JOI2°H SHEDBAR, 






Appellee, ; gl 
SAL OK MUNICIPAL Ggent 
v3. rd: : 
OF CHICAGO. ; ¢ 

THE STOCK YARDS ee es : 
SAVINGS BANK, a Corporation, BR 
Appellant. i ela TE 61 ¢ 


MR, JUSTICE MeSURBLY DELIVERED THE OPINION OF THE COURT. 


Plaintiff brought suit to recover #700 peid by him te de- 
fendant as earnest money on «2 proposed contract of sale of certain 
real eetate, which sale was never consummated; upon trial by the 
court the finding was faverabdle to plaintiff and judgment rae ene 
tered against defendant, from which it appeals, 

Plaintiff? gave defendent $700, receiving & receipt whieh 
recited that it was a deposit of earnest money in connection with 
. the purchase of certain premines, and that a contract would be pre- 
pared for tie sale of this property at the price ef $3,000 earh; 
plaintiff says that subsequently he was presented by defendant 
with what purported to be the contract of sale, end that plaintiff 
signed the same; that it developed that this was not « contraet of 
Sale as contemplated by the reesipt given to plaintiff when he gaia 
$706 as earnest money. ence, plaintiff claims, defendant defaulted 
on its part of the agreement and that he is entitled to the return 
of the deposit. 

Defendant argues that the receipt and the contract subse- 
quently signed are both part cf the same and one transaction and 
should therefore be considered as one instrument, citing a number of 
cases stating the general rule to this effect. 

Plisintiff is an elderly person, evidently somewhat tenorent, 
born in Lithuania, he does not know exactly where; he works as 2 
Janitor. He saw a sign om some property on Aberdesn sireet indi- 
cating that it was for sale by defendant; he celled at the bank and 


talked to Mr, Porter about buying the property. Porter first seid 
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that he wanted $8500 for it but finally agreed to reduce the price 
to $8000, end plaintiff saye that Porter agreed to make a mortgage 
on the property for #7006; that he teld plaimtiz! te bring seven or 
eight hundred dollare as deposit money. fareh 4, 1951, plaintirr 
deposited $700 with Mr, Porter and received a receipt written on 
the letterhead of the defendant bank, which reade ag follews: 


"ir, Joveph Shedbar: 

This will acknowledge receipt of cashier's cheek of 
Central Manufacturing District Sank fer $700.00, being a devesit 
of earnest money by you in connection with the purchase of the 
premises knows ae 3427-29 Auburn Avenue, and 848 Yeat 34th Place, 

It (s understeod that a contract will be orepared st once 
covering the sale of thie preperty providing for @ sales price of 
$8000.06 cash upon our furnishing evidence to you of tithe ta the 
preniser free and clear of all incumbrancesa and objections, and 
subjeet only te the taxes fer the years subsequent to the year 1926. 

it is also understood tnat the contract will provide for 
our alieving you the amount of the 1929 and 1050 taxes in full and 
for the 1931 taxes pro-rated to the date of closing. 

Very truly yours, 
(Signed) J. &. Porter, 

IGP: PI Trust Offieer.* 


It is conceded that J. G, Porter war the trust officer of 
the defendant bank and executed the receipt om its behalf. Mr, 
Porter told plaintiff te call the next day and they would give hin 
a contract of purchare, and on the following day defondent presented 
to plaintiff an agreement dated Mareh §, 1931, whieh rende ae 
follows: 


"Agreement. 

This Agreement mede and entered into this 5th day of Kareh, 
A. BD. 1931 by and between The Stock Yards Trust and Savings Bank, as 
Guardian of the Estate of William Coolahan, a Miner, party of the 
first part and Joseph Shedbar of the City of Chicage, Go mty of 
Cook and State of Illinois, party oi the seeond part, ¥itnesseth: 

Whereas, William Coolahan, a Minor, and Boles B. Groneky, 
are caeh the owners of an undivided one-nail interest in the fseilor- 
ing deseribed premises, toewit: (then follows a legal deserintion 
of the property) -and 

Whereas, certain proceedings for the partition of said 
premises are new peniing in the Girewit Gourt of Cook County en- 
titled Boleslaw Gronsky vs. William Ceolahean, Jr., Hoe, B-205519, ana 
; Whereas, party ef the first part is now opposing the parti- 
tion of said premises in said proceedings and is umviliing to incur 
the expense of such proceedings or to permit said property te be 
sold at publie sale, unless it be aseured that a fair price will be 
obtained at said sale, 

Sow, Therefore, for and in consideration of the premises and 
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in order to induce said party of the firet part to withdraw ite 
opposition to the partition ef said premises, to facilitate the 
rocuring of & proper decree of said Cireuit Court of Cask County 
ts said partition proceedings or any other partition proceedings 
said party of the vecond part agreen to bid for and to pay for paid 
emises at such sale the sum of Bight Thousand Doliars (94,000.00) 
eash when snid sale has been approved by the Circuit Court of 
Cook County or cther court of general jurisdiction in Cook County, 
Tllinois, and when a deed conveying good title to the said premizes 
subject to taxes and special aseenements is ready for delivery. 

Dated et Chicago, lllineis, the dey in the year first 

above written. 
fhe Steek Yarde Trust and Savings Bank, 
as Guardian ef the Estate of William 
Coslehan, a Miner. 
By Joseph G. Porter, 
Trust Giricer, 
Joseph Shedbar (Seal) * 

Plaintiff was net at this time represented by any atterney 
and the evidence tends te show that he seened to think that the 
property then belonge’i te him for he did some work in repairing ond 
painting it, but wae told by someone to stop the repair work as he, 
plaintiff, had “ne papers;* plaintiff inquired ef Mr. Porter about 
“the papers” and epparently was teld that the bank could’ not make a 
mortgage for the reason that people were taking their money out 
and the bank could mot give any money. Plaintiff saye he talked te 
Rr, Porter about fifteen times and was told that the bank could de 
nething and was advised to look for anether bonk from which he might 
get a mortgage. ir. Porter declined te return the earnest money 
deposited by plaintiff, 

Plaintiff reste his case upon the point that, while defend- 
ant by ite receipt undertook to prepare ao contract of sale of the 
real estate at a price of $8000, it did net do ee, but in fact pro- 
vided a contract by which it sought to bind plaintiff to agree to 
bid thie stiount at a partition sale of the property. We think the 
point if well taken. ‘The cases cited by defendant te the effect that 
two written instruments executed concerning one tranvaction must be 
considered as one instrument do not avoly to the instant ease. A 
typical case, cited by defendant, is Illinois Baten Co. ve C.R.L.e 8. 


Ry. Co., 256 Ill. 396, where a shipping order was delivered by 
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Plaintiff to defendant and a bill of lading delivered by defandant 
to plaintiff. I¢ was held that thie constituted one centract for 
the oarriage of the commodity. +n the inatant case it is apparent 
that plaintiff wae contracting only witn reference to the purchase 
ef the property and the reeeipt which he received 1s elear on this 
subject, The record fails to show that plaintiff was informed that 
he was @xpected to bid at the partition sale. It rather indicates 
that plaintiff had an imperfect familiarity With the Snglish lan- 
guage and evidently believed when ho eigned the contraet on Mareh 
Sth that he was simply agreeing to purchase the property. 

Defendant argues that a contract by a guardian with a prose 
peetive wurchaser that the purchaser will bid a certein ameunt at 
a judicial sale, is valid ond enforceable, and this may be con- 
eeded; but nowhere in this contract do we find any recital or ref- 
erence te the $700 received by defendant for the purposes set 
forth in the receipt of Barch 4th. 

Defendant also says that if the instruments are repugnant 
then the last instrument governs; but thie doen not help defendant 
for the only reference te the $700, which is the subject matter of 
this suit, is in the first paper or reeeipt of Bareh 4th. Lf the 
last instrument governs, there is no srovielon therein for the 
payment of any earnest money, It in net necessary for a decision 
of this case to determine whether the contract of Mareh 5th ie or 
is net valid. 

The court was justified in finding from the evidence that 
Plaintiff deposited his money se carnest of hie intention to pur- 
chase the property for 23000; that the defendant agreed to Lend him 
$7000 secured on the preniece in the event the sale wae consummated. 
It is almost self-evident that this mortsage was te constitute the 
major portion of the purchase price, It is elear that the reason 
why the dew fell through was the bank's unwillingness, in view of 
the withdrawal of deposits, to wske the lean when plaintiff requeste 
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that the bank make good on ite undertaking in this respect. In the 
Light of all these cireumstences the conclusion of the trial court 
Was in aceordance with justice. 

It seems that plaintiff filed in the Probate court of Cook 
gounty a claim for the return of his $700 in the estate of William 
Coolshan, a minor, for wieh the defendant bank war acting as 
@Vetdien, an? at the time of the instant trial this claim was still 
pending. It is argued that the pendency of this former claim would 
cause an abatement of the instant suit. As = general rule the pene 
denoy of a prior action er suit for the same cause between the same 
parties will abate a later action or sult. 10. 7. 45; Hees v. 
Righngimer, 220 Til. 193. The parties are net the same in the in- 
Otant action as in the claim filed in the Probate ceurt; there the 
@laim was against the Estate of Gsolahan, a minor: here the setion 
is against the bank directly. 

Furthermore, the record shows that in the final account of 
the Coolahan ¢atate filed in the Prebate court no accounting Le made 
ef this §700 received by The Stock Yards Trust & Savings Bank. 
Counsel for plaintiff says that at no plage in the record is the 
$700 accounted for, either in the guardian preceedings or in the 
master's report at the partition sale. ‘the point that the chaim 
filed in the Probate court abates the instant ease is without merit, 

The judgment is proper and ie affirmed, 

APVVTRMED, 


Matchett, ?. J., and O'Connor, 7., coneur. 
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BRNEGST FREEBOAG, 
Appellant, 





APPEAL PROX choot coyge” 
oF CooK county, { 


272 1.A.616° 


BR, JUSTICE ReSURELY DELIVERSD THE OPINION OF THE COURT, 


vs. 


J. ¥. MARZ, 
Appellee. 


On the evening of February 18, 1931, near the etreet inter- 
section of May and S84 streets in Chicage, pleintiff was struck 
by an autosebile owned and driven ty defendant; he brought suit end 
ween trial the jury found the defendant net guiity; from the ad- 
verse judguent on the verdict plaintiff apresle. 

Ray street rune northerly and $2nd street crosses it at 
right angles going easterly; defendant's car was going east on 
. S2md street and plaintiff was etanding near the southeast comer 
ef the intersection when he was struck. 

There was someehat variant testimony, but the jury could 
properly believe that the defendant with Ais wife who lived at er 
near the southwest corner of the intersecting streets drove out of 
their garage and turned east on S2nd street, approaching May; a 
political meeting was to take place in a s¢ehool house on the nerth- 
east corner end there was a large number of people, perhaps five to 
eignt hundred, “milling beck and forth" acrore the intersecting 
 gtreets; loud speakers were giving forth music; defendant observing 
the crowd, started acroes Way street driving appreximately five 
miles an hour, and he says that in order to avoid hitting anyone he 
Slowed down to a speed ag slow as he possibly eculd go; as he 
erossed Easy street he leoked in every direction amd was watchful so 
as not to strike anyone; as he came up to the cast crosswalk it was 
Glear, Plaintiff, who purposed to attend the political meeting, had 
parked his car on tae south side of Sind street east of May, the 
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second oar from the corner; after alighting from hia car he walked 
weet on the sidewalk on 82nd street and ateosped off the cuxh to ge 
northward on the east crosswalk toward the school house; he saya 
that after he had gone some feet he noticed that the hind and of 
hie car wae sticking out several inches from the line of the ether 
ecareparked on 82nd street, and that he was standing looking at his 
car, facing east, and was putting on his gloves when he was struek 
in the left leg by tie Tender of defendant's car, Defendant says 
that the right side of his car was about four or ele inches from 
the cars parked on the gouth side of Sand atreet; that he was going 
net over five wiles an hour when suddenly he saw plaintiff in 

front of hia car; he stopped instantly; plaintiff wae rnocked down. 
Defendant effered te take plaintisf to tne hospital but plaintasr 
replied, "I am all right, leave me alone,” but subsequently defend. 
ant took plaintiff te the hospital. When plaintiff was otruek de- 
fendant's entire car wae over the east ervsewalk; az it is in avie 
denee that thie ear is oleven wid one-half feet long plaintiff must 
have been apprexinstely this dietance east of the crosswalk when 
he Was struck, 

Tue faets presented a proper question iter the jury to dee 
termine - whether defendant wae negligent and whether pisintirff was 
guilty ef contributory negligence. the jury could reasonably cone 
@lude that defendant was driving siowly and waa vatehful te aveid 
an aecident. The jury coulé elec conclude that glaintiff in stand- 
ing in the street at & ear's leigth off the erosewalk with his baek 
toward any approeching automobile frum the weet, while he wae puttigg 
06 his gloves, wae guilty of centributery neglizenee. This court 
could not say that the finding in thie respect was manifestly and 
clearly agsinet the weight of the avidence, 

Plaintit? complains of instructions given on behalf of the 


defendant, beth as te number and substance, The brief doee not 
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set forth the instructions but refers to them only by number with 
counsel's construction of them. We have repeatedly held that 
inetructions criticized should be wet forth in full in the brief, 
Harris v. Piguly Viewly Stores, Ing., 256 Lil. App. 392; Sterling 
UR, 236 Till. App. 403; 
Spencer v, ©. HN. ¥, Hy., 249 Ill. App. 463; Roy Sverson Coy vy, 
United States Lioyds, Inc., 251 Il]. App. 150; Cory vy. Woodmen 
Aoeident Co., 253 Til. App. 20, However, plaintiff in hie reply 
brief for the first time sete forth some of the inetructions of 





which he complains, We find no reversible error in thie respect. 
They are, for the most part, stock instructions and the eri ticiem 
against them is somewhat refined and not of substantial weight, 

We are in sympathy with the complaint that an undue nanber 


of instructions on behalf of defendant were given. Such practice 





hae been frequently condenned, eheon v. Chicago Ny. Uo., 163 
Til. App. 93; Cohen v, Weinstein, 231 Ili. App. G4; Daubagh v, 
Drake Hotel Co., 243 Lil, App. a9a. 


We would not be justified in reversing because of any 
possible error in the instructions. The decision of the case 
rested almost wholly upon the opinion ef the jury on the facte. 
The judgment is therefore affirmed. 

AFYIRMED, 


Katohett, P. J., and O'Conner, J., coneur. 
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M, K, BAGLE, 
Appellee, 


va. 
J. Le HANSON COMPASY, 


a Corporation, 


) 
} APPEAL 
Appellant. ) 


OF COOK couNrY, | 
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2¢21A.61% 
BR, JUSTICR O'CORNGR DELIVERED THE OPINION OF THK COUNT, 


Plaintiff, the endersee of & promissory note fer 91,000, 
brought suit ageinet the defendant/to recover the principsl and 
interest due. There was a jury trial and a verdict and judgment 
in plaintiff's favor for $1311.02. Defendant appeals. 

There was a prior trial of thie case where plaintiff had 
Judgment on « directed verdict, tut om appeal to this court the 
judgment wae reversed and the cause remanded. (Haule v. J. L. 
Hanson Co., 262 111. App. 166.) Gm that trial defendant sought te 
show that plaintiff was net 2 bens fide holder of the note; that 
it was executed by defendant without authority snd witheut consid- 
eration. 

Plaintiff offered evidence tendin,y to establish these con- 
tentions but on objection by counsel for defendant moat of this 
evidence was erroneously excluded; and principally for these er- 
roneous rulings we reversed the judyment and resanded the cause. 
On the re-trial of the case, where the same defenses were inter- 
posed, much leas evidence uppears to heave been offered thm on the 
firet trial. 

Tne note is dated Auguet 15, 1977, und provides: “Ten daye 


sight after date we promise to pay,* ate. In our fermer opinion 
we held that the note wan due smd payable 1¢ daye sfter it was 
Presented to the defendant for payment, that the «evidence showed 
it wae presented to the detent ek January 8, 1936, and payment 


@emanded Janusry 18, 1925. Gn the second trial plaintiff produced 
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the mote and testified that she obtained It from the payee the lat- 
ter part of November, 1927, and shortly thereafter took up the 
matter of its payment with ir, Hansen, who, the evidence shows, 
signed the note as president of the defendant corporation, "I 
teok it up with br. Hanson I would say about three times, the lat- 
ter part of November, shortly after I had taken the note. And 
twice on the train, as 1 used te ride home with Mr, Hanson fre- 
quently from business and he asked me at that time if I would hold 
the note for at least thirty days until after their Christmas money 
came in, so that they would be in a better pesition te pay it, and 
at the same time he asked me if i would give the cowpany an addi- 
tional loan and take their nete and 1 told him at the time I 
wasn't in a position to do that. After that 1 turned it over to my 
attorney, ir. Feigenholts, who was representing me, to present it 
to the bank. the note was not paid. I never got the money." It 
appeared that Hanson had died and counsel for defendant objected, 
aaying, “Now I want to move that all her testimony about her econ- 
vertation with Mr, Hanson be stricken out on the ground that it is 
with an officer of the corveration, and he in dead, and under the 
etatute it isn't competent.” The ehjection was overruled, and this 
ruling is urged as ground for reversal. ‘The argument seems to be 
that with this evidence excluded, there was no evidence te shew any 
demand was mage for payment, and since on the formerappeal we held 
that the note was not payable until ten days after demand, the ae- 
tion would not lie as being prematurely brought. ‘the argument is 
that the ruling was erroneous because section 4 of our lividence act 
(chapter 51) prohibits plaintiff from testifying to conversations 
she had with Hangon when she testified she demanded payment of the 
nste from him. That section provides, “in every action, suit or 
preceeding a purty te the same who has contracted with an agent of 


the adverse party - the agent having since died - shall net be a 
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as 
competent witnesg/to any admission or conversation between himself 


and such agent,” etc. If the testimony of plaintiff, objected to, 
whieh we have above quoted, amounted solely te “admiesiona or eon- 
versations between" piaintiff and Aansen, the testiseny should have 
been excluded. But if this testivony, er part ef it, amounted to 
@ “transaction” it was competent and the ruling was proper. Helbig 
No Citizens’ ine, Co,, 234 Lil, 252; Lusta y. Goodkneaht, 345 111. 
197. Part of the testimony was clearly a “‘conversation* as mene 
tioned in the statute, because the witness tentified that when she 
took up with Mr. Hansen the matter of the payment of the note, he 
asked her to wait until after Christmas. This ebviously should 
have been excluded had a proper objectian been made, “Ye think the 
testimony of the witness that she took up with Sanson the matter of 
the payment of the nete was properly admitted under the authority 
of the two cases last cited, The objection that all of the shove 
quoted testimony of thie witness was improper and shevld be ex- 
eluded wae too broad and was therefore properly overruled. Firgt 





; * Ler Fy a 195 ill. App. $13. 


in the Lueth case, susra, suit “as breugit on « prowlesery 
note given to the partnership of Lueth Gros. by the defendants, Gm 
the trial one of Bhe partners, George ©. Lueth, wae dead and the 
defense interpoved was that the note had been psid te George during 
his lifetime, and defendant testified, ever cbjestion, to this 
effect. 1+ was held that seetion 4 of the Hvidence act did net pre- 
hibit such evidence because it was not a “conversation” within the 
meaning of section 4, mut amounted te a transaction. 

We hold that part of the testimony of the witness was admis. 
sible becauve it amounted to a transaction, and because the objeetion 
#48 too bread it was properly overruled, It would be somewhat anomo- 
lous were we to reverse the judgment beeause counsel for plaintiff 


neglected to put in the written proet that demand for payment had 
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been made, which docwp@Sit was put in evidence on the first trial, as 
appears from out first opinion (262 ill. App. 160.) dewever, after 
January lst next such questions will not be embarrassing because 
then we can demand the production of the written document in thie 
court. Section 92, chap. 110 Cahill's 1933 Statutes. This proeced- 
ure has been the Inglish rule (Order 56, rule 4) for many years and 
has been the law of liaseachusette since 1913. 

Defendant further contends tinat plaintifY was net a holder 
in duc course and therefore the judgment should be reversed, In 
support of this counsel vaya: “Ihe note sued upon herein, not being 
due until tem days after a dewand was made, was incapable of be- 
coming the property of a holder in due course as defined by the 
Begotiable Instruments Act." Obviously, this argument is divectly 
contrary to the statute. Section 52, chapter 94, definer a holder 
. dm due course ae one vio has taken the inatrument under the roller. 
ing conditions: "2, That he became the tolder of it before it 
was overdue, and without notice that lt aas been previously dishonored 
if such was the fact. 3, That he took it in good Iaith and fer 
value. 4 That at the tise it wae negotiated to bin he had ne ne- 
tice of any infirmity in the instrument or defect in the title of 
the person negotiating it.” 

Plaintiff produced the note, which on ite face appeared to 
be unpaid, and tentified that she obtained it some time the latter 
part of hovember, 1927, (which wae before the note was due); this 
made out a prise fueie case. 

Tae defense sought to bo made was that Miss dchwebs, the 


payee of the note, was egployed by the defendant waker, and was in- 
4&ebled te it in the sum of sore than $1600 at the time the note was 
mad@, and therefore it wae without consideration, ut there is 


dittle evidenee offered to suntein tuis contention. The by-laws of 


defendant were not offered in evidenes, nor were defendant's books, 
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except that defendant's bookkeeper and secretary testified that ehe 
wrote "those figures on those two sheets. These are amounte sent to 
her as traveling expense on the road;" that the payee, kins Schwebs, 
was working for defendant and the amounts indieated by the sheets 
totalled $1655.03. This witness further testified in speaking of 
Mises Sehwebs, “She didn't have a salary. She was supposed to have 
a drawing account and vas supposed to work that amount out in due 
course of time." This evidenee falle far short of showing that at 
the time the note was exeouted Mice Schwebe was indebted to the de- 
fendant in wore than $1600. The evidence is to the effect that 
thie amount of money was sent to her se traveling expenses while 
she was on the road Working for the defendant; that Miss Sehwebs 
had a drawing account; but it dows net appesr that she was indebted 
to the defendarit company for this money she used as traveling ex- 
penses, 

Furthermore, there is no evidence in the record that plains 
tiff, the indoreee of the note, had any intimation at the time she 
obtained the note from the payee, that there was any defense to 
the note. 

The judgment of the Cireuit court of Ceok county is 
affirmed. 

AFFIREED, 


Matchett, ?. J,, and MeSurely, J,, coneur, 
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THER SPIRRING, 
(Plaintiff) 
Appellee, 
vs. 


Be Ae SHUBIC and HARKIS BROS, cG., 
(Defendants). 


On Appeal of HARSISG BROTHERS ComPauy, 
Appellant, 





BR, JUSTICS O'COLBOR DRLIVERED THE OPIKIGR OF THR GoOURT, 


irene Opilering brought an aetion sagsinst ©. A, Uruble and 
Harris Brothers Company, a corporation, to reeover damages for per- 
eons) injuries eleimed to have been sustained by her on being 
struck and injured by on sutomebile driven by defendent Skubie, an 
employee of Harris Lrothers Compeny, Thete was a jury trisl and 
a@ Verdict and judgment im plaintiff's faver for $5,600, and de- 
fendant Harries Brothers Coupany appeals. 

The reeord discloses that Skuble was employed by defendant 
Harris Bros. Company, 2 corporation, fer about ten years at one of 
ite Braneh offices in Berwyn, Illinois; fer about nine years of 
the time he was ascistanit manager of the branch and fer about « 
year prior to the secident, Noreh 14, 1931, wae sanager of the 
branch; bie office hours were from 6:30 in the merning until about 
6:30 in the evening. ie lived in Chicago about three miles from 
his place of employment, and on the morning ef March 14, 1991, he 
was driving hie autemobile te his place ef exployment, which had 
been his custom for some time, When he wae about four or five 
bleecks from his home and sbeut two and a Nalf miles from hie place 


of employment, he drove on the south side of a weetbound street 
ear in Test 26th etreet (an east and west street); pleintiff haa 


Juat alighte’ from the front platform on the north of the etreet 
car, passed in front of the etreet car to the south, geing to her 


Place of employment a short distance aray, when she was struck by 


yeediogn om 
‘i. Giese 26 ¢ ®) eee ocd 4 7 
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Skubie'e autemobile and severely injured. 

An ordinance of the Vity of Chicage made it unlawful fer 
one operating an automebile te page a strect ear on the left when 
overtaking it. ‘There is some evidence in the reeord te the effect 
that the reason Skubie passed to the squth ef the atrect ear was 
that there had recently been a very heavy snow!all of approximately 
sixteen inches, which partially blocked his path north of the 
atrest car. 

In this court defendant Merrie Bros. Co, mukenno conten- 
tion that plaintiff was guilty of contributory neglicence nor that 
Skuble was not megligent, cor that the verdict was excessive, but 
its sole contention is that ite motion fer a direeted verdict at 
the close of all the evidence should have been sustulned because 
there was ne evidence tending te show that Skubiec at the time of 
the accident was performing any duties for it. 

The cuestion therefore is, Is there any evidence, viewed 
mest faverably te plaintiff tending to show that Gkubie at the 
time in question wae performing any wervice fer his employer 
Harries Eros. to.? 

The genoral rule of law ie that a person's employment dows 
not begin until he reaches the place where he ia te work, and that 
it does not continue after he hae left hin place of enployuent, 
and that “There must be present a causal relation between the work, 
or what is done incidental te it, und the iniury whieh ovcurs” 
before the employer can be held liable for the employee's tort, 
Schafer vy. industriel Com., 343 112. 873, The Liability of Harris 
Bros. Go. in this case is claimed under the doctrine of resgpendest 
Superior. the general rule is that a party injured by the nogli- 
gence of another must seek his rewedy against the person eho caused 
the injury. There is an exception te this general rule in the case 


of waster and servant, and the master ie idable fer the negligence 
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of his servant when the servant is acting within the ecope of his 
employment, and the relation must exist at the time and in reepeet 
to the particular transaction out of which the injury arese. "Gate 
side the scope of his eupleyment a servant is ae much a stranger 
te his master ae any third person, and an act of the servant net 


fone in the execution of servicer for whieh he is mgeged cannet 


be regaried as the act of the master." Johanson v. Jounsten Print. 
Ang co., 265 111, 236; Rupp vy. Salereen, %70 Lil. App, 346. 


Applying the law as avove stated to the Inotant case, we 
are of opinion that at the time in question Gkubie waa net aigaged 
in the business of Harris Dros. Ue., or readering that company any 
eervice. ile was on his way te work seme two and a lalf miles away 
from the place of the accident. fe was driving bis om sutowerlle 
for nis own convetilenee, tae evidence showing he sculd have gone to 
his place of employment by bue. But plaintiff contends thet Gkubie 
was required to have an autowobile te perform hin duties fer Harris 
Bros. Co., and the argument, as we understand it, is that al though 
Skubile at the tine in question vas sot performing any of the service 
fer which he was employed, yet since he was required te have an ae 
temebile, hie driving to bis place of employment oa tae morning in 
question was incidental to hia duties, and that this is suffieimt 
to hold Harrie Sree. Go. liable for Gkubic's negligence, 

The evidence shove that for abeut a year prier te the tine 
of the accident Skuble was manager of a branch offiee of Jarris 
Brose. So. in herwyn, and that mo Other person was employed at that 
branch; that he was ts begin sis work st 3:30 in the morning and 
work until 6:30 in the evening, except one-half hour for his lunch 
and one-half hour for hie supper at about six in the evening; that 
whens he left for lunch aid supper Ke closed the -isce and it re- 
mained elesed until he returned; thai severai times he made calls 


for the purpose of eclieeting money for Harris res. ¢e., and 
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i: 
other calle to obtain signatures of cuetomers to contracts, and 
that these calle were made after his office hours; that one of 

the calle was made at nine e'eloek in the evening; that Skubie 

hed ne means of trangepertation exeept his automobile in making the 
ealle; that he cowld met do thie werk without the use of hie autome- 
bile; that Harrie Brees. Co, knew that Buubile owned an automobile 
abd knew that he used it to wake calle, The evidence further shows 
that at the time of Skuble's employment he wae not svked by Harris 
Brees. So. shether he owned on automobile, but Harris Bros. Go. sent 
him o questionnaire asking « nusber of questions, from answerer te 
whieh it acpesred that he aid ovn an automobile, Ukubie used the 
eutemebile as be war fit; he paid for his wwn gue and of] ond ree 
ceived no allowance from his expleyer fer ite upkeep. 

Ve think the evidence 411 shows, witheut contradiction, 
that at the time in question Gkubiec wae driving hie automobile fer 
his own convenience to his place of employnent and was not perform 
img any service for Harris Bree, Ceo. In these circumstances piain- 
tiff cammot recover sygainst Harrie Pres, Co., and there should hava 
been a direoted vertict as rewuested. Plaintiff's claim is solely 
against Gkubiec. 

if employers were liable fer the negligence of their employers 
while driving to and from their work in automobiles, every senloyer 
would be subject te numerous domage sulta, beesuse Lt is common 
knowledge that in these times many thousands of vereone drive to 
and from their werk in sutemobiles, 

The liability sought to be fastened on Harris Sroa, Co., a 
eorporation is unwarranted under the law and the evidence. If it 
were the only defendant we rould be required to enter judgment 
here in ite favor; but since we are not warranted in finding facta 
necessary to render judement for both defendants, wid as the Juda- 


ment was a unit as to beth, being erroneous as to one it surt be 


Feverseé and remanded as te toth. 
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XsHortisom, ete. So., 160 Lil, 293; Volley vy, 12). Sunnelite., 178 
Till. App. 398, 
The judgment of the Superior court ef Cosk county is re+ 


versed and the cause renanded for further preseedings consistent 


with the views herein expressed. 
BSVERGAD AND RRMANDRD, 


Matohett, *. J., and Mejurely, J., concur, 
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Plaintiff? io Error, a tty 
ERROR vo gaatCur COURT 
vs. * i 
oF Cook COURT 
THE COMMISSIONERS OF LIAGOLH FARK ) 
et al., Respondents, } 
Defendants in Jrrer. } 


wee AL GL? 
MR, JUSTICR O'CONNOR DELIVERED THE OPINICH OF TAS ocuRi, | 


By this writ of errer Theodere ©, Evers sank to reverne a 
Judgaent entered by the Cireuit esurt of Cook county sustaining a 
demurrer to hie petition praying for a writ o7 mandamus and dig- 
missing the petition at his aosta, 

Mey 20, 1922, Theodore ¢, vers filed his petition against 
the Comuissionere o»f Lineoin Park and others, praying that a writ 
ef mandamue issue conmanding them te reinstate him in his sosition 
of clerk, vhore he had been enjuged as a civil service enplayee ior 
a mumber of years, and tuat he be awarded his salary from the time 
of his discharge. Seven dayn therealter defendants filed their 
general und special demurrer. Aothing wag done in the case until 
July 28, 1922, when on petitioner's motion ai order was entered 
changing the action to assumpeit, and his deeieration was filed, 
te which defendants interpesed a general and speeisl demurrer. 
Rething further wae done until March 6, 1923, when petitioner 
served netice that he would ask that defendents' demurrer to his 
4eclaration be overruled, The record next shows that nearly a 
year afterward, Janusry 4, 1924, petitioner filed a similar netice, 
but no order was entered; that more than a year thereafter, January 
15, 1925, an erder was entered that the cause be placed on the caon- 
tested motion calendar. the next that appears is that more than 


three years afterward, February 14, 1928, a: order was entered 
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substituting counsel for both parties, About firteen months 
afterward, May 31, 1929, an order was entered o& wetion of peti- 
tioner's attorneys that the cause be placed on tue “passed case 
ealendar.” About a year and a half ofier tie, temely, Vetober 6, 
1930, an order was entered by agreement of partias that the cause 
be changed from assumpait to mandamus, and yeti tiendiia’ given Leave 
to file an amended and supplemental petition, Some of tae old 
parties to the suit were drepped and new ones introduced, princi- 
pally on account of the fact of changes of ofiieera in connection 
with Lincoln Park, October 25, 1950, « general and special danurrer 
was filed te the amended shd @upsleaental petition, Aething further 
was fone until ¥ebruary 17, 1931, when it wppears petitioner's 
counsel served notice to gall up the demurrer, and on KMareh 28, 
3931, an order wae entored sustaining the demurrer, the amended 
and supplesental petition wag diawissed, petitioner prayed for 

and was slicwed an appeal upon filing bond within & days in the 
gum of $280 and bill of exceptions (7) within 90 days. Within 

3%) days petitioner filed his appeal bond, which wae aporeved June 
3, 1931. There appears in the record what is deeignated as a bil 
ef exeevtione. Obviously there was notuing that could be put in 

a bii1 of exeeptions. The appeal was not prosecuted and nothing 
Was done until Bareh 14, 1935, when the writ of error ras sued 

cut from this eourt, 

The smen4ed ané supplesental petition eovers 3) sages of 
the reeord, to whieh are attached as exhibits many sagen of the 
Tules of Lincolm Park. The common law method of pleading is still 
in feree in this State and will be until January 1, 1934. Under 
that practice in an action at lew a copy of a document cannot 
properly be made a part of the pleading as an exhibit. Fiew y. 
Epgard, 274 111. 232, 









“ ac A aid tole Lhed & dow sang o Pande. Somme 
_ etd sed evivieg to teocmoiys ed dered nani aia 
4 iglodoh: toq bax ,auunSunn od Jdaqumes mort sogaale Oe 

or ous % save sper anen Lad aoa Saqua baw peass “a olf 


Sache “oc by ee Ae x , 
ehonioq heonborsai euito wae hess pencorb oxew Shwe exis hag ; 












o!reaoisi vec etmegge fi aarw t ee wt ‘eteuredat Lhd a 
Bohne OMe RaSh ANd pakntetass BOBS IED BET TOhTO eg 
“sol bow temols iimq ybonsioats een aeisheen Lataven. Lage 

| eed ak eyed OE mist wohaed yelit't acqn Soegge ae pewetie p " 
abe 28 oopmyah GO mbitie (2) eagdionbme to Latd daw cunt ha 
Mid # ex Hetonylseh af dade braewt eco ak axeeqre wsndl 




















paidion brow hotusesots fen Baw Lnaqys of% .aaekdqeexe ‘te it 
bem av tories to flew ost aode ,880L pf aoeat — 
setweon a fitt woke uN 
te 2eRaq es nuevos soltiteg Let meoslaqun has hehwome AT. 
ods te ogee yaem as hdinas GA Aptordin ote dodiv of patti 
ikide et gaibaeiy Ve beddom wal aomaeo ost ode afogatl one key i 
Mabel bSCL ok EtauER. Lhdaw of Lhkw due etedh 2 huis ab womet aby ay 
demon tadeied we Revqueeiia wel te motbes: mm -ah-anbiegte eal? 
EME .ahdides we ee — edt to ting a ther ad eixeqose 


shits a 


MES £2 aOR od 














In their brief counsel for petitioner say that petitioner 
brought his suit May 20, 1922, and allege that he was a civil 
service amployee of Lineoln Park from 1909 to Mareh 10, 1921, 
when he as discharged for poiitical reasena; that since 1911, 
when the clvil service law was usde applicable to Lincoln Park 
employees, he was classified as a civil service employe at a 
@alary of 5175 a month; teat after he was discharged hin duties 
were assigned to ether civil service emoloyees of the Park; and 
that from the time he was discharged until February, 1922, he had 
repeatedly aeaured that ne would be reinetated, 

The prayer of the amended and supplemeutal petition was 
that petitioner be reinstated te his position and that the Com- 
missioners of Linesln Park be covmanded ferthwith to pay him the 
Salary he was antitied to from the time of Kis diecharge, Kareh 
10, 1921, until the date of the jadgment awarding the writ. One 
ef the special grounds for dewurrer was that petitioner was not 
entitled under any elreumetances to be reinstated and to reeover 
his salary; and a further peint was that the petitioner was guilty 
of isches in bringing and prosecuting hie action. 

There are cases holding in substawiee that a civil service 
employee who has been wrongfully discharged might be restored te 
his poeition by a writ of mandamus, and recover his salary during 
the period of his wrongful discharge in the seme sreceeding. 
People ex rel. Blachley v. Coffin, 275 Ill. 401; KeArdle vw, City 
of Chicags, 216 111. App. 343. Sut whatever uncertainty there was 
in the law in thie respect was removed by the Supreme court chen 
it held that the payment ef salary to a de facto officer of a city 
ware a good defense to a suit against the city by the de jure ef- 
ficer fer the aame salary, and that the city need not preve that 


the payment to the de facte officer was made in good faith. 


People v. Burdett, 285 111. 124; Hitteil ¥. City of Chieago, 327 
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Ill. 443, And that such a defeet in a petition for a writ of 
mandamus may be reached by special demurrer. Feovle v, Coffin, 
262 Ill. 509. 

¥e are also of the opinion that the petitioner was guilty 
of laches in the prosecution of hie suit. While it is generally 
the law that the question ef laches in wan action at iaw must be........... 
raised by plea, (contrary to the rule in equity, where it may be 
raised by demurrer, Guuton vy. Hughes, 141 111. 132) yet it has ween 
held in mendanus proecedingse that ‘he question of laches may be 
raised by demurrer. Preston v. City of Chicago, 744 iii. 26. 
In thet case, enich prayed for a writ of mandamua, it vas contended 
that the defense of laches must be pleaded, but this contention was 
denied, the court saying (p. 28): "We held otherwise in Aemnesily 
x, Sity of Cnleago, supra, and £ 


Thl. 167. Ye eowld not reverse the judgment in this ease without 





overruling our decisions in those cases, and we ore not convinced 
that we would be justified by the iaw in overruling then,“ 
Petitioner alleges that be was wrongfully diseharged Maren 
16, 1921. He did mot File his petition until Bay 20, 1922. we 
montha thereafter he changed the action to assumpsit. Special de- 
murrers were filed to the petition and te the declaration. They 
were never disposed of. Getober 6, 19350, whieh was more than cight 
years after the sult was brought, petitioner had an erder entored 
changing his action te Mandamus, Marek 28, 1931, more than five 
months had elapsed before the ‘emurrer was dispesed of, On the 
last mentioned date the demurrer wae sustained and the pwtition 
diemisee’, am appeal prayed and allowed. The bond wae filed but 
the appeal was net prosesuted and the case remained dormant until 
nearly twe years thereafter, arch, 1925, when the writ of error 


was sued out of toie court, From this it appears that more than 
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twelve years had elapsed from the time plaintify was discharged 
and the time he sued out his writ of error from this eourt, and 
he is seeking to recover hie salary during that entire period of 
time. Under the law he was clearly guilty of such laches as would 
bar him, It is the law that negligenee in the proseoution of a 
sult after its commencement may bar relict, ‘The mere bringing of 
suit does not relieve the person from the operation of the rele 
of isches, if he faile to prosecute hie suit diligently, the 
consequence is the came a though no suit had been begun. 21 
John at 





Corpus Juris, p. 215, (see. 214); 
148 ¥. 3, 360, 
The judgment of the Girewlt court ef Cook county is 


affirmed, 





JUDCMUNT AVFIRMED, 


Batehett, >. J., and HeSurely, J., coneur. 
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RATHBUR-GRANT*HELLER Co., 
a Corporation, 


) 
) 
Appellee, 
APPHAL FROM MURICIPAL 
ve. 
j OF CHICAGO, 
DOBALD F, CAMPRELL, } 
Appellant, 





MR, JUSTICR O'CONNOR DELIVERED THE OPINION OF THB COURT, 


Sy this appeal the defendant seeks te reverse a judgment 
for $821.08 rendered against him on the verdict of a jury. 

The reeord discloses that plaintiff is engaged in the 
printing business and did printing which he claims was done fer 
Campbell snd other parties, for which he has not been paid, De- 
fendant's position is that the work was not done for him and 
therefore he owes the piseintiff nothing. 

On Barech 14, 1932, plaintiff brought suit ageinst Donald 
F, Campbell, Frank Spreyer, ¢. Woodruff Perrett, Kenneth Lookett 
and William ?, Aitken, at copartners doing business as Feed Concen- 
trates, Inc. Afterward, by leave of court, he amended his papers 
so as to make Anthony R. Hester and C. R. Whitfield, Insc., a sor- 
poration, additional parties defendant, and all ef the defendants 
were sued as copsrtners doing business as Food Concentrates, Ine. 
Perrett was not served with summons, and at the close of plaintiff's 
case, on motion of plaintiff, the suit was dismissed as to all the 
defendants except Campbell, Spreyor and Kester, Campbell alone 
filed an affidavit of merits denying lisbility; defendants Spreyer 
and Kester made no defense; they were defaulted and judgment was 
eitered against them and Campbell. Spreyer and Hester teetified 
for plaintiff, 

It appears from the evidence that the defendant C. K, 
Whitfield, Ine., conducted a plant at 361 West Superior street, 


Chicago, where it was engaged in "dehydrating food specialties." 
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Defendant Campbell tustified that he was an setuary for insurance 
companies, but that his principal work was in referenes to pansion 
funds for employees of the City of Chicage. He was interested asa 
etockkhelder in the defendant Whitfield corporation and at first 
owned about 35 per cent of the ateck which later was increased to 
90 per cent. Defendant Hester, called by plaintiff, testified 
that he was a public accountant and wae connected with the defend- 
ant Food Concentrates, Ine., a propesed corporation, but that it 
Wae never incorporated, the proposition having falien through, 
Hester was ales employed by the Whitfield corporation, and the evs 
dence of plaintiff was further to the effect taat the Food Concen- 
trates wae to be inoorporated to act as a sales organization fer 
the Whitfield serperation. 

Defendant Spreyer, called by plaintiff, testified that hie 
eceupation was “advertising couneel and preduction,” and that he 
had dealings with Campbell, Hester and the Whitfield corperation 
in reference to the advertising material. The evidenes alse shows 
that he plaeed with plaintiff the order for the printing involved 
in thie suit, Charles Db, Heller, president of plaintiffs Printing 
company, teutified that he had the dealings with defeniant Spreyer 
about Hovember, 1931; that he did the printing aseording to Airee- 
tienes furnished him by Spreyer, iclivered the good, but hadonet 
been paid for them; that “preyer told him that defendant Campbell 
was interested finaneisliy in the proposed Yood Joncetrates core 
poration; that ke did not know defendant Campbell, had never talket 
te him at sny time and had never sent Campbell a bill. 

The subetance of Campbell's testimony was that he had no 
connection with the propesed corporation, Food Concentrates; that 
he knew that defendants Spreyer and Hester were propesing to organ 
ize euch a eorperation te take over the Whitfield corvoration, that 


he was pleaced te have thie done as he wanted to get hia money out 
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of the Whitfield corporation; that he had nothing to de with order- 
ing the printing in question and wae in no way responsible for what 
had been done by plaintiff. 

There is other evidence in the record, but since we jihave 
reached the view that there muet be & new trial, we refrain from 
diseussing it further here, 

Pefendant contends that plaintiff failed to prove the da- 
livery of the printed matter; ‘that there was no prow! ag te the 
price for which the work was to be done, and that plaintiff's books 
and ledger sheet» were mot admizsible in evidence. None of these 
contentions can be sustained, We think the evidence wae sufficient 
to warrant the jury in findisg that the printing had been done and 
delivered, that the price was $625, and that the ledger sheet was 
properly admitted; but any doubt as to the price, ae well as any 
other suthentication ef the books, can be obviated on « retrial, 

We do net think there was any error in the instructions complained 
of wy defendant. The inetruction was te the effect that if the 
jury found fer the plaintiff, the amount of their verdict should be 
$821.08. There was ne error in this respect beesuse olaintiff was 
entitled te a verdict; there wae no dispute as to the amount. Her 
ie there any werit in the contention that the angunt of plaintiff's 
bill being more than $500 was subject to the defense of the Statate 
ef Frauds which applies te sales of personal property. Gince the 
printing was done and the material delivered, the statute ic not 
epplicablie. Lorborbaum v. Leviy, 229 111, App. 358, 

We toink defendant's contention that there was a mis- 
jeinder and a non-joinder of the oarties defendant is equally with- 
out merit, This was a fourth class case in the Eunicipai court, 
and the Supreme court of this State in 1909, shortly after the 
Municipal ceurt was created, held that a case of the fourth elase 


Was what the evidence made it and that written pleadings were not 
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required. Zdgerton v. &, K. 2, & Ps By. Co., 240 111, App. 311; 
in Bruner vy, Grand iyunk Wesieim 2. 2. Gs., S19 Ili. 421, this 
rule was agsin affirmed, and we sist amass decisions followed 
this rule laid dewn by the Supreme court. 

The question of defendant's liability is epen to great 
doubt, ‘Yhile plaintiff undoubtedly, in good faith, teok the 
order, did the printing and delivered the material for which he he 
@ judgment against Spreyer ond Heater, “ho receipted for the ma- 
terial az it was delivered, yet the evidence is unsatisfactory so 
far as Campteli's liability is concerned, Whether we would ree 
verse the fudguent ca the ground thet it was egainst the manifest 
weight of the evidence, it is unnecessary to decide because we are 
of the epirion the court unduly examined the witnesses ac they ap- 
peared on the witness siand, Of course a trial judge hese the right 
to aek questions of witnesses, but we think the court participated 
tee much in this respect, te the prejudice of defendant. 

Be are aino of the opinion the court unduly limited defendant 
in the examination ef the witmeases Lockett and Hansen. It was 
sought te elicit from thom their veraion ef certain conversations had 
between the parties tc the suit, VPlaintiff's witnesses had testi- 
fied somewnat in detail to these eonversations, but when defendants 
called witnesses the court was of the opinion they could only testify 
in rebuttal and that impeaching questions alone sheuld be put to the 
witnesses, This vas breaught about by objection ef ccunsel for 
plaintiffs, in this there was error, The witnesses should be per- 
mitted to teil all that was said and done at these meetings and not 
be limited to what might be termed stric$ly impeaching questions. 
These witnesses, as well as those called by plaintiff, hed a right 
te give their side of what took piace. 

The judgment of the Municipal eourt ef Chicage is reversed and the 
cause renended, 
REVERSED AKD REMANDED, 


Matchett, P. J., and KeSurely, J., concur. 
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PRED A. ELLIS & O6., & Corporation, 
Defendant: in Error, ; 


vs. 


MRS, JOHN Sal 


ee ee 


ta, 
Plaintiff in Error. 





UR, JUSTICE O'CONNOR DELIVERED THK OPINION OF THE OGURT. 

Plaintiff brought euit againet defendant, Mra, John Smith, 
te recover $471.18 which he claimed te be due him for imetalling « 
heating plant and doing other work in bulidings belonging to defend- 
ant. The transeript ef the justice of the peace states that when 
the case was called for trial defendant failed te appear and ehe 
was defaulted. tvidence was heard and judgment was there entered 
fer the ameunt of plaintiff's claim. Def mdant appealed to the 
Gireult court where there was a hearing before the court witheut a 
jury and a finding ond judgeent of 6471.14 agsinet defendant, and 
the reeord is now before us for review. 

fhe record diveloses that February 14, 1924, plaintiff, de- 
fendant, ad defendant's husband, who apparently has since died, 
entered inte a written contract chereby plaintiff agreed to inatall 
a heating plant for a store and apartment building to be ereeted in 
Winnetka, [11., the sontract price of which wan $5,450. The con- 
traet contained the usewal provision that money sheuld be paid out 
only upon certificates signed by the architect. Attached te and 
made a part of the contract were specifications whereby the con- 
tractor guaranteed thai when the heating plant was inetalied and 
in operation it would be capable of maintaining a temperature ef 70 


@egrees Fahrenheit in the store and apartment building when the 
temperature outside was 10 degrees below zero. 
Plaintiff offered evidence tending te show that he had come 


pleted the work and had done additienal work aggregating $1148,08, 
making his total bill §6638.08, om which defendant hed paid 96155, 
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These figures were testified to by plaintiff's seeretary. This 
would Leave a balance due ef $463.08, while plaintiff testified 


the balance would be $417.43, Plaintiff testified that he had de- 
manded payment a2 number of timer ond that at ome time in the jus- 
tice of the peace court he asked her when she would pay, amd that 
she replied, "I ewe it te you, but I am going to give you as much 
trouble as I can before you collect it.” This was specifically 
denied by defendant. Defendant also testified that there was one 
apartment in the building that she could not heat; that she come 
plained repeatedly te plaintiff but that he did nothing about it 
and mode no effort to see what the trouble was; thet it wae im- 
possible to heat that apartment to 70 degrees Fahrenheit; she of- 
fered to produce two other witmeases who were in court and whe would 
testify that it was impossible te raise the temperature in one of 
the apartments to more than 68 degrees Fahrenhwit. there was no 
@ontradiction or dispute on thie point; neo evidence of any kind was 
offered to contradict the testimeny of defendant and her twe witness es, 
Obviously, since the specifications which are made a part of the com 
tract between the parties provided that the plant when installed and 
in operation would maintain a temperature of 70 degrese Fahrenheit 
when the teuperature outeide was 10 degrees below nero, wid ali the 
evidence shewing to the contrary, plaintiff had not carried cut his 
eontract and was not entitled to a judgment for the baiance claimed 
on the contract. 

In justifying the judgment of the trial court, counsel for 
Plaintiff points out that the learned trial Judge, in deciding the 
case said in substance that if the plant did mot hest the building 
te 76 degrees, it was defendant's duty te go cut and get oe plumber 
and have tne defeet rencdied and then sue plaintiff fer the amount ef 
the bill. Obviously euch ie not the law. Before pisintiff was ene 


titie’ te recever he muet have complied subetantially with the 
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provisions of his contract, and under the evidence in this reeord, 
which is not contradicted, the judgment cannet etand, 

There is no merit in defendant's contention that the judge 
ment should be reversed beenuse there was ne proof that on arehi- 
teet's certificate had been obtained, an the contract yrevided, bee 
fore anything would be due, The evidence ia undisputed that def end- 
ant from time to time paid sums aggregating $6156 and in this eteate 
ef the reeord it must be presumed that certificates were iasued or 
that the iesuance of them wage weived, 

Sinee the undisputed evidence shores that plaintiff failed te 
carry out the provisions ef his contract, as sbeve stated, he was net 
entitled te a jucguent for the balance he claime is ¢ue under the econ- 
tract. But the undisputed evidenee is that in additien te the work 
covered by the contract plaintiff inatallied a valve for $55, took out 
clinkers from the ooller at a charge of 25, and inetalled so radinter 
in 1930 for $74.08, making a total of $134.06. To this part of plain- 
tiff's claim there was no defense; and since defendant did net en- 
deaver te reooup or enforce any counter claim she might have on ac- 
count of the damages ashe claimed te have sustained by reason of her 
contention that the plant as installed 414 not comply with the terns 
of the contract in that it falled te heat one aparteent, plnintiff was 


entitled to recover the $134.08. 

Jor the reason stated the judgment of the Cireuit court of 
Cook county is reversed and judgnent entered in this eourt in plain- 
tiff's faver and against defendant for $134.06. Plaintiff *i1l be 
Tequired to pay twoethirds and defendant one-third of the Appellate 


court costs. 
TUPCRERT AEVERSED ABD JUDG NRT 
BETSRED Ik THIS COURT, 


Hatochett, 7. J., and keSurely, J., coneur. 
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BIGHOLAS VALLAWO, 
Defendant in Urror, 





VR. 


POROTHY WALJANO 
Plaintiff in Brror. 


COOK VOURTY, 


272 LA. 61 g” 


WA, JUSTICR O'CONMBGOK DELIVERED THE GPILION OF THR COULy, 


August 36, 19%), Nicholas Walhano filed ite bill againet 
the defendant, his wife, prmying for a decree of diverce on the 
ground that defendant hed been guilty ef extreme and repeated 
cruelty. Sefendant anewered, denying the acta of cruelty charged 
ané denying that complainont had treated her Bindly, »ut on the 
contrary sverred that be hed been guilty of extreme and rerested 
eruclity toward ber. the efterwerd flied « eress bill charging 
him with extreme end repeseted cruelty and prayed fer a decree of 
separate maintenence, He éenied the charges mode in the eress 
bill. The ease wae heart before the chancellor ond a deeree en- 
terea in faver ef complainant and egainst defendant om her eros 
bill and she eppesle, 

The reooré ¢leoleses that the parties were married en June 
22, 1930, and separated Auguet °7, 1930, or a few days before; that 
after they were married they Lived with complainant's father and 
mother and other members of the family; that there wae considerable 
quarreling between complainant and defendant, defendant taxing the 
pocition that the trouble was brought abeut by corplainent's me ther, 
and 4efendant requested complainant te eatablich a home ef their 
own, but that he refused te de ao. 

Sowplainamt in his bi3) Clled August 26, 193., charged that 
he and the defendant Lived together ae husband and wife until August 
15th, when she refused to Live with him; Ke charges defendant with 


twe acts of cruelty whieh he alleges occurred on July 15, 1930, and 
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on August 14, 1650, 

September 3rd defendant anewered, denying that complainant 
had treated her affectionately sinse their marriage and denied any 
aote of crusity on Aer part; end specifically denied the tro «acta 
ef arutlity charged against her. 

| September 14, 1950, defeniant filed her cross bill a) leg- 
ing that they lived tegsther until Auguat 27, 1930, and charges 
Complainant with eruelty ao tuat she was goupelled to leave him at 
that time, Sh sharged apeeifie acta of cruslty on July 93, August 
GS, 14, and 86, 19%; that on August 24th complainant refused to 
ad@eit her to their nome and she was compalled to cali the police 
te gain eutranee inte ber aowa; frua waieh Last mentioned date com 
plainwmt refused to Live with her or to provide hur with omy food 
or maintenance; that on August 27th ahe was compelled te Leave, 

September Sird complainant answered the eress bill, denying 
the acts of oruclity ciarged againeat him and denying that they Lived 
tegether until August “7th, but averred that they seperated on 
August 15th. 

Mareh 12, 4931, complainsnt filed hie mented bill, in 
which he alleged tie marriage on Jume 22, 19%, and fer the first 
time alleged that the separation twok plaee auguet 27, 1930, and 
sharged defendant with sete of cruelty on July 5, 15, 26 and 25, 
and om August 14, 1936. 

Maroh i7th defendant filed her enawer, denying specifically 
the acts ef erucity charged against her, adeite the marriage on 
dune 2%, 1950, and the separation on August 27, 1950, 

June 18th, 1931, compleinant filed Ais supplements. bill 
in which he egain slleges that the separation took place Auguet 27, 
1930, aid charges defendant with oets ef cruelty wie: he elleges 


ecourred on July 5, 15, 16, 23, and Auguet 14, 1950, and ay 15,1951, 
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Defendant anewered this supplemental bili, denying a11 acta of 
eruelty charged againet her, 
The case Was Leard before the chanceligr ond tae deerce *aa 


eitered #ebruary Ll, 1932, in wad ol the dented _Specktiewlly finds 


re 


defendant guilty of the actwe of of erueaty ear ged agoinat ker on 


July 5, 15, 16, 2%, and saguat 14, 2930, and way 15, 183i; finds 
that defendant hee not sustained her charge of cruehsy ae alleged 
in her eroes bALL, but there ie he Tinding | in the decree ae to the 
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date when the separation took place, and o decree of diveres was 
eutered in favexr of comp ainank aid a4 cmd owing the @rous bili sor 
want of equity. 

The evidence on most of the charges of crueity made by oot 
plainant and by defendant in ber cross bill was in shary ountlict, 
and there ia considerable evidenoas in the record tending te saataln 
defendant's and oress-complainant's gomiwatlon inet the trouble arom 
On acgount of complosinant's usta ef crueity - thai cusplaliont wus 
guilty of extreme and repeated erugity toward deVwudant; and were we 
te pass upon the question as to whieca ote was guilty of the agte of 
eruelty from the printed page alone, we wouid be ineiined to agree 
with defendant's contention. Sut the dhuwicellioy had tue wi Messes 
before him and was in a much Getter peatteon te determine the truth 
ef the evidence than are we in a court of review. ce found in faver 
ef compisinant and against defendaut, aid uilese we are abie te aay 
that the finding is agatnet the manifest weight of the evidence, ve 
are not warranted, under tae law, im disturbing the decree; and upon 
@ careful consideration of all the evidenes in the regoerd, ia view 
of the faet that the chancelisr saw ani Beard the witnesves, we are 
unable to say thet his finding ie againet the aenifect weight of the 
evidence, | 

Defendant contends that compleinant's bill wae sreaaturely 


File@ on Auguat 26, 1950, while the sllegations in the supplerentel 










sei sllecboaron Diieall sntestnall ag ie bo oak dati 


\ eae 


se tok Sontoye pages % tours ‘to adoa aus %@ i bag’ “ | i 






Fe I Ee 
= $ Leal w ere. regs 












€ “bath FARO (Ok wo Ame .OUAL bt Sumyak had OS 6b wee 
ee ee ee 
vs oom 





Sis 


J 


ieee aie eater ‘Ye setoob 6 fies 


ts _Serweb ofh) ak yatoas' si boned ete Tee 


Wetiig e 







nent 


ae 1b Like soon 6ae ideal Berw ‘uta Lome 8 som . hen id 


ioe gohan iene nk tars Lid snot sil ik insane eee . -" tq A 
 heteed ot gitkhues bade ond nah iano statin sd oxedd Bebe 
 q@ote ebduwtt 06 dadd Yietteunraey af Penta: bene® 
| sev teraloiquose sai? - yivwis “io ete é*desidibccsik Yo ta cone Me 
ov stOW bis fdaebawtod banwos YE ibie Ketcoent bas amened To Yielay 
to avon ont to ys Lim ev aie ADdaw of a8 netreoup Bad f ay’ 
sets oF beahtout Of bivow ow jwnode sgeq bedaing ont met” 
Gennes iy edd hak Koliooastin ott fel lhedtadtaen a ‘sachioeh 
eae male anaeey tnd od pedtieeg Becred dona’ w ak eaw ban 
sem a biwet si ,Welvet iu dtueo a mh oF Wee Mast ousted 
: at eo whe ore ow outs he ,tughie teh daulage bas taende hh cor J 
\ : my penehive oa? io diiytow Sao liana ore emlage wl qabbalt oars 
‘mOgK fan poorer) afd yaldtuteib at owe od “ebay ,betoarree ron 9x 
woly ah \ateowx vcli ai woaedive ont tis to woliwtehinnes F iad 
Xs ow ,enteensinv agit Dtecal baa wee tellsoneds enf #astt poet p1 
gett Yo diy teow tae Thane ett Seakage of SALSeaD ORM Foes ‘use oF © 

















y 
&) 
i 
Yi 




















bill and cress bil) both aver that the separation took elaece em the 
next @ay, August 27th. As above stated, there ie no finding when 
the separation teok place, but even if we sgswne that it was on 
auguat 27th, we are not warranted in saying tnat the deeree should 
be reversed beeause the decree finds the defendant guilty of several 
acts of eruelty thet occurred prior te that time. ereover, we 
think the evidences fails to show that they were condoned, 

The decree sf the Cireuit court of Gook county in affirmed, 

BEGRES AFFIRRED, 


Batehett, *. J,, amd MeSurely, J., eoneur. 







x — , 5 
¥ ~ t 4 ‘ 
‘A F, U u 
‘ 
= ; 
“ 
cra 
{ 
¥ 
* 
q 
* 
a 












‘ Le An aa ae 
Bee cone N feeds eS 
RE eee somaniveneanaeic 
a ’ ay « 
: 
‘adiy yy nay re 
nk ef Weta) Tes Sa wee es: ei » Pap Pa 












‘ + ram " hie me 
PPE tase Fa ’ wes ten pin 
y Wp 4 a 4. a: 
ey yh 
ey fay mA oe ¥ 5 ely & “ BK ee eS? my ‘ea ey ebay Sapah S 





bi, kept 
ne De 














ae te 6 NG Yt RO ait RE RM ie oe 


iets ae aloe Qk aOR eee. Saale” me Mlings put a 





4 ‘ " . 4 " +4 in at a P| isa r By : 
Ce. Pee Re: ey ahd NS eh eayate Ma BP i ie a tg a + idg iF oe LEY? 





WRANK SMITH and JORN i. , 
on Deing Business as 
28 # 


Plaintiffs in Errer, 


36766 
HARRIBT %, DOLL, ADOLPH DOI, J. / 


va. 
BGGERGS FURNITURE CO., a Corporation, 


Defendant in Error. 2 m4 9 T oA. 6 1 Q° 





MR, JUSTICE O'CORNOR DELIVERED THE OPINION OF THE COURT. 


Plaintiffs breught en action against defendant te recover 
$312.20 claimed to be duc them under the terms of a written contract 
dated January 31, 1930, entered inte by the parties. The contract 
provided that Lt sheuld continue for a period of one year and a fur- 
ther peried of one year, “unieas at ieast sixty daye pricr to ites 
expiration Norm Ceupany (plaintiffs) shall receive from (defendant) 
by registered mail notice of (defendant's) intention te terxinate 
the contract at the end of the contract yoar," 

Defendant filled an affidavit of merite setting up that it 
had paid all that it owed plaintiffs under the terms ef the contract 
and that Novexber 26, 1930, 1t sent to plaintiife at their address 
in Hew York City, a notiee te eancel the contract ai the termination 
ef the contract January 31, 1951. ‘here was ao jury trial and a 
verdict and juigment in defendant's faver and plaintiffs appeal. 

The evidence heard on the trial is not preserved in the 
record. 

Plaintiffs contend that since the contract provided that it 
eoulda be terminated by defendant giving plaintiffs sixty days netice 
by registered mail of defendant's intention te temiinate the contract, 
it could net be terminated im any sther manner. And since defendant's 
affidavit of morits merely set up that defendent sad sent a notice of 
eaneellation to slaintiffs, it stated no defenee because it failed to 


state that the notice was sent plaintiffs by regiatered mail, and 
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that it wae reesived by plaintiffe. The argument seeme to be that 
since the contract provided sow it might be terminated, the contract 
could not be terminated in any other manner. Obviously, this defense 
is entirely without merit. There is no reason why beth parties could 
not agree to terminate it in any manner whieh they saw fit; and sinee 
the record discloses that the case was heard upon the evidence pro- 
duced and passed upon by the jury, we must presume that ite finding 
was justified by the evidence, Koresver, since the evidence is not 
before us we are unable to say that the case turned on the question 
whether the contract had been cuncelied at ali, or in e proper manner, 
We often find that canes come to this court where evidence is offered 
without objection which would not be adwissible under the pleadings 
had objection been made, and where the care was dedided on the evi- 
dence adduced (especially in cases of the 4th olase in the Municipal 
eourt, such as is the ease before us). When this appears neither 
party will be heard to say that the evidence submitted wae not vith- 
in the pleadings. %o in the instant case we have no way of determin. 
ing what the evidence disclosed, but we must presume everything in 
favor of the verdict of the jury, confirmed as it is by the judgment 
of the trial court. 

The Judgment of the Bunicipal court of Chicago is affirmed. 

TIVGBENT AFFIREND, 


Hatechett, ?. J., and MeSurely, J., coneur. 
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STANDARD IBSURAKCE COLPARY 
OF ReW YORK, a Corporation, 
Appellant, 





ve. 


SRBRICAN FIRK & MARINE INSURANCE 
COMPANY, a Corporation, and ANMRI CAN 


os | 272 1.4, 618) 


COURT OF Cal Gaug : 


BA, JUSTICE O'COMHOR DELIVERED THR OPILION OF TAK COURT, 


July 21, 1932, the Meiji Vire Iineurance Company, a corpora. 
tion, brought suit against the American Fire and Marine Insurance 
Cowpany, a corporntion, and the American Indemnity Company, a eor- 
poration, to recover $618,385 claimed to be the balanee due of an 
unearned premium for $1000 on a poliey of insuranee, and which ras 
later cancelled by agreement. Aftarward the Standard Insurance 
Company of Sew York, a corporation, was wade a party vlaintifr, 
and on the trial the Meiji Fire Ineaurance Company wae dropped as 
one of the plaintiffs, There wae a jury trial and «a verdict and 
Judgment in defendants’ faver, and plaintiff aopeals. 

The record discloses that Hedgkinsen & Durfee, a coreors- 
tion, were general insurance agente with offices in Chicago, and 
rapresented a number of companies, including the plaintiff, the 
Standard Insurance Company of Kew York, and the defendant Insurance 
companies, and as general agents issued policies of insurance in 
severnl companies, April 1, 1951, the Standard Ineurance Company 
obtained a policy for $100,000, iasued by the cefendant American 
Pire and Karine ineursnee Company, through the general agent, 
Hodgkinson & Durfee, corporation, The premium of this policy wae 
$1000, and op May 1, 1951, “Nodgkinson & Durfee sent a2 statenmt, ae 
was ite custom, to pisintiff, Standard Ingurence Company of New 
York, ‘ghoving the issuance of this golicy and premium due of $1000, 


On the statement the Standard insurnmnee Co, wae given a eredit of 
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$457.41 for “returned premium" on another policy issued April 1, 
1931, through Hodgkinson & Durfee Co, to the Standard Co. The 
$457.41 was deducted from the $1000, leaving a balance of $542.99, 
from which there wae a further deduction of 9135.65, commission 
due the Standard Company, leaving a balance due from the Stendard 
Gompany to Hodgkinson & Durfee Co. of $406.94, June 1, 1931, the 
Standard Company sent ite cheek for the $466.94 to Hodgkinson & 
Durfee Co., and it was paid in the reguier order ef business, 
Afterward, about July 1, 1931, the 9100,000 peliey was by sutual 
agreement cancelled as «f the date of ite issuance, eo that it is 
conceded that the Standard Co, would be entitied te have the #1000 
premium returned to it. Plaintirf sues to recover this $1000 lees 
certain admitted deductions whieh leave a balance of $614.55. 

The defense was that plaintiff had been paid the $1000 in 
fuil. It appears from the evidence that the Nedgkinson & Durfee 
Co. représented both plaintiff and defendants in issuing and obtuin- 
ing insurance policies and had a running account with plaintiff; 
that at the end of each month statements would be rendered for any 
balance due on the account, which were paid by Nodgkinson « Durfee 
or by plaintiff, as the case might be. Hedgkinson & Durfee got 
inte financial difficulties end went out of business about Kay ,1932. 

Plaintiff's eontention is that the verdict and judement 
is againet the manifest weight of the evidence, Barton *. Valker, 
called by plaintiff, testified that he had been employed by Sodg- 
kineon & Durfee ae office munager and was 2 director of that cor- 
poration; that the policy in question hed been issued ond the 
premium paid by the Standard Company; that later the policy was 
cancelled, and the premium hed not been returned te the Standard 
Co. On eress exasination he further testified that each month a 
statement was sent by Hodgkinson & Durfee te the Standard Company 


in whieh a number of items were set forth, including the $1000 
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premium and credits aguinet this item; that there was a gross ree 
turn premium of $457.41, and that plaintiff was credited with this 
item. Counsel for defendants, in his brief, in reverring te this 
testimony euys Yulker teatified that plaintiff was credited with 


the “*grose return premium,” and from this concludes that the ac- 
count Was squared, Yhis argument is unsound because it is cbvieus 


that the $457.41 “return presiwm” was a eredit given the Stendard 
Co, by Hodgkinson & Durfee Co. in ite statement of May 8, two 
months before the policy in question wns issued. The 3457.41 obe 
viously was not « part of the 31,9000 prenium, but the statement 
expressly shows that 1t was a “return premium“ on another pelicy 
issued April 1, 1931. 


Henry Hofmeister, also called by plaintiff’, testified that 
he was employed by the Standard Co. as assistant sanager, that ne 
knew about the pelicy in question, and tertified that after the 
cancellation of the policy the premium was not returned te plain- 
tiff. But on cross examination, in response to a question put te 
him, whether he knew that the premium had not been retumed, he 
answered, “Ho, not without the books," 

3, @ Freja, elec called by plaintiff, testified that he 
Was an aceountant and earhier for the Standard (o.; that be kept 
the booke of the company; that it dealt with the dedgkinsen & 
Durfee Co.; that the books showed the American Jire & Zarine Le. 
owed the Standard Insurance Go, $613,85 om secount of the 51000 
premium, and that it did not deal directly with toe defendant 
but through Nedgkineon & Durfee Co. ‘The exiibit testitied te by 
thie witness showed the account between plaintiff ond the American 
Fire & Marine Insurance Uc.; it does mot purport to show plain- 
tiff'’s scecunt with the Hedgkinsen & Durfee Co, ‘thie was all the 


evidence offered by plaintiff on the guestion. 
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Defendant called Jenn A, Lettone, employed as an aecountant 
by Reodgkinaen & Durfee Co. He toetifled that he kept the books of 
the Hedgkinoon & Durfoe Co,, aid that in December, 1941, plain- 
tiff wae given a credit of $1000 for the return premium on the 
policy in question; that at that time plaintiff owed the liedgkin- 
son & Durfee Co. about $1,500 and was credited the $1600 against 
this indebtedness, if the testimony ef thin witness is token as 
true, then plaimtiif has been paid all that it cleima in thie suit 
The most that osm be sald on plaintiff's side of the sage on this 
queation, Le that the question was one vor the jury; and we are 
Glear we would net be warronted in diviurbing the verdict of the 
jury on the ground that it is against the manifest weight of the 
evidence, 

The Hodgkinson & Durfee Lo. was the agent of koth parties, 
and the jury having found in effect that plaintiff had been paid 
in full, and since we are of opinion that we would not, under the 
law, be warranted in disturbing the verdict, the judgment of the 
Municipal court of thicage must be affismed, 

IUUGHERT AFF IPMED, 


Matchett, ?. J., and ichurely, J., conmeur. 
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GEORGE L. WILKIBSOR, f ) 
Appellant, 
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ve. 


BYURL LOUIGE Sando, Administratrix 
of the Ketate of GHABLES PEGLER, 
Deceased 


. yy |> % 
Appellee. 2 ¢ ) I a 6 I 8 


BA, JUSTICE O'CONROR DELIVERRD THR OPLTKIGH OF THE COURT, 


COURT OF chicane 


ee ee ee 


June 27, 1932, plaintiff breught an action against Charles 
Pegler to recover damages claimed to have been sustsuined through 
the negligence of defendant, causing a collision between siain- 
tiff's and defendant's sutemobiles, as a result of which plain- 
tiff'e sutonebile was damaged, fhe damages were ieidt at 9000. 

Pegler filed an affidavit ef merits denying negligones on 
his part but averring that the collision occurred through the 
negligence of plaintiff's chauffeur whe Was éviving plaintiff's 
ear at the time of the collision, Afterward, December 22, 1952, 
on motion of plaintiff, an order wae entered substituting Bthel 
Louise Swanson ac administratrix of the estate of Charles Pegler, 
deceneed, as defendant, and an suended statement of claim wae rildé. 
There wae a fury trial, a verdict and judgment in defendant's 
faver, and plaintiff appesls, 

in his enended statement ef claim plaintiff alieged that 
the collision between the antemobiles occurred January 29, 1932; 
thet hic car was being driven south in Forest avenue in Syarnston 
and Pegler's car eset on Keeney etreet, end in his stiended etatenent 
of claim the same allegations were mode, At the cloee of plaintiff's 
evidence he wae sllered te amend hie asended statesent of claim by 
slleging that Pegler's car was being driven west on Keeney street. 

The evidence shows thet about 12:30 p. m., on February 5, 


1932, plaintiff's Lincoln automobile wae being driven south by 
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hie chauffeur; that Prencee Dedé was riding in the back sent; that 
they were travelling st a speed of from 23 to 25 miles a hour, sand 
at that time Charlee Pegler was driving hie Lincsin automobile west 
in Kenney street at about 26 miles an hour. The streets intersect 
at right angles, 

John Gates, plaintiff's chauffeur, teatified that the day 
Was cold, the sriow packed Rard and the pavement quite alivpery; 
that he was driving sbout 23 milee an heur; that there was a "Slew" 
sigu om Keeney atreet but nene on Forest avenue; that when he was 
about 3) feet north ef the north ererswalk ef Aeeney street he saw 
Pegler's car, wiich was just then entering the intersection at the 
east crosswalk; that Pegler, whe wae driving the car, wan looking 
straight ahead; that as Gates wan approaching the intersection he 
_Leoked to the east; that there wae a house at the northeast corner 
of the intersection and when he was rear the intersection he could 
eee about 75 te 100 feet te the eact; that when he was about 30 
feet north of the north erorerralk and the Pegler car wae entering 
the intereection, he immediately applied bia brake, bat the car 
ekidded right into Pegler's ear, striking 1t about tae middle of 
the mnerth or righthand side, and the cars were pushed around toward 
the southwest corner of the intersection, le further testified that 
he was driving near the middie of the pavement in Forest avenue, 
which is 27 feet wide; that Keeney street was about the same width 
and Pegler was driving a little te the north of the center of that 
street. On ¢rosa examination he testified, “Ssnew and lee esvered 
the whole puvement;* that when the ¢coliisien eccurred the front 
wheels of the Pegler car were about as far vest as the vest curb 
line of Forest avenue, 


Franess Dedd, who was riding in the baek seat of plaintiff's 


car, testified that she had been ridimg and driving autemebilee fer 
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& number of years and that plaintirf's car was going from 23 to 
24 but net mere than 25 miles an heur; that she saw the Pegler car 
just before the impact; that it was about the middle of forest avenue. 

This is ali the evidenee in the record as to how the accident 
ocourred, fiaintiff called other witnesees with a view of proving 
the extent of his demages. Ths defendant called no witnesses and 
¢oulsel explain in their brief that there wag no witness whe saw 
the aceidant except Pegler, wid that be has sinee died, 

Plaintiff eontenda that the veurt erred in refusing his 
wotion for « directed verdict on the question ef Liability, the 
argument being that since the only evidence offured was that ef- 
fered by himaelf, none being offered by defendant, Khe made out a 
prima facie ease. We think this contention is unsound because if, 
from the testimony of the two occurrences witnesses two difierent 
inferences might legitimately be drawn, it was for the jury te draw 
the inferences, We think it ebvious that whether plaintiff's 
chauffeur was in the exercise ef due care Tor his own safety, and 
whether Pegler was guilty ef negligenee whieh) proximately reauited 
in the coliision, were propex queatione for the jury t6 determine. 
It eumnet be said, as a matter of law, that plaintiff's enauffeur 
wee guilty of ne negligence when the evidence siovs that Be was 

driving from 23 to 25 miles an Bour om a Wery slippery pavement, 
and that he was about 30 feet nerth of the north crosswalk wien he 
oav Pegier‘'s car just eatering the interseetion. 

Compleint is also made that the sourt erred in sustaining 
objections to tne arguaent to tue jury made by souraei for plaintiff, 
Plaintiff's gounselh said ium his argument that defendant's counsel 
had stated there was nothing requiring Pegler to step befere en- 
tering tae etreet intersection, and continuing eaid: “The eourt 
will instruct you that it is the duty of a person operating an 
automobile net only te slow down but to stop if necessary, * 
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Defendant's counsel okhjected te this, stating, "Thare te ne ewi- 
dence that this wan a stop street." Counsel fer plaintiff then 
said, “If the Court please, there are numerous decisions to the 
effect that it is the duty of anybody operating an sutomehile te 
tlow fown or even eto» if neeesaary."  OChjestions are wade ond 
Sustained to this. It is argued, ae we understand it, that this 
Tuling wae erroneous for the reason tiat the etatute gives the 
right of way to the car approsching frou the right, sand that in the 
fustent esse plaintiff's car had the right of way. Ye think this 
argument is inapt. The objection to the argument was net based on 
the right of way doctrine, but on the ground thet there was ne evi- 
dence in the record showing that Porest avenue wae « “stop street. ”* 
Moreover, the court's inatructione were oral but are not in the 
reeord, and in this atate of the record we must presume that the 
instructions were iu secordanee vith the law with reference to the 
Fale as te which car hed the right of way, under the circumstances 
diseloned, 

The jucgment ef the Musiclipsl seurt of CUhicuge is affirmed, 

AP eTRMED. 


Metohstt,. J., and MeGurely, J., concur. 
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PRASK CO, APMIE, Successor Trustee, 
(Complainant) Appellee, 








Vo 
PRYEA VASILIOS, et al, THE SUPERIOR COURT, 
(Befendants). 
CCOK COUNTY, 
) > Ward 4 
On appeal of KILTON iH, SLEFYAK, DED T ASETsS 


Apo@liant. 
Opinion filed Nov. 17, 1933 
Ma. JUSTICE AILGOR VSLIVERED THE OFINIOR OF THE OOURT, 
Complainant filed his bill in equity seeking te fore- 
@lose a trust deed on certain premises owned by the defendants end 
praying, emong other things, for the sppeintaent of « reseiver te 
tuke charge of and manage the same end to collect the rents, iscues 
end profits. The order appointing the receiver spresrs to have been 
made after due notice had been served upon the owner of the eculty 
of redemption in said premises and contains ithe etatement thet: 
“* * * the Gourt rend and considered the 
bill of complaint heretofore herein, ond seid sotion 
advised in’ the prenises, domn'fing; == 
Nowhere doa it appenr in the order that any teatimaony 
wes taken, evidence heard, cr sffidevite filed and, therefore, we 
are foreed te the conclusion thet the only é¢videnoe sonsidered by 
the court, upon vhich it baaed the order appointing the receiver, was 
the bill of complaint, the verifiention to this bill of complaint 
is thet of the complainent ond, after stating that he is the com 
plainant, the verifieatien continues 2s fellses: 
*** * thet he has rend the above ond foregoing 
bill of complaint by him subscribed, knows the contents 
thereof, and thet the same is true ef hia omn knovledge, 
except as te matters end things therein stated upon infer- 


mation and belief, and as to such matters and things he 
believes them to be true," 
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This verification is not sufficient. %o fur sa it ia possible to 
agcertein from this verifiestion, 11 the stetementsa in the bill of 
Complaint may have been ande on information and belief. It is not 
confined to those matters stated therein “toe be" on information and 
belief, This court in the case of Sherman Ps 





De» 238 Ili, App. 450, had ooeasion to poss upon 





WEL hOe hee Wit 
practically the seme verifiesntion te « bill of complaint filed in 
that action. fhe oourt in its ovinmion, said: 


*If the motion for the ng I hy ef n reeeiver is 
bused woon the allegations of » bill, 1% must be sworn to 
otherwise there is no competent evidence furnishing 9 baais 
for the appointment of « receiver. Daley v. person, 118 
Ili. App, G27, An examination of the idavit sttached te 
the instant bili of complaint shows that the slleged facts 
are not sworn to. fhe affidavit purperts to be wade by an 
agent and asverts ‘to the best of his knowledge end belief 
the facts therein set forth are true, @xeept se to those 
atatements made on information and belief, and av to auch 
atetements this affiant atetes he believes them te be true! 
This is no affidavit aa to the facta, It aseerta only 
affiant's belief thst the facts therein set forth are true, 
except as to the steteaents made on informstion ond belief, 
whiel tives the truth of the statements, for o11 of the 
ft _ reeunce gentoo and yet Pg Mang 

mpreperly ve proves nothing tify the appeint- 
ment of s receiver. Siegmund v. Ascher, arta. App. 122,* 


See aleo Grabowski v. Moc Lagkey 287 111. App. 484. 

It appearing that the receiver was appointed only usen such 
proof a8 wes Sonteined in the bill ef eomplaint and that the bill of 
complaint sontcined ne verification sa required, the order wae of no 
effect. 





Se have not been sided in our consideration of this actter 
by briefs on behslf of the compleinont. 
For the reasens stxted in thie opinion the erder of the 
Superior Court in reversed. 
GRIER REVERSED, 
WALL, P.J. AND HEBEL, J, GOHGUR, 
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JOSEPH FF. MEYR, administrator 
of the estate of LAWRENCE MeYR, 
decenaeds 


ATUAAAON APPEAL PROM MMUGGRPAL 
si GOURT-OF-GHECIIG. 
» VINCENT SONS Ov, i, 
te corporation)» Crtiig wer 
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This in an appeal from @ judgment fer $3900 entered 
on a verdict for plaintiff, Jeacph 7. Meyr, adminiatrater of 
the estate of Lawrence Meyr, deceased, in an action againet 
Ae Vincent cons Soe, a corpes, defendamt, for the alleged wrenge 
ful death of the plaintiff's intestate reewlting from « collision 
at the intersection of Prospect avenuc and 99th otreet, between 
@& light delivery truck driven by plaintiff's intestate and a 
Packerd autemobile driven by defendant's agent. 

The Geelaration consisted of five counts. The first 
count charged that while plaintiff's intestate, in the exerecice 
of due care ond coution for hie own safety, was driving a chevrelet 
truck in « westerly direction on 99th street, at ite intersection 
with Prospect avenue, 1% was struck by an sutemobile owned by 
defendant, and being neghigently and eareleasly driven south in 
Prespect «venue by defendant's agent, cousing injurics to plain- 
tiff'a intestate that resulted im his death. The second count 
charged that defendant violated the Motor Vehicle Act of Tllinois 
in driving ite automobile at « speed grenter than wos resonable 
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and proper and at a epeed in exeess of ten miles an houre The 
third count charged that defendant negligently drove ita moter 
vehiele at o speed greater than was reasonable and proper and in 
exeees of fifteen miles an Hour. The fourth count alleged that 
defendant was negligent in that it violated the statute in failing 
to observe ite duty in blowing « horn, ringing a bell or giving 

a signal, and in failing to have sufficient brakes. ‘he fifth 
count charged defendant's automobile waa being driven at the 

time and place in question, wilfully, wantonly and recklessly. 
Defendamt filed a plen of the general iesute 

It is urged for reversal that plaintisf felled te ene 
teblich the fxet of due gare on the part of plaintiff's inteatates 
that he woe guilty of contrisutery negligence ag a matter of law 
in fuiling to yield the right of way at the etreet intersection 
| to defendent, and that an instruction te direct a verdict re- 
quested by defendant at the close of plaintiff's cases and again 
at the close ef 211 the evidenee, should have been given for that 
resvson; that the fifth count charging wilful and wanton acts on 
the port of defendant was not sustained by the evidenee and that 
judgment based on that count of the declaration constitutes rever- 
sible errorg that the court erred in giving instructions Nos» 1, 

2 and 11 requested by plaintiff. 

Plaintiff's theory is that although plaintiff's intestate 
was approsching Prospect avenue from the cast, and defendant's 
Packard car wae approaching the intersection from the north, and 
te his right, yet he had the right of way and wes net suilty of 
contributery negligence; that defendant's ear was being driven at 
an unlawful and unreasonable rate of speed and the jury was juati- 
fied in finding from the evidenee and physical facts anc eircam- 
stances that éefendant's negligence alone was responsible for the 
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injuries that resulted in the death of plaintiff's intestate; 
that there was ouffielent evidence to sustain the wilful and 
wanton count of the declaration and that, in any event, defend- 
ant cammot prevail in thie court by reasen of the alleged error 
of the trial court in entering judgment on a declaration eon- 
taining » wilful and wanton coumt, which it is charged wae not 
austained by the evidence, since defendant failed te present a 
separate motion and inetruetion directed te that count at the 
elose of «11 the evidence but merely offered a general motion 
and inetruet lone 

There is a sharp conflict between the testimony of 
the witneases for plaintiff and the witnesses for defendant ac 
te the manner in which the collision oceurred. 

It appeared that the collicion took place (august 4, 
 *3936, sbout 3 pe meg that Sth street is 46 feet from curb te 
eurb and Prospect avenue % feetg that both streets were well 
paved, exeept that there was some ieose concrete on 9th street 
at the alley cast of Prespect averueg that Charles street was 
ene block cast of Prospect avenues that there waa a two story 
residence at the northeast corner which stood 25 feet cast of 
the east sidewalk ef Prospect avenue ané 12 feet north of 99th 
streets that the southeast cormer was vacant, but thet there was 
a building om the enst side of Prespect avenue 56 feet south of 
99th street and 42 feet back from the ¢act sidewalk of Prospect 
avenues that there was a church on the southwest corner with a 
13 foot parkway between the south curb of 99th street ani the 
sidewalk that there was a fire hydrant a few feet weet of the 
west curb of Frespect avenue and 26 feet south of the south curb 
ef 96th street, and a lamp post ot the southwest corner between 
the southwest rounded curd and the sidewalk; that there was 
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Vacant ground on the northwest corner with a building setting 
baek 100 feet to the north of 99th street, and that there were 
other buildings te the north of thats that just imeide the weas 
curd of Pronpect avenue and 155 feet north of th street was 

a Chiesge Moter Club aign which read, "Slew bangerous Inter~ 
sections" that there wee no sign of enmy kind at that time on 9¢th 
etreet in the block enst of Froapect avenues that the cast sidee 
walk ef Prespect averue at 99th street was 6 feet wide, and the 
parkway between it and the east curb was 8 feet; that oc a rooult 
ef the collision the left running board of defendant's Pnckard 
Gar Was broker and the apron covering the frame ef the ear on 

the left side waa dented and soraped, commencing at a point near 
the left front windshield post, ana vethJéére showed dontey thet 
the right side of the Packard ear was damaged from its contact 
with the lamp post on the southweat corner and the fire plug to 
the south of ity that the right side of the front bumper of the 
Chevrolet truck wae broken and the right fromt fender, hendlight, 
wheel and right side of itu radinter were bent ox twisted as shown 
by the photographs in evidences thet the kamp post at the southwest 
eorner was broken at ite dbase and the fire plug to the south of it 
was bent and pushed out of position. 

Plaintiff's evidenee diselesed that Bernard Beyr, about 
twenty two years old at the time of the sccidents, was riding with 
his brother Lawrence, plaintiff's intestate, eighteen yeare old, 
in a half ton pameled body Chevrolet delivery truck belonging te 
their fathers that Lazrenes wae driving the truck and Barnard was 
seated te hie righty that they had left their father's place of 
business several blocks cast of the occurrence te make a delivery 
of glass some distanee west of Prospect avenues that when the 
truck passed Charles atreet, going weet, it was going twenty five 
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miles an hour on the right side ef 9th etreet, near the center; 
that when the truek reached the alley between Charles street and 
Prospect avenue, it slowed down te a epeed of between twenty ive 
and twenty five miles an hour because of some heles or lease cen 
erete in the street} that it was impossible te sec meorth on 
Prospeet avenue until the truck resched a point opposite the house 
om the northesst corner}; thet when the truck reached a point even 
with the house on the northeast corner, or about 35 fect eant of 
the east curb ef Prespect avenue, Bernard Meyr aaw the Packard 
about 208 feet north of the north curb of 99th street, coming 
eouth on Prospect avenues; that at that time it was going thirty 
five er forty miles an hour and that it wes slowing dewns that 
when the Meyr truek renched the east sidewalk of Prospect avenue 
the Pockard was about opposite the “Slow Dangereuses Intersection* 
sign, 155 feet north of 99th street and still slewing down; that 
when oppesite thie sigm the Packard was going from thirty to thirty 
five miles an hourg that when the truck renched the eact curb of 
Prospect avenue, the Packard “hich Bad passed the sign suddenly 
increased ita «peed and traveled at a rete of ever forty miles an 
hour from the time it passed the sign until almest at the point of 
the eollision when it appeared te slew down « Littles that when 
the truck was shout 2 feet from the center of the intersection the 
deceased spoke to his brother, put his foet om the brake sn’ turned 
the ear im a southwesterly directiong that at the point of the 
impact the right frent wheel of the truck was just past the center 
line ef Prospect avenue and its left frent wheel wes just south of 
the cenm:er line of 69th etrect; thet when the truck was juotconuch 
in that position the Packard shet ahead, came right threugh and 
¢uught the right from, whee] ané fender ef the truck with the left 
side of the Packard at a poimt about opposite ita left decor and 
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spun the rear end of the truck around te the nerth and weet and 
the truck overturned om the seuth curb of 99th etrect facing 
@net, the front end being wbout 4 feet west of the west eurd 
Line of freepect avenuezg that the Packard contimed im o routty. 
westerly direction, striking the lamp post, and finally stepping 
when it struck the fire plug, whieh was 26 feet south of tne 
south curb of S9th atract. ; 

Armand Chiappard teatified in behalf of defendant that 
he Was about twenty one years o]¢ at the time of the secidents 
that he was a saleeman for defendant and was driving ite Packard 
automobile at the time of the collisiong that he wae driving 
south on Prospect avenue toward 99th etreet at = speed of twenty 
miles on hourg thet us he approsched the intersection he slowed 
¢own te seventeen or eighteen milen an hour; that «hen he reached 
@ point sbeut 59 feet north of the north curb ef 99th street he 
leokec to thr west and saw that nething was coming and thet he 
then looked te the east and sav « Light truck about 266 feet ta 
the east coming west; that ut that time he formed no opinion as 
to the epeed of the truck; that be proceeded te croas 99ih street 
and was slightly more than half way across when he heard the rear 
eof a moter to hia lefts that he looked around anc saw the truck 
about 15 feet avay coming toward him at a speed of forty five miles 
an hourg that he tried te epeed wp, but the truck Kit his car on 
the left side and tesved it up against the electrie licki post on 
the southwest corner and the fire hydrant south of it3 that the 
truck struck hia ear a Little behind the ceuter of the ruming 
board on the left sidey that after the collision the Snékard vent 
only <bout 4 or 5 feetg that at the time of the impact he was ériving 
about 3 fect from the weet curb of Prospect avenue and the impact 
@rove the ear against the weet curs where it stopped. 
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Henry M. Gooke testified in behalf of defendant that 
he wae on the enst side of Prospect avenue, south of 90th etreet, 
and that his attention was attracted by the neise of the motor 
of the Chevrolet truck going weet in 99th street, ani that at 
that time he eaw the Packard coming south on Preapect avenue at 
a speed of twenty five miles an hour; thet the truck was going 
between thirty five or forty miles an hour and that when he firet 
saw it it wae from 75 to 100 feet cast of the cast curb of Proapect 
avenues that he watehed beth tara oe they proceeded and that the 
Packard reached and entered the intersection first; that both 
cars contimued across the intersection and that whem the truck cot 
te about the center of Prospect avenue it turned a Little to the 
eeuth and went against the Poekard at about the center or toward 
the gear of ite left sides thet the two cars come together about 
 *38 or 15 feet from the southwest curb and that at the time of and 
just before the collision the Packard waa going twenty five miles 
an hour and the Chevrolet truck between thirty five and ferty 
miles an houre 

It is apparent that there was no possible basis on which 
the jury could reconcile the testimony of plaintiff's witnesses 
with that of defendant's witnesses, and it was the duty of the 
jury to determine which evidences wos mows worthy of belie? when 
considered in connection with the indisputable physical facts ond 
all the circumstances surrounding the occurrence. If there is 
evidence in the recverd which if undisputed would be sufficient to 
suetain the verdict, a court of review io not warranted in disturbimg 
it unless it can say from all the evidence that the verdict is con- 
trary to the probative feree of evidence. 

In passing on a somewhet similar situation in sues Ve 
Agmour, 257 Illes Appe 449, 452%, this court anid: 
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"The evidenee of the plaintiff amd the driver of 
éefendant's colliding truck ie in sharp conflict, making it 
the burden of the jury to find which evidenee wan most worthy 
of veliet, and te give credenee accordingly. If they bee 
lieved the evidence of plaintiff and his witnesses in pre« 
ference te that of defendant's witnesses, they had that right 
and their verdiet being the legical sequence of such cend ition 
of mind of the jurors should be sustained 1f it meets wikh 
our approval, which it does. 

"The evicenes of the truck driver of defendant may 
have impressed the jury as being somewhat unreliable and wneon~ 
vincing. the minds of reasonable men may have reached such o 
soncluaion.” 

-The questions involved here, Gue eare of plaintiff's 
intestate and the alleged megligence of defendant, were clearly 
questions of fact for the jury to pane upon, and » eareful 
analysis of «11 the evidence presented compels the conclusion 
that the verdict of the jury wae not manifestly against the 
weight ef the evidenee. 

it is urged by defendant that plaintiff's intestate 
‘was guilty of contributory negligence aa a matter of law in not 
affording defendant the right of way at the street intersection 
because he wne appreaching it from the right. It is oufficient 
answer to state that thin wes a question of fact for the jury 
under ail the facts and circumstances in evidence. The question 
of contributery negligence only becomes one of law where the evi- 
dence clearly establiches that the accident resulted from Ghe nage 
ligenee of plaintiff. if there is any differenee of opinion on 
the question so that reasonable minds may not arrive at the snme 
eonelusion, then it is a question of fact for the jurye Ghlenge & 
Ds Seeobuons 217 Tlie 4045 Patherson veo 

195 Idle Appe 527. 


That a person driving an autemobile toward a strest 
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intersection from the right has no abeclute right of way over 

one approaching from the left is the recognised law of this state 
For « mumbor of yeara the decisions of this court in construing 
the Motor Vehicle act have been uniform in holding that the right 
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of way at street intersections is governed by the facta and 
cireunetanees of ench case, and particularly the distances 
from the atreet intersection ef the respective vehicles ag 
they approach it and the rates of speed a4 which they are 
traveling. 

In discussing thie doctrine in Salmon ve “ligans 227 
Tile Appe 286, this court aald, pe 288: 

“vhile the statute gives the right of way to vehicles 
approaching along intersecting highways from the right over these 
appronehing from the left, it manifestiy does mot intend te cone 
fer that right regardless of the distanee the apprenching coxa 
may be from the point of intersection. It does not cont ate 
that the right may be invoked when the car from the right is eo 
far from the intersection at the time the ear from the left enters 
upon it, that, with both rumning within the recognized limits of 

@ the latter will reseh the lime of cressing before the former 
Feach the intersection. Under the state of facts im thia case 
Plaintiff might reasenably have presumed that defendant would net 
exeeed the speed Limits fixed by statute, and that he would be 
able te croas the intersection before defendant's ear reached it. 
Under the claim of right of «ay defendant certainly had no right 
-to keep up ® speed that wae prima facie a violation of the law 
and run down ome whe wes ebserving the law. The statute con- 
templates the assertion of such rights of woy where cars approach 
the intersection at shout the some time.” 

Plaintiff? insists thet there was evidenee before the jury 
sufficient to sustain a verdict on the fifth count of the declaration 
charging the driver of defendant's automobile with wilful and wanton 
conduct. According te plaintiff's theory the driver of the Packard 
ear, im the face of the warning sign “Slow #engerous Intersect ion,* 
Greve his automobile at a speed of forty miles an hour in an endeavor 
to cut off or get ahead of plaintiff's truck which he saw, and ick 
this constituted such a conscious incifference to consequences as 
to establish constructive or legel wilfulmess. ‘The jury could 
properly accept plaintiff's theory and could properly conclude ‘that 
Chiappari's conduct, in disregarding the warning sign and criving 
eerese the intersection at a high rate of speed, manifested a recke 
less disregard of the safety of others. But even if there was not 


sufficient evidence im the record to support the wilful count of 
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the d€¢@larations te failure of the trial court te withdraw seme 
from the consideration ef the jury», under similar circumstances, 
has been held not to constitute reversible errors in Cipperly 
Ms Cormack, 256 11+ Appe 693, the court gnid, pe 599% 

"I is weed by the defondant thet the cowrt erred in 
not withdrawing the wilful count of the declaration from the con- 
oideration of the jury as the cvicence was net sufficient to suse 
oe 9S pect Toe: eage aa id = The recoré showa that the 

structions given to the jury bearying upon the lew of the case 
all had to do with the question of the negligence of the defendant 
and duc Gare on the part of the plainsiff. The question with 
reference to the wilful and wanten conduct waa net submited te 
the jury by the instructiona. ‘The rule in that the trial court 
should not permit the pleadinga in civil action to be taken by 
the jury when it retires to consider of ite verdict and « reviewing 
court must aswume thet the cowrt did ite Guty in thig respect and 
Gig not allow the pleadings to be taken by the jury whon it was 
went out to consider of ite verdict. sere the ve ctrestor, Generals 

Sbes os 


S06 Ille 548-3553 ecrnher ve si) jaiinets. “sake ihe Os 
4640472. Simee the ques oA folved w Yeferenec to wilful 


Sib So was ta gesvees tact thy’. ost here’ ass paeadinar "tet 
ease, we think there was ne error committed in this renpect." 
The doctrine enunciated in thia cast io particulariy 

applicable te the instant ease imaomuch aa the record here shows 
that the instructions given to the jury, bearing upon ‘he law of 
the onae, ali had to de with the question of the negligenes of 
defendant ami due care on the part of plaintiff. The queation of 
the allegeé wilful and wanton conduct was not submitted te the jury 
by the instructions of the court. 3 

In this cause the trial judge did not refuse to withdraw 

the fifth or wilful count from the consideration ef the jury. 
Ne separate motion er instruction wes presentec directed to that 
count, either at the eles¢ of plaintiff's cave or at the close of 
all the evidenee, ane defendant is precluded from predcicnting error 
on the refusel er failure of she court to act in that regarc since 
nO motion wae mace or instruction requested by defendant except 

the general moti on and instruction covering 411 of the counts of 


the @elaration. 
Defendant asserts that a general verdict based on counts 
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of general er ordinary negligenee and = count of wilful and 
wamten conduct cannot stané when the eviceunee dees not smappert 
the wilfm aud wanten cowit, and citer in euppert ef ita cor- 
tention Grinestaf’! w+ 2. Ys Comte fe Fey 253 Ills Appe BSG, 
OlHeal) vs Aleire 261 tlle Appe 4703 Stoike vs Bonasern, 243 
Tils Apps 2313 and Sizecter v. Mumrichouses 261 Illes Apps S566 
Ryen were this the rule it would not be spplieable te this ease. 

However,» we gamot subseribe te the dectrine pronouneed 
in these cages and think the lew is eerreetly stated in the 
apecially ognourring opinion of Mr. Justice O'Connor in Prige ve 
Baileys 265 llle Apps 35%, 365, im which the firat division ef 
this court specifically disagreed with the conclusion on this 
rule of law reached by the court in those eases. After so esreful 
anplysia of many decisions of our Supreme and Appeliate court, 

_ the speeislly concurring opinion in the Price cases supra, core 
eluded as follows, on page 368: 

“In my opinion, the judgment rendered in » persensd 
lujury case, where there sre counts charging the defendant with 
what might be termed ordinary negligenec, and a count er counts 
charging the defendant with euch negligenee as the law would 
held to be equivalent to wilful and wanton conduct, a general 
verdies and jucgment on the verdivt in favor of plaintiff’, might 
be sustained although she evidence waco imeufficient to suatain 


the wanten chargee Gme geod count with supperting evidence is 
sufficient, Seott ve Parlin & Orendo ap 245 Ille 460." 


This pronouncement of the law was adhered to by the same division 


in the later ense of Hawkins ve MeClum, 266 Ill. Appe GUle (bat. 


opinion.) 
Se have earefully examined and considered inzirucsiens 


Nose Lp 2 and 13 given by the court at plaintiff's request, and 
upon which defendant has aswigned error, and while they might 
have been more aptly phrased, we are of the opinion that these 
instruetions considered with all of the other instructions given 
by the court, together ond as a whole, correctly states the Law 
ef the case, and that the jury was not misled by the instructions, 
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either as te the degree of care the defendant was bound toe 
exercise in operating ite car, under all of the circumstanges 
in evidences or as to plaintiff's burden of proving that hie 
intestate waa noi guilty of coniributery negligence. 

For the reasons given the judgment of the Cireuis 


eourt ie affirmed. 
AFFIRMS De 


Gridley and Seanlan, JJ«», concure 
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pabifotin fan toni ov te ame, 

By this appeal defendant seeks to reverse a judgment 
of the Superior court for $2000 remders€ against him on the 
verdict ef a jury for personal injuries alleged te have been 
sustained by plaintiff as a result ef « collision between an 
automobile driven by her and that of defendumt ériven by hime 

Plaintiff fileé a declaration consicting of three 
counts. The first count alleged cue eure on the part ef plaine- 
tiff and that her injury was caused by the segligent operstion 
ef defendant's autemobile.e The second count, which the jury 
Was instructed te disregard at the clowe of oll the evidence, 
alleged wilful and wanton comduet im the operation of defenconi's 
automobile. The third count averred that the highways Oak Park 
ayenue and LéeMoyne svenue, shere they intersect at the point 
involved im this occurrence, pase through a residential portion 
of Gak Fark, an incorporated village, and that defendant negli- 
gently drove hig ear at = rate of speed in exoean of Tiftecn 
miles on hour, and ot « rete of speed that wag not resconable and 
proper, having regard to the traffic amd use of the Kighway, 26 
ss to endanger the life and limb of plaintiff. Ho issue is raised 


on the plondingse 
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The collision oecurred March 1, 1951, about 6:25 peme, 
at the intersection of Onk Park om LeVoyne avenues, Oak Parke 
Onk Park xvermwe ie « well peved through street, running north and 
south, and LeMoyne wvenue is a well paved etreet intersecting 
Oak Park avenue, one block south of Vorth avenue. Plaintift's 
automobile approached the intersection from the enact on Letoyne 
avenue ané deferdent ena driving south om Oak Park avenue. Both 
ears were carrying lights; there were ectreet Lights at the inter~ 
section and « atop sign on the north side ef LeMoyne -vemue cant 
of Gak Park avenues 

Kefendant comtemds thet no negligenee was shown on his 
parts that he was appreaching the intersection om « through street 
to plaintiff's right and hed the right of wayy that plaintiff was 
gulity ef seontrivutery asgligence in driving into the intersection, 
‘and thet the court erred in giving instruction No» 4 requested by 
plaintiff. 

Plaintiif's theory ic that although she wae approaching 
Gak Park avemues, & through street, from the east, anc cefendcomi waa 
approaching the intersection from the north and to her right, yet 
she had the right of way ond was mot guilty of contributory 
negligence; that defendamt was ¢riving his car ot an umlaviul and 
unrenvonable rate of epeed, and that the jury was justified in 
finding from the evidemee and physical facts and circumstances 
that defendant's negligenee alone wae responsible gor her injuries. 

There de a sharp conflict between the teztimeny ef she 
witnesses for plaintiff and defendant as to the manner in which 
the eollision occurred. 

Plaintiff's evidence disclesed that she wac alone and 
ériving her own cer; that she brought her ear te a step at the step 
eign about twelve feet exet of Onk Park evenuc before she started 
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to cross tht street; that she leook«d beth te the north and south 
and sow no autonobilesg that she started her car from « standetill, 
and as it @rogned Oak Park avenue it attained o «peed of approxte 
mately twenty miles an hours that when the frent end eof her car 
hed peesed the center of Onk Fark averme she saw pleintiff': ear 
about 90 or 100 feet north of her coming «t s high rate of specas 
that when she sow his car approaching at a terrific rate of apeed 
whe put hor foot om the secelerator and tried te get across Oak 
Park avenue before hie eor renched herg thot che wae driving her 
ear close te the north curb of LeMoyne avenue to avoid glove that 
wae in the highway and defendant was ¢riving well te the weet side 
ef Gak Park avec ani continued in a straight line couthy thet 
éefendent's ear ciruck the right rear wheel omd fender of her eng 
when she Was ai some points weet of the center line of Oak Park 
pvenues that the rear end ef her ear was shoved te the south and 
skidded to the west, finally turning over on ite left side focing 
@ast near the south curb of Lelioyne avenue juct west of Onk Pork 
avenues thet after the accident defendant's oar steed im the intere 
section facing southwest shout ten feet from defemdant’s eary that 
the omly demage to defendant's sujamebile was to ite front ends 
and that Jerth svemue was sbout 506 feet north of LeMoyne avenue, 
Defendant's evidenee was to the effect that he was 

éviving south on Onk Perk avenue, heving turned into that street 
fxvem Yorth avenueyg thet Oak Park avenue is shout 35 or 35 feet 
wide and LeMoyne avenue about 30 feet widey thet he wie driving 

at a speed of twenty to twenty five miles om heur and «hon he 
reached a point cheut 20 er 30 feet merth of the north curb line 
ef Lelloyme avesue plaintiff's oar was about 20 ex 30 feet east 

of the step light om Leloyne avenue, which stop light was 12 feet 
eaet of the coct curd of Sak Park svermues thot plaimtif’ dic not 
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stop at the stop eign but continued driving west inte and across 
Oak Park avenue at a speed from thirty to forty miles an hours 
that the right side of his ear was about 12 feet east of the weet 
eurd of Onk Fark avenueg that when he sow that pleintiff did not 
stop or cheek her speed, he applied his brakes and his car was 
practically at a standetill, and mot more than one or two feet into 
LeMeyne avenue when the right rear ond of pleintiff's ear wtruck 
the left frent end of his cary thot inmedftately prier to the inpact 
plaintiff hed turned the front of her car toward the southwests and 
that his ear stepped at the point of collision, not moving any 
perceptible distance either from ite own momentwa or from the force 
of the impact ef plaintiff*s ears 

it is readily apparent that there wae no possible basis 
on which the jury could reconcile the tectimony of plaintiff's 
witnesses with that of defendant's witnesses. Plaintiff's theory 
that she wie well beyond the conter of Onk Park avenue when 
defendant's ear coming from the north at » high rate of speed 
struck the right rear fender and wheel of her car, which wae 
running «it a apeed ef not to exeeed twenty miles an hour, checked 
the westward course of her automedile, and shoved ite rear end te 
the south with euffiecient force to cause it to continue te skid on 
ite rear wheels to the weet until 1% fimeliy turned over on ite 
aides is smply supported by the indisputable physical facts of 
the gases The position of the skid marks on the pavement, the 
fact that only the right rear fender and wheel and right rucning 
board of plaintiff's car were damaged os a result of the collision, 
and the fact thet im addition te the dommage to the left front bumper 
and fender of defendant's car, its radiator, mui pan, radiater 
shell, front axle, fly wheel housing and left front frame were 
domaged, bent or brokem, and the left front headlight was eunshed 
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up against the radiator, clearly support plaintiff's theery 
that defendant's eur etruck the right rear end of her car when 
she wae almost clear of the interecction, with sufficient force 
te shove its rear end around and cause it to akid as heretofore 
indicated, and refute defendant's theory that while his ear was 
either standing ctill, or approximately standing «till with ite 
front end mot more than a foot or twe inte Lelioyne avenue, the 
Yight rear fender of defendant's ear which wae running at forty 
miles an hour struck his left front oweper, fender snd headlight, 
and thet hie automobile did not move perceptibly oe a reeult of 
being struck by a ear going forty miles an hour. 

In any event the questions invelved here, due care of 
Plaintiff and the alleged negligence of defendant, were clearly 
quewtions of fect for the jury te pase upen end a gareful anolysis 
ef all the evidence presented campele the conclusion that the ver- 
diet of the jury wae not manifestly against the weight of the 
evidence. 

Defendant insiets that plaintiff was guilty of comirioutery 
negligence in not affording defendant the right of way ai the street 
intersection because he was approaching seme from the right. I+ ins 
® sufficient anawer to state that this was a question of fact for 
the jury under all the facts and circumstances in evidence. The 
questicn of comtributery negligence only becomes one of law where 
the evidenee clearly establishes that the accident resulted from 
the negligence of plaintiff. If there ia any difference of opinion 
on the question so that ressonable minds may not arrive at the 
game conclusion, then it is « question of fact for the jury. 

MOM, 2L7 Tlle 404% 


Patterson ve Chicago City Bye Coss 195 Tlie Appe S27. 
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Geunsel for defendant tneiate that the testimony of 
plaintiff ae to the respective rates of speed and distances from 
the intersection of the tve cara is eo inconsistent with the 


Physical facts and the commonly known laws of physies, mechanics 
ané mathematieos as te render it of no probative value. This 
court in discussing thie eubject in Schyorts ve Lindquist, 252 
Tlle Appe 3209 323, wnids 


"It ie emid that the figures given by them would place 

the defendant's car acrose and beyond the intersection before the 

tiff's car reached the point where the accident occurred, 

the care did collide and any estimates of rates of apeed or 
éivtances ealevlated to produce a result to the centrery must 
yield to this ealient fact. ‘“hether the witnesses were testifying 
foleely or were werely mistaken in their estimates | or opinions 
presented a question to be considered by the jury.” 


Defendant next contends that the court erred in giving 
to the jury plaintiff's instruction Hose 4, wnich is as follows: 


"fhe court inctrusts the jury that ali vehicles traveling 

‘upon public highways «hall cive the right of way to other vehicles 

approseching along intersecting hichesys from the right and eheil 
oor the right ef way over these approoching from the left, but 
vehicles approaching such intersections from the right shail not 
heave the right of way ever these appronching from the left regard- 
less of the dictance the appronching vehicles may be from the point 
ef interseetion, and if a vehicle appresehing such intersection 
shall have rescheé and entered euch intersection st « time 
when another yehiole is approaching esid intersection from the 
right and euch vehicle ao approaching anid intersection from the 
right ia ee fer from said or pr gr thet, 4f driven at a ilewful 
and rensenable rate of — under the circumetanecens, it will not 
reach the said intersect until the vehicle approsching from the 
left, if driven with due caré, shall have esfely croased _ 
intersection, then such vehicle aching from the right #hall 
not have the right of vay over vehicle approaching safé inter- 
seetion from the left." 


The court, at defendant's requeat, gave the jury the 


foliewing instructions: 


Nee le “The Court instructs the jury that at the time 
of the happening of the sccident im question, there was in full 
force and effect in this State, section 33 of the Meter Vehicle 
lawa, which provides thet any vehicle traveling upon the public 
ehall give the right of te other vehicles approaching 
along Leoouation highways from the right and shall have the right 
of way over those appron from the left. And, are further 
instructed in thie connection that when a moter ele is approach- 
ing an intersecting highway from the right under this provision 
ef the Statute, it has the right of way and it then becomes and 
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ie the duty of the driver of ony other motor vehicle approaching 
the seme intersection from the left, to then stop hie ear or 
sufficiently check its speed se az to allow the car appre ching 
from the right te pass in front of it. 
“snd, the Court further instructs you that while this 

does not @xeuse or relieve the driver ef a moter vehicle appreach- 

this intersection from the right, of the duty to exereise due 
@are, still auch a dwiver hae the right to asewme that the driver 
of an sutemobile approaching the interseetion om his left will 
Observe the law and yield the right of way to queh driver approach- 
ing from the right. 


Boe 2e “The Court instructs the Jury thet under the 
provisions of Section 35 of the Moter Vehicle Loews of ILlinoia, 
@ vehicle is appronching on intersection from the right, and is 
within the meaning of the statutes, entitled te the right of way 
when, on ite left on an intersecting cireet, another vehicle te 
ippreaching, shese driver in the exerelee of duc gare would or 
choule gee that unless he yiolded the right of way the vehicles 
might or vould coliice.* 


Tnetruction Hoe 4, requested by plaintiff and given by 
the court, clearly reflects the construction placed upen our 


hight ef Way statute by this court im Galmon ve Vilson, 227 iil. 
Appe 8663 Heidler Hardwood Ibre Cos ve Yilvon & Bennett Mrg- Coes 


“G45 Tlle Apps 893 Schwarts ve Lindguist, suprey and many other 
éeocisions. 
A® defendant's instanee the court gave his in«tructions 


Noes 1 and &, which stated the provisions of the Right ef Way 
statute and ite application as contended for by him. ‘The civing 
eof an instruction simply quoting the provicions of this statute 
without an explanetion of the circumstances under which it is 
applicable has been held to be impropers Im the Heidler cae, 
Supres thie court in construing this statute held om ppe 94 ond 


"It would seem to be clear that the statute goos not 
meam that the criver of « vehicle appresching an intereection 
must yield the right of way to one approaching the same inter- 
seevion on his cight, «ithoul regard to the distance that vehicle 
may be from the intersection when he renchee it or te the rates 
ef speed «t whieh the to vehicles are treveling. ‘hen the driver 
ef a vehicle approaches an intersection and he sees another vehicle 
approaching fram the right, at a greater distance from the inter- 
eeetion and at a specd such that, im the exercise of due care, he 
believes he will te across the interscetion before the vehicle 
approaching from the right reaches it, then, in our opinion, the 
latter ear ic not one ‘approaching from the right’ within the 
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mening of é and sf ae to reouire such driver te step 
er yiele the rigki way. “hethexs im exercising Bia jucgoens 
an¢é ¢o ahemi, the dyiver cacrolsed Cue curt, in, we repent, 
ercinerily «a question for the fury te decide. Guek would be the 
situation, in owr opinion, wheres av in the ence at bar, the evte 
genoe showed that the colliniom @eourred uhon tne was appr oacling 
from the efi Wad reached She aren beyond the midfle of the intere 
section ami the ome eppreachimge from the right bac wet shou renehed 
the middle of tue intersection anié whers the oor camming iu from the 
left was wiruck tm the rear by the fromut part of ibe cox comiue tt 
from the right. in that witdetion, we delieve it may mot be anid, 
fc ® wetter of law, that the driver ef the vehivdw appresching from 
the left failes t¢ axorcice duo care im believing that the eax 
eoming im from the right, mot having reached the iitargeet tion 

when he @ids wae gufficiontly far away, thet, considering the rates 
ef speed of the tve core, he bad time to eseasg the intersection 
before the etexy coax resihed hiv Line of travel. In other words, 
in much a efituation, we beliewe that 40 way mei bo anid, ae 
matter of Law, cual the giaiute applied, and that the driver coming 
to tha interseuvtilon from the left proeeeded across «ut hie peril. 

It was a quesiiun for ihe fury te deeice on all the evidence.® 


im linc with tiie @eeieton aad many others of similar 
impext, we feel that the court wee werreamted in giving ct plain- 
taff's reyucat luctruction Yo. 4, eupplementing the Might of cay 
wtatute and explaining to the fury water what cirewustaness the 
statute is applicable. in our opinion 1t correctly states the 
lew pertinen) so ‘he facta of thie counes 

vox the reasesa indicnted the Judgment ef ithe Superior 


eourt dn aff ismode 
ADE LMS ve 


Gridley and Sennlan, 37+, concurs 
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O J. SA.LHGER, 
Plaintiff in Error, 
BARGR TO CLRGL 





va, 


GREENTBAUE SONG INVESTRWNT ComPARY, 
Defendant in Srror, 


OF Cook cousTyY. 


972 1.4.619" 


GR, PRESIGING JUSTICE WLLIVAR 
DELIVERED YHR GPINIOR OF YAR GOUAT, 


G, J, Salinger, plaintiff, brought en sotion ef aagumpait 


ee ae ae ag eer eae ee 


im the Circuit court of Cook ceunty ageinst Greenebuum tona in- 
vestwent Company, defendant, te reeover the vaiue of certain 
bonde. the trial resulted in a verdict for defendant and judguert 
Was entered taer@on Beeamber Li, 1952, Fieintiry seewe by thie 
writ ef error to reverse the judgient and te save the cause re- 
manded for a new trial. 
. the deelaration alleged that on June 29, 1925, defendant 
Wse eHgsged in selling securities known as reai estate gold benda, 
ond in consideration of the purchase of bonds by the plaintirr 
defendant agreed that it would take back the bonds at any time 
prier to maturity at 1% lees than par, plus accrued interest, te 
be applied in payment of any other bonds or mortgages plaintirr 
might s¢leet; iat under this agreement he purdiaged $4,000 worth 
of bends ef the Jeffery-7ird Pieck and $5,900 worth of bonds on 
the Davie Hetel; that om april 1, 1630, defendant hed in ite 
possession a $7,000 mortgage which plaintiff desired to take in 
iiew of hia bende; that he tendered his $6,000 in bomde and 1,000 
in ensh and offered to adjust the interest and charzes in accordance 
with the contract taeretofere entered inte between glaintiff and de. 
fendant; and that defendant refused to make the exchange. 

Defendant pieaded the general issue and filed a special plea 
based on the Statute of Praude and asserted that there was no written 


note or memorandum signed by it or its agent evidencing the alleged 
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contract. 

Plaintiff contends that the parties scntered inte en oral 
agreement whereby, in ak event he purahased the Jeftery~Tira 
Mleck ond Davie Rove) Peende, Aefemidant promised to accept then 

for & mortgage at any time befere maturity at 1° leas then par, 
 -phue interest; that upon bis insistence defendmt entered upon the 
billie of sale of the reapentive bonds the following memorandua: 
"These bonde are exchangeable for a mortgage at any time;* that 
inasmuch ae thie menerandum 444 not evidence ali ef the teraa of 
the agreesmt, the court erred in denying plaintiff the right te 
shew by parel evidence the connlete contract between the parties; 
that the court erred in refusing to sdwit eral testineny to preve 
the contente of the bili of sale of the Davie Ketel bonda, ine 
eluding the exchange xenorandum thereon, after the lose ef the 
bill of ssle had been properly eetablished; that the inetructione 
given te the fury at defendant's request, ss to the meaeure of 
damages, Were erroneous and ocnfureing; and that aot « scintilla 
of evidence was presented om the trial om the question ef dazmages 
to guppert the theory ef any instruction ou dmeages given by the 


court. 
Defendant'a theory is that, conceding « binding contract 


was mode permitting the exchange of the Jeffery-75rd Block bends 
for a mortgage, the demend made by pisintiff for the delivery ef 
the $7,000 mortgage ané the accompanying tender of $5,000 Jefferye 
73rd Bleck bonds, $5,000 of Davis Hotel tonds and $1,000 cash, 
including, a8 it did, the Savis fietel vends conzerming which de- 
fendant insists se exchange agreement Aad been made between the 
parties, vitiated the tender; that whetaer or not ai sacgharge 
agreement Was made on the sale cf the Pavie “etel bends similar te 
the exchange agreement on the Jeffery-T3rd Blecs bends, was purely 
& question ef fset for the jury; itiat the verdict of the jury was 
eomelusive on that question and was net agains: the manifest 


weight of the evidence, 
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This fudgrent must neeceserily be reveraed and the sause 
remanded for a new trial becakeg of the errenecus eaelicion of 
competent evidenes ant beeaure the trial court erred in giving 
iuepropexr inatructions te the jury. 

Plaintiff's evidence ar to en ofal agreseent made with 
@efesdoant an to the exchenge of hie bonds for a mortgage was 
@learly competent and admiasible; toils, notwithetanding the 
written meworandue evidencing the agreement, It is readily ap- 
parent that the written menorwidum, "These bonds exchangeable ror 
& Mortgage aS any time,* 244 ast pursert te contain 211 the terme 
af the contract. The price at whien the bends ware to be aecepted 
for the mortgage, the kind of m wertgage te tbe exchanged, whether 
firwt or seeond, and the griee ef such sertgage, were ali gabjeet 
to warel procf, not for the purpose of varying the ternia of the 
written meseorandum of agreenent but Tor the purposay of elarifying 
and @xplaizing it. 

The ebiection to plalutirf's offer tu prowe by sarol evi- 
@ence the contents of the bill of suke of the Davie ote] bonde, 
ingluding the sleimed semoruidum for the exchange of such bende 
for a mortgage, after the loes of the biLi of eale had been properly 
eeteblished, was untimely and the ruling ef the court exeluding 
that evidenee wae clearly orroneous, Tant evidence wae net only 
a@siseible but 1% was manifestly material te one ¢f the aain ise 
sues of fact to be deeided by the Jury. The error ean not and 
eould net be cured by reaeon of the fact thet evidence bearing on 
the subject indirectly ease to the attention ef the jury. 

At defendant's request the ecurt gave te the Jury four 
ingtrustions en the eabject of the meneure of damage in the 
event the jury faund plaintify was entitied te resever, These 
instruetions were subsctentially to the sane effect and the follew- 
ing is typieal of 432. four: 
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“She jury are inotrueted tuat If you find that the def and- 
ant hae Broken ite agreement to accept Beta the Jeffery m4 the 
Davis bonds for a mortgage, then you suet assees plaintiffs s 
damages in money, end in determining the ammuant of damages yeu 
will consider the monetary lows suffered by the plaintiir, bee 
esuse the defendant refused to transter te him o mortgage for 
the bende. Such monetary loss you eheuld measure by Sindlag 
the differenes beteeen the valua of the bende at the time end 
plaee when the offer te exchange wae wade and the vaiue ef the 
mertgege whieh the plsintlff desanded,* 

om tii mcther thesry the court gave te the jury, alee 
at defendant's request, the folicwing Instruction az te the 
meeeured of Samages; 

“She jury are imetrueted that if you find fren the pree 
penderanoe or greater weight of the avidenee that the plaintirs 
@id obtaissi a written agrevuent in beta the ease of the purchase 
of the Jeffery bonis in 1925 and sieo in the case of the pure 
ehaee ef the Cnwis bomds in 1926, thes you will be ealied unen 
to aeeens the plaintiff's damages. Suen damages to the plaine 
tivy in this wase are te b¢ acacured by the benefit or wrefit 
the plaintiff would have derived if the exehange of bonds for « 
wOriguge had been aade, ® 

&@ eareful @xanination of the raserd disdliesese as evidences 
ef which any ef tae five inetructions on the seawsure of damages 
given by the court at defendant's request could puasiviy be 
predicated, There was net « word of evidenes sdaitted en the 
trial om the question ef damages. These inetructions alse pre- 
sented to the fury two different theories ae te the measure of 
damages applicable to the iseueg, atid could have hed me other af- 
Feet than to mialesd and bewilder the jury; the giving of them 
Was revereible error, 

Sefendant in effeet coneedes the error of these instrue- 
tiens but insists that, insseuci as the jury found tha iesues fer 
defendant, the errer was at sort harwlese. This contention is 
without merit. if the jury wee inclined te Sind the teaues for 
plaintiff, the jurore would have been eoupelied te disrecard the 
gonfiicting ond confusing instructions on demagee ond resort te 
eonjeetare in fixing slaintiff's damages, 


Other cententions have been urged, but in the view we 
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take of the ¢ase we deem it unnesesaary te diecuss then. 
For the reasons indivated the judgeuni of the Ciroult 
sourt ia reversed and the causes ronuided, 
REVERSED ARD AUMANDEN, 


Gridiey and SGatid ati, dees Ceucur, 
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MORRIS LEVY, RAPHALL LEVY, } 





BARNARD MAMAGER and BENIAMIB | 
Be BA SHG» copartaeres do | : 
Le & Le ve *e APPEAL WOM MUNI CL PaL 
& tHe 


COUT GF CHIGAGG, 
Vs 


Pe” ates, ) a7) 1.A. 620 


DELIVAnkD THM OPUNION OF THE COURT. 

Hovember 25, 1932, plaintiffs Borria Levy, iaphael Levy, 
Bernard Menashe and Benjomin Wensahe, doing businecs ue the Le & 
le Mfge Soe, upon the trial of thin cause before the court without 
 @ Jury, secured a judguent for $1500 against Goldblatt Brews, Ines, 
in the Municipal court. This appeal followed. 

Plaintiffs alleged in their statement of claim that at 
various times in the months of September and Goteber, 1929, at 
defengant's instance and requeat, they gold and delivered to it 
merchandise of the value of $3279; thot November %9, 1929, they 
reecived and accwpted = check fer G1779 as payment on 2ocount, 
and that defendant io indebted to them for the balance ef (1500 
due on fuer chand’ nes 

Defendent in ite affidevit of merits admite the purchane 
ami delivery of the merchandise but asverts that the came wae fully 
paid for by its cheek of November 20, 102%, for S1779, and by ite 
payment of $1500 to Frazier Jelke & Company, at the instanee and 
request of plaintiffs on or about Novesiber 1d, 1929. 

Defendant contends that Morris Levy and Raphael Levy 
were the oxtensible partners im the firm of le & Le Hige Coes 
thet Bernard Henaghe and Benjamin Menashe were dormant or secret 





* 




















"eat Raat coe cts Chala, ANE «Ak ene 
8 oS edd cx ovontond girded yadversit abmageet bua edanaott & 
tweksie tener oii oreied oaums wilt to hated odd meq aeO? of 
es0RE seenk F4af09609 dactie OO8Eb vo suelo Sommee | 
showollet Leeges akelt 

ta Gadd mints Ye uantnte whois wh heyetiie wYRRImbaLe . 
| $a get execosue ct sodaveo® No toner at ak wake 
te th of horevifel one dfn yout? .Jagupon ‘ne vousdam? «*émaken 
ted? 4OS2E ,28 cocmowel duty {ORSE to owhev odd Yo wal 
aiteves ao émauyag as PTNES 10% avdo © dedquvoe bmw bee 
a ee eee ee ee 






ei ed sport Ne 
ae ahs x Sener ear HS Woe 
Wes eee 


SS te ARS 


ie 


a 


cnndewg od ebbass obdrem to titorttte oft nt denkavted 
eifud naw ome odd dnd adxeone suf oatbmostorsi end Yo YEW 
adh tadbaatastbeuentn? oP recpatetenstent: 
hae sonatant od? tm gyenqued & eilet vodaeet os 66dib 4 
ERE 9 KE ARES CONES wh op SEREEORE Ye 

Wat Leatyal tan Wes abemall tall shanteny teshinet 
fred sti od & od Ro arab ase mb eremizag of 1 
Somes 0 ate mr mec wheel east beam tt 


: 7 





“20 


partuere; that the dormant or secret partnera, as such, are 
eatepped from denying the suthority ef the Levyw, the setive 
partners, or either of them, to enter into the steck transaction 
im question ani te pay fer the stock with funds due the copart~ 
nerehips that even if the Menashes were active partners the 
Plaintiff copartnership could not maintain ite action at law 
against defendent because the Levyw settled the copartnerehip 
Claim againet defendant by authorizing and dirceting 11 to apply 
money due the copartnership on the purchase price of the capital 
stock of Goldblatt Breas, Ince 

Plaintiffs’ theery io that neither the Levyn ner either 
ef them ever authorized the purchase of the Goldblatt sieck fer 
themeclves as individuele or for the copartnerahip, and that 
neither of them outhorized defundant to pay for the steck and 
allow iteelf a eredit agatnet the partnership accounts that the 
purchase ef stock in Goldblatt Broa. was net within the scepe of 
Plaintiffs partvership businecang that such purchase and payment 
therefor, with money owing to the copartnership, by any of the 
partners, would mot be binding upon the copartnerahip without 
the consent, acquiescenee or ratification of sll the partnerag 
and that even though one or beth of the Levys suthoriszed the 
purchese of the Geldblatt stock, or the payment of same out of 
money owing to the copaxtnership, such action by them or either 
of them would not be binding upen the cepartnership beeause the 
other copartners, Bernard Mennghe and Benjamin Menashe, did mot 
consent te er ratify either the purchase of or payment for the 
atocks 

The burden vas clearly upon d4fendmi to establish 


ite affirmative defence of payments 
Defendant's witness “einstein testified that in the 
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transaction of defendant's business with the Le & le Mige Coo, 
ever « period of ten years, he donkt only with Morris ond Raphae) 
Levy, and that in more then fifty visite te the office and factory 
of plaintiffie in Wew York eity he hed meither esen ner heard of 
the Menaches nor been advised they were copartmeray that while 

in the office of the Le & le Mige Coe in September, 1920, Morris 
and Raphael Levy requested him to purchase on the open market in 
Chi¢sage 160 shares of defendant's capital eteck, which was then 
listed om the Chiesge Stock Exchanges, for the le & Le Mige Coes 
and to wake such purchase in the name of Morris Levyy that he ade 
vised them that chen he returned to Chicago he would instruct a 
broker to purchase the ateck in the open market in the name of 
Morris Levy for the Le & le Mfge Sooy but that 1t would be necenoary 
for defendant to guarantee the payment of the stock, in vhich 
‘aunagennt the Levys sequiesoedg th«t when he returned te Uhlesge 
he purchased on the ¢pen market in September, 1920, through 
Yeauier Jelke & Company, stockbrokers, 100 shares of the capital 
eteck of defendant in the name of Morriw Levy for the ie & Le Mfg. 
See at about $30 - share, the payment for same being guaranteed by 
Morris Goldblatt, president ef defendant, that when he woe again 
in the place of business of plaintiff in November, 1929, Saphacd 
Levy teld him that Peacier Jelke & Company head billed the lL. & ls» 
fige Cos fox the purchase price of the steok, and when he anked 
Raphael Levy for the money to pay for the stock ll he said was 
that Morris Levy was out of the city) that he then advised Raphael 
Levy that when he returned to Shie-ge he would have to protect 
Borris Goldblatt, who guaranteed the stock account, by paying the 
brokers $1500 on the stock and choxging it agaimet the amount that 
defendant owed plaintiffs for the merchandise delivereé im September 
and Octebex, 1929; thet Baphsel Levy mace me answer te this state-~ 
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ment of the witness; that November 15,4 1929, he precured « check 
from defendant paysble to himeelf, forwarded it to the brokera on 
account of the stock purchare ani defendant iStituelt/a Gueadt of 
$2500 ou itu indebtedness te plaintiffs for merchandise Vent 
November 26, 1920, defemdant mailed ite cheek for $1680.63, which 
represented $1779, less 3% each diccowumts, to the be & Le Mfge Coe, 
accompanied by a statenent ef the acecumt and what purperte te 
be a remittanesr voucher, the atetement conteining the werde "Leen 
ek. efvanced $1,500" and the remitianee voucher the words “less 
aé@vange £1,500%" that the cheek om ita face bore the legend "In 
full as shown on remittance statement” and on ite reverse side 
"The sum ef thio cheek is nevepted as evideneed by payee’s endor- 
sement in full settlement, return if mot correety" and that this 
eheek wos inmiorsed by the Le & Le Mitfge Goes deposited in ite hank 
and paid in dwe courace 

Wathen Goldblatt, seeretary of defendant, testifying 
in ite Bekelf, stated thet he had never seen nor heard of the 
Menashes end did not know they were copariners in plaintiffs 
business} that Raphael Levy admitted to him in the presenee of 
Morris Levy a short time before the trial, that the Levys, in 
behalf of the cepartmership, had sutherized the purchase eof the 
eteck from the brokers and had autheriszed defendant te pay 91500 
om account of same amd tuke oredit fer the payment on its indebt- 
etnees te plaintiffs. 

Morris levy teetified in behalf of plaintiffs that 
neither he ner Raphael Levy in hie presence sutheriaed the pure 
chase of stock either for themeslves as individwals or for the 
copertnership, although “einstein nad urged amé entreated them 
repeatedly to buy Geldblat: stewky that they informed him that 
even though it was goed stock they could not ofvord te pureliase 
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any of it either for themselves or the copartnerahipy and that 
between November 20, 1029, and April 12_ 195%, plaintiff. fer~- 
warded to defendant mine letters and three telegrams (the 
originale or eopics of which were admitted im evidence) either 
demanding payment ef the $1500 balance due them on the account 
or protesting against defendant's condwet in allewing ituelf 

& eredit of $1506 om its necount with plaintiffsg and that upen 
its reeeipt of defendant's cheek November 26, 1929, for 71690-6353, 
At addressed and mailed to it the following letter: 


"“Novumbor 29, 1929 
oa. - tga Depte Store, 
BAGO» » 
Gentlemen: 

We are in receipt of your check, in the sum of $1690.63 
tendered on account for invoices of jeptienber and October, for which 
kindly accept our thanks am’ utmost appreciation. 

We Bote, however, thet you have deducted from same the 
eum of $1590200 and labelled same, ‘lese ehevk advanced." In 
leoking over our records we fail to find amy item of $1500 revetved 
- from you in cosh. 

Kindly advise us the dute of this cheek and we would alse 
suggest that you motity your bank to atop payment ef somes 

S@ have, in the meantime accepted your cheek on account 
and would appreciate your prompt response regarding the above, and 
the reeeipt of your additional chroke 

Thanking vite Se retain 


‘ours 
lhe & Le MEge Coo" 
Levy aleo testified that among the latters mailed to 


defendeamt waa the followings 


"“Decanber 4d, 1929 
Goldblatt Browe Depts tere, 
Chiesge, Tliinegise 
Gentlemen: 


ittention Mr. Morris Goldblatt. 


Ve are teday in reeeipt of oa lctter from Frasier, Jelke 
& Coo advising ua that you sent them a cheek for $2600.00 in payment 
of an secount of ahnrea held in the name of Morris Levy. 

thie then, apparently, explains to ue the item ef $1500.00 
which you deducted from our account when remit ing cheek for three 
invoices ef merchandise. In your remittance statement, however, you 
mexely recorded the fact thet check fer $1500.00 had been afvanced 
te we and ag we had ne record of receiving some we wrete to you to 
that effect. 

V@ were mot aware of the fact thet our Nr» Levy had 
requested you to advance payment against shares held by aim per- 
somally. After getting in comamicetion with nim we found thet he 
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@id not suthorisxe you to de so and we really are ot a lese te 
understand why you should ablempt te deduct this amount from our 
inveices wit eonaulting us of your intentione. The firm of 
the Le & le Kfge Coo are comprised of ecvaral sembors and they 
have nothing te de with the shares sent to Mre Morria Lowy per- 
eonally mor ore they interested in that we of it. 

We would, therefore, request that you send un hy 
heck fer $1500.00 te balance your accowit by reture mail, and 
if there are any matterg you wish to eetile that you take seme 


up personally with Mrs Jevy. 
Awaiting your’ kind and prompt recpomse in the form of 


a remittance, we remain 
Yours very truly, 
Le & le Bifge Cas*® 


Ne particular errers on the part of the trial court are 
complained of or pointed out by ¢efondant. No propositions of 
either lee or fact were wubmitted to the trial judge fer his 
rulings 

It must be them that defendant mechs to be weiernteod as 
eontending tm thie appeal that the court below mianpprehended the 
law ae applicable to the facts ae they appeared im evidence. There 
ie mothing im the record to disclose the theery upon whieh the find« 
ing of the court wae fenched. 14 may well be that the finding 
was predicated upon the failure of defendant te aseume ite buréen 
of proving shat the Levys, or cither of them, ever authorised the 
purchese of the stock either individwolly or fer the copa rinerahip, 
am act clearly outside of the scope of the partnership buciners, oF 
that they autherinzed ox directed defendamt to pay for the stock 
out of money due the copurtuership or te allew dteelf a ¢redit 
againet the firm account for (1500 paid by 1¢ fer the steeks 

it is o@mitted that the merchandise in question was 
soled amd delivered to defendant, but there ic a aharp conflies 
in the evicenee concermimge the ctock transaction upon which the 
éefemee is baeed. It is the established law of thia state that 
& court of review will sot éiaturb the finding of the triel court 
om the focte where the testimony of the prevaliling sice, when 
eomsidered by itself, ic clearly sufficient to sustain the jucgnent 
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of the court. ‘The trial court by ite finding resolved a11 questions 
of fact in favor of plaintiffs and we are unable to say the finding 
of the court is contrary to the probative feree of the evidence. km 
pesesing upon this question in Pox ty 25 thle Appe BU, 


this court said, p. 3028 


"The most, however, that can be sald on that question is 
that the evidence is conflicting, and the court having found the 
iswues fox the plaintiff, will be deemed to have resolved the cone 
flict thus raised in the plaintiff's fever, and we are umeble to 
gay thet ouch finding i¢ net fatriy warranted by the evidence. The 
eourt below, sitting as a jury. waa the proper tribunal te decide 
contested queetions: of fact, amd it is not for us te disturb his 
finding, unleas it appears to be vleorly and manifestly against 
the prependeramee of She evidences, and ve are unable te say that 
auch is the ence heres " 


In comeidering the same propecition in Barnett ve Caldwell 
Purmiture Cos, 199 Dll» Appe 510, the following langusge was used by 


the courta 


"The testimony ie in sharp comflicte The eoredibility of 
the witnesses and the weight to be aecorded to the teutimony of ench 
of them wae 4 matter peculiariy within the prevince of the trial 
jucgee We saw the witnesses amd observed their mexner upem the 
witness stand - privileges not available to us <- and wae therefere 
better able than we are to judge of the weight to be B ep my theig 
teatimony and to whom to give eredences * * * Ag sald in & C7 

| Ei L91 Tlie Appe 4%, ‘where the tr e@ur t 

a tr withowt a hes bac an epportunity ef aecing the 
witnesses and of hearing their testimony as it ia delivered oreliy, 
the fiméings of such court mere question of fact, when the 
tentimony is conflicting, # mot orcinarily be disturbed om appeal 
wuless auch findings are cleerly and manifestly sgainst the preponder 
ance of the evidences* citing eusew.e The rule is firmly established 
in this yet ethos that vhere there isy ag im thie ense, an 
irreconcilable canflict in the tectimemy, « court of review wili not 
reverse the judgment of the trial court, where the evicenee of the 
eucvesaful party, when considered by itself, ta clearly sufficient 
$e sustain the Jud te Thies rule environs this case, and the 
unyiclding prinet there stated is here invokable, * * ** 


Our Supreme court in considering the some subject in jalbey 


Me Hayes, 267 tlie E2l, held at page 5255 


"Fe ys not ye * any impertamee te the one gg Aol —— 
@alied, alens % are inclined te regard ac impor & Ox 
~— their testimony by the trial court, which saw and heard taem 
ify and wns batter able than this — & te jusge of “ae tas aean” 
1 tab; ‘ ark le, ‘ at as inden ed & 














The points urged by defendant for the reversal of this 
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judgment are all prediasted upon the aceumption that the Levys, 
er ene of them, ceutherixed defendant er ite agent te purchase 
ateck of defendent fer and in behalf of the plaintiff? copartnership 
and to allow iteelf a ercdit of $1500 against its indebtedmess to 
plaintiffs Beenuse of its payment of that asount om the stock 
account. The finding below offectuelly diepeses of that ascumpt ion. 
It de therefore wmevcessary to consider Jdefendant*sa contentions 
fur there 

Defendant in ite affidavit of merits and upon the trial 
relies upon the defense of payments, but in this court it attempts 
to urge, apparently ae on afterthought, that the receipt ant accept- 
anee by plaintiffs of ite check of November 26, 1939, constituted 
an accord and gatiefaetion of the claims  Plaimtiffs' letters of 
Rovember 29, 1929, and Decumbar &— 1929, offer a satisfactory 
+ @xplenation of their acceptance of the check on account, but in any 
event @ party will mot be permitted te advanee a theory in this 
eourt that wae net relied upen in the trial court and was net set 
forth im ite affidavit of merits. 

Plaintiffs have ageigned cross error on the denial by 
the eourt of their motion for the asa¢eament of interest upen their 
@laim againet ¢efendante “eo are of the opinion that plaintiffs 
were clearly entitled te the allowanee ef statutory interest on 
the finding of the trial court in their faver and that the court 
erred in refusing te include same in its assesement of damagese 

Yor the reasons indicated the jucdgaent of the Municipal 
eourt will be reversed and jucgment entered here against appellant 


fer 01800 
. AEVERSED AMD JUDGMUNY HERE VOR $1800 AGAINGT 


APPELLANT, WITH FINDING OF FactSe 
Gridley and Scanlan, JJe, concurs 
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. PEMDSIMG OF PACTSs 

We find ac ulidmate facts that there was a balanee 
ef $1500 due from defendant for merchendise sold and dolLivered 
te it by plaintiffs that the withholding of this amount from 
Plaintiffs constituted an unressensble aud vexetious delay of 
payment, and that plaimiiffa are entitled to recever damages 
ef $1600 from defendant, comprising the $1500 balanee due and 
owing te them from defendant and four yeor's interest at 5% 
per antdm, amounting jo $500. 
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JOHN &. MATOAT? company, 


& sorporation, gine 
Ap 39 


Pena pO aE Rigg 


APPEAL FROM SUPERTOR 


Ve 
COUet, COOK COURTrY, 


THDERNITY INCURARCT COMPANY 
OF WOATH AMO UTGA, o& 
* a 


cerpersticny 272 1.4. 620° 


This sppeal secke te reverse a judgment of the Superior 
gourt for $8,615 in favor of plaintiff, John ©. Metcalf Company, 
ané against defendant, Indemnity Insurance Company of Nerth 
Amerien, in an action of aveumpeit for demagesa arising from the 
alleged breach of the terms of a policy of public Lisbility 
insurance issued to plaintiff by defendant. 

Phaintif?’ filed an affidavit of claim in suppert ef 
ite emended declaration, and defendant filed a plen of the general 
ieoue and an affidavit of merits er defense which was stricken 
on the ground of imeufficleney. nm amended affidavit of dcfense 
was filed ond later withdraw, Defendant then filed a second 
amended affiduylt of defenses an amendment thereto, and aeveral 
special pleas» The court sustained plaintiff's motion to 
etrike defendant's second amended affidavit of defenses, ae 
amended, on whe ground that the affidavit did mot state 2 vcfouse 
to plaintiff's actions The pleas were in turn stricken for 
vant ef « supporting affidavit of merits and judgment was entered, 
as in the case of default, as provided in seae 55 of the Practice 
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The amended declaration alleged that June 22, 1950, 
for # good and valuable consideration, defendant executed end 
éelivered to plaintiff ite public liability ineuranee policy, 
wherein and whereby the Indemnity Incsuranee Company of Yor th, 
erica (hereinafter referred to as ineurenee company) sere’ 
with plaintiff ae follows: 


"Te incemmify the ,ssured agcinet lose fren the 
Aiability imposed by law upon the <ssured for such injuries 
reeulting from the operutions described im the Deeloratiana 
amé while being performed at or from the leextions etabtea 
therein, or by reasons the ownership or maintenanee of the 
premises ceseribed herein. 

"To Defend, im the anme aud on behalf of the Awcured, 
ail ¢loims or suite for eueh injuries for which tue acured ig, 
or is alleged te be, liable; 

*Te pay ali costs and expenses incurred with the 
Company's written consent; 

“fo Pay all court costs taxed against the ssoursd isn 
amy such suit; 

“To Pay all interest accruing upon any judgment in 
amy such cuit up to the dete ef the payment or tendur te the 
dwégment orediter, or his attorney of record, of the amount for 
which the Campany is lisble. 

"to xepay to the .seurec the expense ineurred in 

evidine such immediate surgiesl relief as is imperstive at 
time of the aceident.” 


It iw further alleged that wader a rider attached to 


the poliey defendant obligated itself aa follewas 


"In congideration ef the fact that the assured under 
the Policy to which this endorsement is attached has aeoumed 
eertaia liability of the Chicage and North ‘estern hallway 
Company under an agreement reading in part as follows: 

"fhe Contracter agrees to indemnify end save harm 
less the Aailway Company, ite lessees, successors and asclgnee 
and all other persone and corporstions entering on the By omig 
by direction and consent of the HXailway Company» frop_ad4 santas 

ne Cae ee oe ee Ee ore of any. injury mi any employe 
eps while riding wens r ory od erate As a _ ore 
ever suc. be esused and without reference i- 
Teoes or writer wenkigueeet eleo, from all lose snd expense 
a¥ising or growing out of any injury to any supleye of the Railway 
Company esused by the negligence of the Contractor, oF any af 
his euployes; also, from ali loss er expense rising ov groving 
out of any injury te any persons while upon the premises of the 
Railway Company, ceused by the negligence of the Contractor, or 
any of his employes; «lso from all lose and expense arising or 
growing out of any injury to eny property whether nokeneeee ll 
the Hailwsy Company or not, qaused by any negligence © _. 
tractor, or ony of hin employes; ols0e from ail lease — — 
srising or growing put of any unpaid bills for “ages, boaree 
supplies or materialse The contracter alse agrees te comply 
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in ali respecte with the recuireneata of law releting to fur- 
nishing reports, ctatements and the Like.' 
"it is Bereby uadcerstoed and agreed that this policy 
shall extend to cover such aeeumed Liability. 
‘Nothing Serein ¢eontaimed ehali vary, altex ox 2 
any provision ex condition ef the polley other taan 2a 4b¢ 
ea 


“thia endorarment becomes effective on the 22nd hay 
Of Tunes 1756. 

"Attached te and hereby mace « t of Public 
Liability Policy Se. 945549 of the Tudou Sy “neuranee -ompany 
ef Borth merica issued to John 5. he Company «* 

it ales alleged that two of plaintiff's emloycon, 
John Stima and Jesse Dornvissex, vere injured during the course 
ef their employment through the alleged negligenee of the Cniergo 


& North “eastern Railway (hereinatter referred te aa the railroad 







company), and under such cirewumetaness as brought their cloimes 
within the terms and previsions cf the public liability policy 
éeelared onj thet (tina and Cornblaser mace wo claim for gome 
péneation under the Vorkmen's Compensation Law of Yisconwin, but 
each of them brought » common Law action for €25,000 in the 
Guperioxs seurt of Cook county against the railread company whose 
negligence ac alleged te have caused their injurier; that under 
the indemmifyiag eluuse of ite contract with pleintiff the reilread 
company wade demand on plaintiff and defendant to cufend it against 
these suite; thet the insurance company, through its attorneys 
entered an appesrance in the Stima case on behalf of the raliresd 
company und caused ite attorney to appear in court on behalf ef 
that company in the Dornbleser casey thet pureusnt to the ¢cmend 
ef the railroad company plaintiff empleayes eounee) te represent 

it, and at defendant's request, and with the consent of the 
reilroad company, plaintiff undertook te negotiate settiensnt 

of the Stima and Uernblaner esses on behalf of defencant, the 
railroad company, ani plaimtiff, after they had been Fenched On 
the trial call in the Superior courts that negotietions far the 
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eettlement of the two actions were successfully comeluded by 
counsel for plaintiff, but befure thay “ere consummated ple intiff 
obtained the concent of the railroad company and cofendam te 
each of the settlements: thot before the setvliewent money, 
$4000 to Gtima am 445¢0 to Pormbicser, wow pedd by phaintirt, 
defendant wrote a lctter te plaintiff egreving to the paymenta on 
the eazpress widerstanding that the payments would not constitute 
a watver of plaintiff's rights and without prejudice te the rights, 
ovligutione om duties of defondants that fellewing the receipt 
| ef this ictter from defendent, ond with the consent of the reile 
“roeé company, plaimtify paid Stiwa $4090 and Lernvleser §35005 
that in addition te the amount of the cetilements defendant is 
“Mable under the poliey for attorney's feaueg interest on the 

awount pais from the este of peyment, wOnEys mecessarlly expended 
ia the preparation ef the defense to the two suite and the coméuet 
Of negotiations for the settlement of same, end that dofendaxt 
refused plaintiff's demand for payment. 
| The insuranee policy «« «et forth im the original 
| é¢Glar«ction, and by referenee made 2 pert ef the amended declarniien, 
) imclused = schedule of geelarntions upon which the issuance of the 
policy wae based, Lecktes the name and address of the oxauxred, the 
| duretion ef the policy, the tesic of premium veymenta, the eherecter 
of work and Classes of employeea to be covered and “the trade, 
business ox werk of the aswured as described below te cnrried on 
at the following location? werk in eonmeetion with jos on Chicuce 
and North ‘estern Railway Company Simmickinniec “levater, Jonca 
Ipland, Kilwackee, “iseonsin,g only+* 

| Sam oxiginal pelicy contained the foliovinge general 
indemnifying clauses 


"To indemmify the sseured ageinst lese from the line 
bility impoced by law upon the usoured fer guch injuries resnlting 
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the operations deseribed in the Declarations,anmi while 
performed at er from the locations stated therein, or 
¥ Yeason of the owership or maintenance ef the premises 
eseribed herein.” 


t also contained as sec. A on Limitation of Liability the 
@liowing provisions 


"The liability ef the Company under thie pol is 
ted as expressed in item 6 of the pedlawatdanne* sad 


item 6 of the declarations «pecifically referred to 
the policy proper on limitetion ef liability provides: 


"The liability of the company whderx this pelicy is 
ted on account of bedily eons t@ one person to the 
of Ten Thousend Dollars (910,000), and, subject to the 
Limit fer each person, for any one accident injuring 
than one person, to the sum of twenty Thousam Dellare 
9000), but this limitation shall not apply to the cont 

defense of claims or suites, court costs, intereet accruing 
pon mo t e¢ the eoat of immediate surgical relief 
» provided for herein." 


Por a clear understanding and proper determination of 





ie isowes raised in thie cuse it ie necessary because of the 
mplicated situation presented on the facts to set them forth 
lth particularity. 

The facts ac alleged in defendant's second amended 
ifidevit of merits, ac amended, and admitted by plaintiff's 
tion to strike seme, are that the Indemnity Insurance Company 
* Worth <merica is an inauranee stock company, capitalized at 
1¢@ million dollars, and chartered under the laws of the ‘tate 
f Pennsylvania, but not authorised by ite charter te agowne 
wy one risk in excess of ten per cont of its capital, except 
wnt it reinsure any such excess} thot Jume 22, 1950, the 
‘surance company, insurer, executed wd delivered a policy of 
ibkic liability ineuranee to plaintiff, the eseured, wherein 
fondant’ s liability te plaintiff for injuries suffered by 
xgone in any one accident was expressly limited to ERS ,HOO, 
nat July 259 1930, without receiving amy new oF additional 
meideration, defendant delivered to plaintiff « cortain 
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indersument or vider (provisions of rider heretofore sek forth 
under allegations of plaintiff's declorntion). 

The pwtion sise admits that se part of the liability 
under the contract of incuronce is ite final form was xveineureds 
that Jume 22. 1030, defendant executed and delivered te plaintiff 
® workmen's: compens: tion and employer's liability policy of in- 
surence, invuuring plaimtiff, without limit as required by law, 
from #11 leas suffered by reason of compensation claims made by 
employeon of pleintift or their dependemts on account of injuries 
or denths oocurring im the conetruction of the Chtecge & North 
Vestern Railway Rinnickinnie ¢clevater «t Jones Ieland, Milwaukee, 
“Aeooncing that 14 was ogreed in provision “K* of asid policy 
that defendant should be eubrogated, in case of payment under 
the policy, to the extent of auch payment, to all rights of 
 gecovery veoted by laws either in the employer or in muy empluyoe 
or hie dependents claiming under the policy ageinat persone, 
corporation, secociations or estatess that July 26, 1930, through 
the meghigenee of the railroad company certain of plaintiff's 
employees were injured and killed under such cireumstanees az 
to require plaintiff or defendant ta pay eompensation to them or 
their dependents; that neither plaintiff nor any of ite employees 
by any negligemt act contributed te such injuries ané ¢ onthas 
and that ot the time said policies of insuranee were executed 
and delivered, and continuously thereafter, and until and including 
the day ef the agcident a statute ef the State of Wisconsin (sec. 


lO2ek9) provideds 


*{a) Except in those cnees provided fer in paragraph 
(b>) of this eubsection, the making of 9 lawful claim against an 
euuneyer er gation ineurer for compenaation uader sections 
108.03 te 102034 for the injury or denth of an employe shali 
operate ae an aevignment of any cause of action in tert which the 
employe or his personal representative way have against any other 
party fer such injury er deathy and such employer or insurer may 
enforee in theiy own mame or names the liability ef euch other 
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perty for their benefit ag their interests may age od ry 
resevery ehall be had inet such other party, wat 
otherwise, the compensation beneficiary or AF Ame pl “hal 
be entitled te any amount recovered ever and above the amount 
that the employer or inwurer, or both, have paid or are Liable 
for im cempenestion, te such beneficiary or beneficiaries, after 
deducting reasonable cout of ecllection, and in we event shall 
the beneficiary ant on leer than one-third the ameunt recovered 
from the third party, less the reasonable cost of Gollect ions 
Settlements of such aiainen ami the cietribution of the proceeds 
therefrom mmst have the approval pad the eowt wacre 
> sa aml is gowinee ¢ or Peso not in ault, of the 

ficiary shall be entitled te vongemakle 
ro ga and porte Mk t@ be present im person or by counsel a} 


a ee reneseines « The failure of the employer or come 

pene, surexy in interest te sue his remedy ageinet the 
yicithin nine deye after written demami by a come 
pensation beneficiary i entitle such benefieiavy er his 


Coorevantaitven ve cg Rem Aisbility in his ow weme, _Leenene 
of the pre ade to be wade on the baciy above provide 

"“(e) If the insurance cerrier of the makuree amd of 
the third party ehall be the eame or if there is comucn contre] 
of the ineurer of ge the incuranece carrier of the wsaployer 
shall promptly netify axties in interest and the tadustrial 
¢eowatiesion of that seeett “s kewlee, if the employer hae annmee 
the liability of the third party he shall give similur notice 
ands in default of such not  aaeeiee any ne tel ement with an injux 
employe or beneficiary shail void." 


it further admitted that a few dayn after July 26, 19%, 
éefendant notified all persons injured in the secident, the widows 
or ¢ependents of these whe were killed, and the industrial 
comaiseien ef the State of Yieconein that it was the commen insurer 
of plaintiff's compensation liability and of the puvlic Liability 
ef the reilresd companyg that thervafter Lila Griffing widew of 
Walter GrA4ffin, one of the decenned employees, applied to the 
industrial commission of Visconsin for death bencfite, and mace 
plaintiff and defendant parties respendents thet in recognition 
of ite liability under ite werkwen's compenantion poliey defendant 
Awmgast Ll, 1980, paid Lile Griffin $78; that suguet 26, 195%, on 
due notice to all parties intercateds, Lila Griffin, plainiif’ and 
defendant appeared vefere the industrial commiasion of “deoeomein,s 
and by agreement of a1 parties and upon « written stipulation 
ef facts, the comciasion made an award in favor of petitioner and 


againet plaintiff ond defendant of 95,992.50, which was in 
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addition te the °78 previously paid, and alee the further wom 

ef £19.50 paid to her September 4, 19309 thet since the entry 

of the award defondant hae pald to Lila Griffin $2,260.66, and 

is now waking amd will econtime to make a1) payments neceesary 

te fully civcharge the obligation reawlting fram the awards 

that plaintiff hae never paid Lila Griffin aey woney on aecount 
of much demand ond awordy that thereafter Lila Griffin wace dememd 
on the reilread company for payment of damages to her on account 
of ite negligence in causing the death ef alter Griffin and that 
thie demand wae referred te defendant for settlement or defennes 
that thereupon defendant neiified Jahn 6. Metenlf Company and the 
railroad company, that while Linhle to pay en behwlf of the raile 
xead company a sum Mot exeeeding 920,000, az win required by the 
terme and provisions of the policy sued om, xerurkex it wan ontiiled 
to reimburcoment from the railread company under the terme of the 
policy of workmen's compenantion inwurameg, the Yorkmen's Compen- 
gution Lew of “iseonsin, and the law ef that etate, im the mmount 
ef compens:tion ami death benefits paid and to be paid te employers 
ef plaintiff er their benefielories er te the State of “isconains 
on account of the injuries end ¢ cathe cnused by the accident of 
July 26, 19509 aad thet they were also notified that defendant 
would deduct from the agreed amounte ef settlements mace on behalf 
of the railresd company the amount ef compensation paid er to be 
paid by cefendant te the persons with whom euch settlements should 
be made. 

The motion further admitted that subsequently plaintif?, 
éefendant and the redlread company agreed that Lila Griffin was 
beneficlally interested im a eause of action against the railroad 
eompaty on account of the desth of Calter Griffins that she was 
eatitled te reeeive ome third of the set recovery madeg that the 
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railroad company could not sucecssfully defend any setion brought 
by her and that it as to the weatund bometdt of ali parties con- 
eexned te settle her cleim for §75003g that defendant thon offered 
kes 37500 in eettlement of her claim against the railroad companys 
that the offer was accepted and Janwary 255 1931, whe petitioned 
the Industrial Comission of Tiseonein te approve the settlcment; 
whereupon, after duc notice to phaintiff and the riflread company, 
February 21, 1951, the industrial comtesion entered on order 
wherein it waa recited that Lila Griffin's claim had been compromised 
fer $7900, and that $2500 of such settlement money wea to be paid to 
her, and the order eppreved the settlements thet Fowruary 19, 1994, 
ehe Wa® paid $2600 in eseh by defendant, upon execution by her of 
fwhi releases te the railread company, and in the releaces she 
expressly acknowledged that $5000 of the settlement money of $7500 
‘pelongeé to and sae the property of defendant; and that im effect 
defendant settled her comee of setion againet the reailread company 
for $7500 

It alne admitted that other employees of plaintiff? 
injured in the accident, as well as the alleged widew of Charles 
Willisms, sevuraliy filed petitions with the Industrial Commission 
ef Wiecenvin for svard te them of compenaction or death benefita, 
and that defendent settled all of the elaima with the knowledge 
and approval ef plaintiff and the raiiresd company, with the 
exeepiion of the slinim ef the alieged widow of “harles “illiame, 
whieh wae dienliowed by the industrial commissions that these 
other persons alee severally wade dewanda upom the rallread company 
fer payment to them ef conmon law @emages sllegsd to have been 
sUstained by them on account of sni¢ accident; thet aii sath olaime 
were referred te defendent ce the inaprer of the railroad compony's 
public liability; that pleimtiff and the railroad company demanded 





mse potson x Ha te thao Lat of ew Ee 











ate tit eveneg: 89 semoden 29 notoatawe? 
enn siete tts: Pikinialy oF nT eae 











te soa 1 easton moe resumen ea snow hed vo 8 












tev'tto ma tei het (nena Ye pieoguil oly ‘iat teas 

whiagieoe alone whe mekiar Te came oan scat 
Ss iaceie: a wer eellgats agua eet sumnineniiiaia z — 
“egoeLe oie ots Medi satknte ade Re ike ete don 













pint LE waduaat Ks Wont Nigeti colt to state ad-Reee 

- dansit told EwOsvetoman Lebitartad exis Yo deweltna tt 

(giuao haowkiax edt nogs whwmely ome WLLveeves gua tein 

need oval OF Gogelin RHRAMND wah WemED bo amald a4 dewey 
smiele Seow Lin odd piwobhoos shan te tedevee me ali gd & rihnda 

a ynoyeod hook tet afd Ye Reagent wi? ar smebhe toh oF necveton:eenr 


dohneewh yoga beowleox ots Bow YREGebosy seudd vrtthedecthen, a 















loo 


that defendant settle or defend all such claimey that plaintiff, 
defendant and the reilrond company evaluated o11 other claims 
made againet the railroad company by persone injured and agreed 
that defendant shoulé settle such claims for the amounts thus — 
fixed, if it showld preve possible to de 20% that éefendant 
thereafter settled the claims of such injured persona by pay~ 
ment to them of the cums of money which plaintiff, cefendant 
and the railroad compeny hed agreed should be paid. 
The following cchedule, while not properly « part 

of the record, ie exhibited by defendant on page 18 of ite 
brief and in adopted by us on a convenient methed ef indicating 
the alleged amount of settlements ef common law claims against 
the railroad companyg cash actually received by each ¢laimant 
om his or her common law olaimg the smount of compensation 
pada by defendant to all injured employees, except the two 
whowe claims are involved in thie preceeding, beneficiaries 

of the tuo employees whe were killed, or the “tate of 





Vieeenaine 
“Amount of settlement ‘mount actually Junot 
of Common Low claim ié to claimant paid te 
against Chicago and settlement ef claimant 
Nerth Seatern Railway Comuon Law im aatise 
Bmployee CiRpany claim faction of 
sompensae 
tion oward 
or settle- 
ment 
Valter Griffin $7,800.00 $29500200 26,000.00 


500 400 500,00 
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the ‘ieconein 

Statutes) 1.000900 

Tamae Alexander 2,000.00 GMS gO 499200 

\lexander Sronkela Fg filO—%) 2000. 00 7 91.69015 

Michael infalt 19400.00 086035 41.3068 
Tota $27,900.00 66,886.38 015 802.80" 


Defendant contends that, by the terme of the public 
Liability policy of insurance declared ony ite lisbiillty is limited 
te 820,999 for any one accidents that it hae paid om aceount of ibe 
Afebility and in acwerdance with the terme of ie policy $19,506, 
in settlement of ciaima made prier to the demand which ie she 
basis of the instant setiong that the sum co paid by defendant 
3 reduced ite liability to plaintiff under tre peliecy by the amount 
paid and i+ was thereby dixechorged of Liability to the asqured 
except as to $500, 

Sefendamt's theory in that it showlé be allowed m credit 
agnimat ite liability on the publie liability inewreanee policy of 
all the separate amounts appearing in the first colwan ef the above 
schedule end the 914600 paid by it te the State of viseons in; bloat 
ite payment of (4500 to dle Griffin wex on the basia of « settle- 
ment of her common law action against the reilread company of 0950G, 
he being entitled te receive only one third of the amount ef the 
settlement wader the law of Tisconsin, veeouse of the compenen tion 
payments made te her by defendant, and that defeadan) wne entitled 
te a credit ageinat its liability om the indemaity policy of the 
other tve thirds of the settlement figure ox G5000, even though 
only 82500 wns ectuslly paid in the setslement of thie glaimg that 
4b allowed iteeAf eredit on the public lisbility ineuronee policy 
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im conneetion with the claims cf Tense Alexander, -Lexander 
Broskala omc Mi¢hsel Infalts is the anee mancee and by the same 
metaed of taking eredit os it @id in the eetiloment of the cave 
of Lila Griffin) ond that, Inacmch ae it was required te poy to 
the Gtate of Yiseonain under the “lacensin vorkmen's Componantien 
eet $1699 in the enee of Charles Williams, it was entitled to an 
allowance er orefit of [1600 againas its Liability om the publis 
Micbility insurance poliey under euvense. = Sf sete 102.29 of 
the “isconsin statutes of 2923, which provides that on ineurer 
who df required te pay ony money into the etate fund wmder that 
wection, shall have «a right of setien te revever boek the money 
e@ pald againet a third pergon whose negligence hus made the pay- 
Metal Recessarys 

Piainviff's theery ie that ¢cfendemt eontructed to 
‘ineemmify 1: against loses from certain enwualides enweernted in 
the vritter contract of inowrence wherein it was the aesuredy 
that the policy w«e effeetive aa the centranet of the parties at 
the time of an accident which rewilted im plainiiff expending 
$7500 in the settlement of claiws of pernone injured, and that 
the policy eribraced the loge ne ineurred both se to the therscter 
of the cecualty ard the amount receseorily expended in the settle~ 
ment of the vesulting claime. [4 also contends that the policy 
of ineuranee wan without Limitetion ae te defendant's liability 
for the portioul«r cleime invelved, os hel¢ by the trial court, 
and scserta that even though the policy of inouranee is const rucd 
end interpreted to Limit defemdant's liability te $20,900 fer any 
one neeidens for the charceter of claims involved in thie enusd, 
it would still be lisble inacmmeh as it had previously diccharged 
its Liawilliy under the policy to the extent of but $61585¢30+ 

The record Giseloses thet the trial judge in gus taining 
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Plaistiff's metien te strike defendant's sevend amended affidavit 
of morite dia yo om the theory that, under the indersements con~ 
tained in the rider attached te the policy of incurmios, defendant 
aseumed unlimited Liability for tie injucy or death of plain if f'a 
employees, due toe the rollroad company's negligenees, and therefore 
the «ffideaviit of meritn presented ne defense, 

The court indieated that ite interpretation ef the 
policy ae beivg wolimited in this regard was based prinéipally, 
at leant, on the use of the language "sa above states 
following paragraph of the riders 


“Sething herein ventailmed sheli vary, alter ox extend 
any provicion or condition of the policy other than 


This @lause followed a recital that pleintiff, the 
aasured under the original policy, had acewumed certain Llabilities 
of the reiiresd company, under an agreement between the railread 





company and it,» in purewanee of ites contract to wudld the elevator 
for the railroade That part of the agreement with the railroad 
oompamy pertinent to thie inuuiry is as follows: 

"the contracter Aghatens tz) een te indeeity ané 
eave ogee oo hg reiilread i san peepee een iews and 
exponae aria or grow out ef any ury te any employes 
" the contractor while om the premises of the raiiread company 

— while riding upon reguler passenger trains a= a pasnerzer |» 
ex suvh injury may be cated, and without referesee to negli- 
tg er Gontrivutery negligence; * * ** 

And thie language imsediately feliewed:s 


"It ie hereby wnderateoé and agreed that this policy 
Shall extend te cover ouch ageumed Liability.” 


We are unable te disesver from careful exuminatien ef 
ali of the terms of the rider, considered im connection with tke 
previelons ef the original policy, and of the declayations 
attached therete, and by the terms of the policy made a part 
thereof, and applying the principle that reszon showule gevern 
the interpretation and construction ef ineurance policies as 
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well ae other contracts, that the previsions of the rider and 
the original policy are in conflict, ambiguous, iicensictent 
or irreconcilable. 

The original policy in plain terme places a limit of 
$20,000 om defendant's liability “for any one accident, injuring 
more tham one person.” The injderaement or rider simply provides 
that the policy, with the same Limitation, shell extend te cover 
the reiiroad*e company's liebility asowmed by plainsiff. I% 
specifies that “nothing herein contained shall yary, alter or extend 
any provision or condition of the policy other than as sbeve statede” 
The only variation, alteration or extension as sbeve stated wos the 
extension of the policy with a $20,000 Liability limitation te the 
reilresd company's liability assumed by plaintiff. 

It ig true that plaintiff's indemmifying agreement with 
$he railroad company was without monetary Limit, but o fair inter- 
pretation ef the rider and the pelicy compels the conclusion that 
defendant 4i¢ mot avoume the full contractual risk of plaintiff, 
but rather agreed to the extension ef its 920,000 limited indemity 
te a new species ef contingent ifability. That the parties 8G 
intended, and that plaintiff's counsel so interpreted the insurance 
policy sith ite rider attached, iu evideneeé by the following 
allegation of aeeses declarations 

“It was ther provided in waid policy P=45543, che 


the Lisbility of By def & for leases eusteined under 
provisions of said oy wae by the terme of said policy 


one accident eon Limited 4 the 
pro of fventy iesaesnd Mehlare $20,000200). B wut this limitation 


ehall net « te the eost of defense of claims or suite, court 
coata, interest accruimg upen any judgment or the cost of 
imuediate surgical relief os provided for in said pelicy.* 


Plaintiff's counsel, in urging hie motion to strike the 
affidevit ef defense, at no time during the course of his axtended 
argument contended, or even intimated, that the policy with the 
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rider attached was other than a $20,000 Limitation liability policy. 

Hot wntil the trial court, under a misapprehkonwion as 
te the proper interpretation of the policy, suggested that defende 
ant'’n Liability for the clase and charecter of claims involved in 
thic cause woo unlimited, did counsel for plaintic? urge tae court 
te hold that the Liability ef defendent wae unlimited. Before 
the trial judge suggested the posvible unlimited liability ef defend- 
ant, we find plaintiff"s learned counsel during the course of his 
argument on hin motion to strikes, stating at page 27 of the 5ili of 
exceptions “demand was then made upon the Indemnity Inouranes 
Company ef North America to reimburse the plaintiff, the John Se 
Meteoalf Vompany, under ite publie lisbility inouranee policy for 
P2G9000, to reimburses them fer the moneys paid in effeeting the 
settlement of these claims * * *g" at page 28, “they wrote a 
‘‘Yorkmen'e Compensation Pelicy of an unlimited amount te this plaine 
tiff, the Meteslf Company covering thie Joby they wrote a $20,000 
Public Liability Incuranes Policy to this plaintiff on thie job 
* * &s* at poge 46, “this seme company ieoued « public Lisbility 
policy for $20,000 isowed by this eome company to this plaintiff 
* * %3" ond alee ot page 40, “Me. Ghannert: Within the limite of 
the policy, - in other words we make the Chicage and North “eatern 
Reilwey Company additionally imcured under the policy - Mr. Tracy 
(couneel for plaintiff) $20,0003" and agaim at page 69, “they paid 
out $6,586, according to the figures under the publie Liability 
and they have a Liability of $20,000." 

There can be mo doubt that it waz the intention ef the 
parties to enter inte a contract for publie liability inawronce 
with a $20,006 limit«tien for amy one aevicent injuring more than 
one person. Plaintiff's counsel recognised and conetrucd it es 


& policy with a $20,000 Limitesion, and i+ wos hie duty to aecist 
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the trinl court in reavhing a proper conclusion anc a correct 
interpretetion of the inguranee vontract, vuther than to mislead 
and enequrage the court to am improper conclusion ani incorrect 
interpretation of the policy. 

Twe propooitions ef law were submitted to the trial 
sourt, and ite heliding that under the terms of the rider attached 
te the policy in question the defendant asmmed liability without 
Limit, as well as its holéing that the rider providing for un- 
Limited public lisbility under the couri'ts interpretation ef the 
policy, was not void by reason of ste. 8 of the act concerning 
Casualty insurances, ac amended, were clearly erroneous, 

Defendant insiets that if it issued an unlimited publie 
Liability insurance policy ite action would be both ultra vires 
aud in vieletion of the provisions of the Casualty Inewrance act 
ef this state and therefore void, and cites many cases outlining 
the rules and principles that ahould guide and govern the preper 
interpretation of ineuramee policies, but by reason of the views 
slready expressed by us we deem it unnecessary to dizcuss these 
propositions. 

Tf the errensous interpretation of the trisl judge, 
that the defendant's liability under the policy wae unlimited, 
was the only paint te be considered en this appeal it would be 
our duty te reverse and remand the couse, but plairtiff inaiete 
thet even thouch the trial court in sustaining the motion to 
strike, predicated ite judgment in this cause on an errencous 
theory aa te the laws stili the judgment cheuléd be sustained if 
thie court finds any legsi warrant in the record justifying such 
action. 

Plaimtafe contends that, conceding that the policy is 
Limited to $20,000 Liability, defendant hae not discharged its 
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liability under the policy te that amount but only for 96,536035, 
the amount actielly psi¢ out by it in cash in settlement of the 
various claima agoinst the railroad company ac indicated on the 
schedule, supra. 

Defendant ineiete that wider the terms of ite Jerkmen's 
Compensation Policy isaued to plaintiff it was subrogated, by 
reason of ite various payments of compenection te the cmployeug 
injureé ac a result of the accident in question and to the 
beneficinries of thoes whe were killed, to the rights of plainiiff 
er its employees or empleyees' beneficiaries against the railroad 
company because of ite negligence in causing the injury and death 
of plaintiff's employees. ‘ubrogeation to the rights of plaintiff, 
or its employees, under ite vorkmen's Compensation Policy issued te 
plaintif? would¢ net avail it as ageinet the railrend eompany inas- 
Much ag Lt hed agreed to indemnify and save harmless plaintiff and 
the railroad company againet just such claims under its publie 
liability policy. It would be @ legal impossibility for is te 
enforce such subrogated claims against the railrend company, Im 
addition we are of the opinion that the subrogation clsuse ef the 
Sorkmen’s Compensation felicy contravenes the provision of the 
Visconsin Yorkmen’s Compenantion act os to common insurers in force 
éurimg the currency of that policy and is therefore vold and of uo 
effect ae will be hereafter shows 

Reese 1LO2e29 Of that act provides in part: 
ad dnte winbertiane Yas wiktee of a Lened ehain equine ta emaer 
SbarSt'for te sndany or'Svath fa sopuaye tacit operate co AS 
assignment of any cause of action in tort which the employe or his 

njury or ¢ cathy and Nongh taployer er insurer way enveste in the ir 
Seufit os tit tert mpage, ss 
It then goes on to provide that the assignee (whether 


inzurer or employer) of whatever right of action the employee might 
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have against third party wrongdeers mint, in the event of rue 
covery, pay to the euployes or beneficiary any mea in exeous 
of the cunpenaction paid, but in any event «ft least onc third 
of the net recovery. 

Paragraph “h" of the some seetion containing the ex- 
ceptions te the terms of paragraph “a provides: 

*(e) If the insuremee carrier of the er cavt of 
spe ann mruy, shelve Some or AE shere ip geen cmt 
somniscion of that fucth Likevise, if the enpleyer bas nemmed 
andy in default of such notices any ogvsiewent with an injured 
employs or beneficiary shall be youd." ae* 

Keferenee te the last ccluem ef defendant's scheduhe 
of payments, heretofore set forth, confirme its payment of 
eompenantion under its compensation policy and the “erkuen’s 
Compensation act of Yiseensin ef §13,962680 te three injured 
3 employees, the wider ef an employer, vho died av » reewlt ef 
the necident im question, and $1600 to the State of ‘isconein 
aa provided by the statute im the case of Sharles "ilidemsa,e 
who was kilied in the secident and left ne surviving «idow or 
childrens 

Reference to the second column of the schedule shows 
that Gefendant on its public Lisbility policy indemmifying plain- 
tiff beesuse of the railroad company's lisbility, actually paid 
$6,586.35 to the seme four claimants in settlement of their commen 
low claims ageinst the railroad company for its negligence in 
cousing the secident, ané $500 to the administratrix ef the estate 
of Cherles “illicms, leole Yilifems filed a claim for compensation 
before the Industri=l Cemstesion ef the State of Yisconsin, but 
it was disallowed em the ground thet she was not the widow of 
Charles Yilldeme, ané she inter qualified ae aduinistratrix of his 


estate in the Probate court of Sook county and ceserted & commen 
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law ¢leim againet the raiijrosd company which was eettled by 


defendant fer 0500. 
Reference te the first colwmm of the echedule diacleses 


that althouwch it actuslly paid Lila Griffin only $2500 in settle- 
ment of her claim aguinet the reilrowd company fer the death of 
her husband, defendant allowed itself a eredit of $7500 against 
ita $26,000 liability on ite liability indemnity policy, om the 
theory that it was subrogated to a two thirds beneficial interest 
in claimant's settlement of her oloim against the railread company 
because of ite payment of $6000 compensation te her under its 
workmen's compensation policy. By applying the provisions of 
pare “a"s» Of see 102629 of the Wisconsin compons-tion act, bo 
the settlement of cach of the claims, it allows itself eredit 
against ite $20,000 liability on its indemnity policy for various 
omounte paid by it im compensation under ite separate compensation 
policy issued to plaintiff. I thus claime wider the first 
Colum of its schedule te have discharged $17,900 of ftw 420,000 lias 
bility om the indemnity policy iesued te plaintiff, when in fact it 
only paid owt in cosh $6,586035 on that policy s« shown in the 
second columns 

Defendant alse claims « eredit and a further discharge 
of ite indemmity liability te the extent of 91660 by reason of 
its payment of that amount to the State of “iseonsin under the 
terms of ite compensation policy and the previsisne of the work- 
men’s compensation acte Accordingly it invists that ite $20,000 
linbility» under the indemnity policy, has been redueed and dire 
charged te the extent of 919,500 by ite settlement ane antiefoction 
ef claims presented prior to the claims involved in the instant 


CABRe 
Defendant appears to have gone somewhat avry in its 
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theory on the settlement of the claim of Alexander Bronkala. 

&% alleged in ites affidavit of merite that after it had padd 
treatment and hospitalization fees of 9942665 in his behalf, 

and paid him as compensstion $562.50, “Yronkala, plaintiff, 
defendant and the Chie:ge and North ‘eastern Moilway Company 
appeared cither in persom or by their reapeetive attorneys before 
the industrial Commission of V4 scemctthly shtgetates and agreed that 
the sum of $7,500, in addition te the sume previously paid by 
éefendant for medical treatment and as compenantion, should be 
paid to lexuncer Sronkala on aceount of his claim under the 
Yorknen's Compensation Act ef “iscensin, and on account of the 
iiability of the Chiengo and North Yeatern Railway Company, the 
third party wrongdoer. It was further agreed that 95,500 wae to 
be paid on sceount of Alexander Bronkala's claim for compenoation 
and the residue of $2000 should be paid to him in « lump svn on 
aecount of his claim against the Chiesge and North ‘eastern tadlway.* 
It also alleged that $5600 of the $7500 settlement bene! ivially 
belonged to 1t wider the subrogation provision of the workwen's 
compensation act and that in effeet it paid om aceount of the public 
liability policy 80,169.15. The specific terms of the ecttlement 
of the Sronkala claim for $7500, 88900 for compensation and $2000 
for the railroad company’s liability, apparently caused éefeniant 
te deviate from its method of figuring the allotment ef charges 
te the respective policies as indicated by the sehetivles The 
Siseonsin compenction act prevides that im any event im cause of 
lisbility, setilement or recovery, because ef the act of the thiré 
party wrongdoer, the cleimant ie entitled to one third of cames 
Broenkala wae not paid one third ef the $7500 ehorged againet the 
liability policy on the schedule. Because the specific tema of 
the settlement with him previded that he was te reecive (2000 on 
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wale 
undoubtedly 
aecount of the roilroad company's Liability it/was difficult to 


adjuat the terms of that particular settlement to defendant's 
theery.s 

It will be moted that pars “a” of sees 102029 of the 
Wiseonsin “orkmen’s Compensstion act, providing that “the making 
ofa lawful claim against an empleyer or compensction ineurer for 
the injury or death of an employes shall operate ag an aseignment _ 
Sf_any enuge of action in tort which the employee or his personal, 
Senth,” particularly exeepts these included in par. "b" from this 
provision of the statute. 

The pertinent pertions of pars “b” are that, “if the 
insurer carrier of the employer and ef the third party shell be 
the some, * * * the ineurenee enarrier of the empieyer shall 





- promptly notify the parties in interest and the industrial Comdeston 
of the fret; * * * and in ¢efowlt of ouch netico any settlement with 
an injured employee er beneficiary shall be weid.” The defendant 
notified the parties in interest and the Industrial Comatssion that 
it was a common insurers 

It is readily apparent why such « claim could not be 
autom:tienlly assigned to a commen insurer, uch an assignment 
would impose on the comcon insurer a conflict ef interests. Unier 
ite liability policy 14 wos obligated te indemmify une anve plain 
tiff harmless for liability of iteelf or the retiresé compary’s 
The legislators visiened fraud under any euch arrangement’ ané 
therefore provided that any getilement made by a common izeourey 
with injured employes or beneficiaries in the absenes of notine 
theall be voids 

Plaintiff urges that sinee this cause falls within the 


provisions of subdivision 1 (b) of sees 102.29 af the vieeonsin 
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Compensation Ast, empleoyeds whe made settlements with the reil- 
Sead company were Hot required to reimburse cefencumt for money 
it he@ paid to thew under its compensation policy. The legislature 
of that state did not expresely provide im aubdivisien 1 (2) vor 
such reimbursement, but it io urged by defendant thet 14 oom Che 
intention of the legisl«ture that pars, “s" and “b” chowkd be 
eonetrued tojether, and that a correct interpretation ef chase 
subdivisions e® construed must neercuarily Lead to the cone} ueton 
that conpensetion beneficiaries, wae subsequently ashe commen 
law recoveries, muct repay the inecurer such seme so they hare 
reesived as compensation. 

Defendant cites Cottrill vw. Pinkerton, =<49 w+ UW» Lady, 
in support of its last contention. Im that case there woe o ples 
, im sbdatement baeed on the allegation that at the time ef ber 
alleged injuries the plaintiff wae im the employ of the “quitebie 
Regerve (ssociation, and wen subject te the vorkmen's Compense tion 
law of Wiecencong that plaintiff had reecives from her employer 
compensation ex account of sadd injuries, and that, by renean 
thereof, Ber alleged cause of action against the defendant wax 
asaigned te her employerg that the plaintiff dic met demand that 
the employer pursue ite remedy agoinmet the defendant, and that, 
by resson thereofy the plainsi?f was net a proper party and had 
me eeuse of action against the defendant. 

In its opinion ths court said at op. 2128 and 1261 
Sclissnte Rathive tasestation and af tun tdea partyy be de Fiamorten 


are the ccme,y to-wit, The Phoenix Indemiity Cempony, the cusze is 
ruled by patagruphs (a) and (b) of subsection (1) of Sects 10229 
Wiss Status of 1929, and no sevignment of pleintiff's seuce ef setion 
agaitet the cefondant reoulted from the mg of any eleime for 
gation for her seid injuries by plaiutiff from her said employers 

or her reeeipt and aecepteuee of seid money therezers or from 
her oceept ef seid heepitel and medical services 

*d) The ruling on the plea in abatement vy the trial 
court was in accordance with the proper interprettion ef scetion 
105.29 State of 1929. By that section exception ie ereated to the 
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rule of atitometio sacigrment to the crployer of « claim for 
damages arigimg cut of ine injury of an employes by the negli- 
genee cf a third porty, where (hore hos been an acceptance of 
compensation by She employee.  thig exception is plainly éeveribed 
w the lancuage ‘except im those enses provided for tu sargraph 
(bo) of this subsection, the making of o lawful claim againat as 
wore * * * chell opermte ag am anclamment, * * ** oubdivigien 
i ef that seeiion reada is ts ‘if the ineurance earviex 
ef the employer ost of the third porty ehall be the some or if 
there ig common oouirel of the inourexy oi @auas. * * *' thie ju 
the only clans of cages provided for in paragregh (bv), ead reading 
the regulations of useigument ander the Compensition oot tor deer 
leavea ne room for doubting that no aecigoment ceewre where the 
third dh amd the employer have a comenity interest in the 
finel result «hich on the face, anpearsa end may be truly anid te 
be antagenietic ta the amployee.  Yothing that the regpomdent 
@i¢ with relation to compensation wider the Vorkwen's pemant ion 
Aet amounted to an assigument ef her oloim, and her acts fae mot 
in eny way interfere with her maintaining her action. 

“Hor employer's office wee at Seemahke the Lived af 
Onhkoahe She wan permitted to be one hal’ heuwr late in the aorning 
in arriving ai Meenwh, but the evidence is that she wae expected te 
make that helf beur up during the day. “Che tus om which ehe 
traveled from Cahkesh to Beenah arrived of Meennh of $150 ae me 
The accident eceurred while she wos an her way to work and before 
thet hour in the morning. che war wot paid for the time consumed 
in traveling from ‘shkozh to Ueevahy and 16 ta doubtful if sy 
cireumectances are prreent which places ner at the time of the 
aegident in su pesliion where abe may be said te have been pere 
-ferming duties oricing out of her euployment and ineident 
theretg, but this becomes of no consequence in tiie eat, 29 even 
if whe di4 reovive compensation under the VYerkmen's Compensation 
A@ts 1% doce not ber her right te maintoin this actions there 
was on offer te return and preper eredite can be given fer euch 
edvyances ae were mad¢s Ae pointed gui,» the Law iieelf prevides 
egsainet an accigmaent by reacon of acts of the reependens under 
the ¢ireumetances beeause of the presence of a common insurer of 
the employer and the negligent defundant.* 


Thies ie the emily ease ee for ax we are advised or have 
been able te learn that interprets seb. 108.29 of tue “laconein 
Yorkmen's Compensation act. Yax from importing an ovligation on 
the part of beneficiories under that act, who subsequently mke 
commen les reeeverics, te repey to a comeon inewurer the money 
reeeived as compencuiiom, the court while 14 ci4 not specifically 
pees on the quextion invelved here cid say, after quoting the 
germane portions of subdivisions i (a) and 1 (b)> 
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The interest of a commen incurer of the empleyeor and 
a third party wrengdeor in any case ig not only presumed te be, 
but ia bound to be antagonistic to the injured empleywe, and 
thie certain conflict of interest undoubtedly prompted and in- 
eapired the legisleture of Wisconsin to except eommon incurers 
from provisions ef the compensation act, under which the making 
eof «a inevful claim under the ect against a compensation incurer 
for injury or @ath of an employee operates os an ageigmmont of 
any cauce of action in tort against any other party for such 
injury or death. 

it ia diffienlt to understand or appreciate why its 
intereet as coumoen incurer of the aupleyer and third party 
wrongdoer, declared by the law to be eo antagoniatic te the 
employee as to preclude an assignment te it of an injured employ- 
- @¢"s right of action against the third porty wrongdoer, does not 
persist with the same degree of antagonien in negettiation fér the 
settlement of the employees’ claims against the third party 
wrengédoer as to preclude ite participation im the final recult 
of eny such settlement ae a beneficial owner> 

Defendant's counsel in nisbeiet declares that the 
Settyil) cases supra, is in all essential respects similar to 
the eave at bar and particularly calls attention to the following 


Jangunge ef thet opinions 


“She wap not paid for the tims consumed in traveling 
from Vahkosh to Neenah, and it is ¢oubtful if any cirewsstances 
are pyresent which placed her at the time of the accident in a 
position where she may be said te have been performing duties 
eriging out of her employment and incidental thereto, but this 
becomes of ne consequence in thie case .as, even if she did 
receive compenestien under the Yorkmen's« pe ge! Aste it 
éoes not bar her right bd a was e civ “; he. 






Bs were madee ory po pre’ ageina 

an Age t by reason ef en of the vomenndat under the 

cireumstances because of the presence of a common insurer of the 
employer and the negligent de«fendante* 
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Defendant's counsel insists that the expression in the 

opinion “there was an offer to return ané proper credits ean be 

iven for such sdyaness ag were made" decisively sustains the 
position of defendant. that, while the presence of « common insurer 
Preserved te the plaintiff, Cottrill, her common law right of 
action againet the third party wrongdeer, she was required by the 
dudgment of the court in enforcing that lisbility te allow eredit 
on the judgment entered for the ageregate of compensation paye 
mente previously mace to her by the insurer. 

We find nothing in the sbave queted language or any 
other expression of the court in thet opinion that afferde any 
reavonable basis for defendant's counsel's deduction er conclusion. 
A @areful reading and analysis of the opinion conviners us that the 
statement of the court “there was an offer to return and preper 





| eredits ean be given for such advanecs as were made," was predicated 
on the court's conclusion that “it i« dowbtful if any circumstances 
are present whieh placed her at the time of the secident in a 
position wheve she may be eaid to have been performing duties arise 
ing out of her exployment and incidental thereto." the court did 
met state compensation payments made. It said “such advances as 
were made.” ‘Ye are aleo convineed that when the cours said “proper 
credits ean be given for such advances as were mace,” the court 
referred te moneyo mistakenly er inadvertently «dvaneed under a 
misapprehension that Cottrili was injured during the course of her 
employment, ond not te compensation payments rightfully and properly 
made in « ease without the purview of the Yisconsia Yorkmen’s 
Compensation Actes 

Pefendant contends that while it is legally impossible 
for it te acquire by ascigument, and the statute excludes it from 
the provisions for sutem=tie assignment of such cisimse still it 
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must have a beneficial interest in the amounts revovered from 
the third party wrongdoer by employees or their beneficiories 
when 1¢ has paid compens«tion to such employees or their 
beneficiaries usder the terms of the “isvsonain Yorkucn*a 
Compens:tion act. 

| Defendant's claimed discharge of ite liability under 
its public liability policy isswed te plaintiff ia predicated 
on figures and bookkeeping, rather than actual payments made wy 
it because of the railroad company's liability. It is precluded 
by the Yiseonsin law frum acquiring by ascigmment any legal 
right by reason ef ite payment of compensation on accownt of the 
injury or death of en employee, in or to any clnim such employee 
or his beneficiaries may have againet o third perty »wrengdoer 
because of its dual role of common insurers 
. In our opinion the beneficial interest im the paper 
settlements or paper eredite ageimet ite liability on ite indemmity 
poliey, which defendant secke to assert, is not contemplated by 
the Yorkmen'’s Compensation act of the State of "isconein, “e are 
@learly of the opinion thst under the provicions of the act defend 
amt is mot jurtified in ¢laiming diccharge of ite liability under 
dts $20,000 indemity policy ieencd to plaintiff, exeeyt as te the 
$6,586e35 actully paid te the respective claimants on behalf of 
plaintiff and the railresd companys ‘The balanee of its elsim of 
Aiecharged Liability of the $20,000 incemmity policy is purely 
artificial, There remains a balance ef wndischorge? lisbility on 
this policy more than sufficient te satisfy the judgaent in this 


Sauste 
Yor the reacens indicated the judgment ef the Superior 


eourt ds affirmed, ApPIKMED. 


Gridley and Seanlany JJe, concurs 
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DELIVENED THE OPINION OF THS COUNT. 

By this appeal defendant, “est Gide Graiding & Mubroidery 
Company, & corporation, secks te reverse «a judgment rendered against 
it for $470 in a trial by the court without a jury in the Uunicipal 
gourt of Chicage, in favor of John Be Mallern, Ire, @t Sles plain- 
 * biffe. 

Plaintiffs, April 14, 1932, originally seewred a Judgment 
by confession for the above smownt om = lease, which emount represente 
eé $200 claimed to be due as the balance of rent for the month of 
November, 1921, $250 rent for the month of December, 1931, and $20 
attorneys’ feese Upon defendant's petition and motion te vacate the 
judgment by econfesaion it was granted leave to ¢ofend, and after a 
full hearing the court confirmed the judgment theretofore entered by 
confepsion. ay 

Defendant was oecupying space in premises beloncing to 
plaintiffs under « written lease which provided for payment of $250 
rent monthly in advanee for the year ending Lecember 3], 1931. 

Defendant alleged in ite petition to vacate the judgment 
that on er about March 25, 1951, plaintiffs, throush their agent, 
granted it a reduction of rent to $200 a month fer the unexpired 
term of the leases that thereafter, com-encing with the month of 
April, 1931, defendant paid $200 rent for cach month, up to and 
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Ancluding December, 19313 and that the rental payments for these 
nine months were made by checks for $200 each, whichwere accepted 
amd cashed by plaintiffs as payment im full of the runt for those 
months. Defendant demied that 1t owed plaintiffs $470 or any other 
eum for rent. 

Defendamt contends tha: the rent stipulated in the written 
lease was reduced from $250 to $200 a month by an oral agreement 
between plaintiffs ani defendens for the unexpired term of the lease; 
that the payment of the reduced rent by the tunent, and ite receipt 
by the landlord, was im execution of the oral «greement and pree 
Cluded the landlord from recovering the differenes between the rent 
stipulated in the lense and the reduced amount peld aw and fer rent 
by defendants that the oral agreement for the reduction ef rent 
cometituted a gift to the tenant of $50 a month, and that upon the 
payment of the reduced rental each month and ite acceptance by the 
landlord, the gift of the amount of the agreed reduction for each 
month was executed and irrevocable anc barred recovery as to such 
reductions 

Plaintiffe' theery is that they never agree or consented 
to a reduction of defendant's rent, and that the payments of $200 
mode each month for rent were accepted on account only ami credit 
allowed defendant on the total indebtedness due plaintiffe from 
écfendant under the terme of and fer the period covered by the 
written leases 

it is urged that the trial court erroneously determined 
the igevue in this cause on the theory that « parol agreement to 
reduee the smount of remt specified in a written lease wag invalid 
and void beenuse no consideration was shown therefor. “e find no 
reavonable basis fer this contention in the recerd. 

We are satisfied from a complete examination of the record 
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and a careful analysis of the evidence presented that the issue 
presented to the court wae purely snd squarely one of fact. It 

ie apparent that the decision of the trial court won based upon 
the failure of defendant to establish by competent evidence the 
eral agreement for the reduction of rent, rather than upon the 
invalidity of such « parcel agreement. It ia conceded that euch 
an agrecment, when executed, is recexnised under the lew ax binding 


upon porties to ite 
The record discloses a sharp conflict Between the evie 


dence introduced by plaintiffs ant cefendant «sc te whether there 
was @9 oral agreement for the reduetion of rent. Plaintiff 
Mallere, and other witnessen testifying im plaintiffs' behalf, 
stated positively thet, olthouch the seeretary ef defendamt repeatedly 
requested a reduction im the rent provided wider the lease because 
ef the depressed condition of its business, no agreement woe made 
in March, 1931, nor at omy other time for a reduction from the 
amount of rent eapecified in the leaseg that commencing in April, 
1941, and for mine montha, including December, 1951, defendant, 
contrary to the terme of the lease, mailed ite sheek fer $2009 each 
month rather than for the $250 monthly rental provided in the lean, 
and that they accepted itg that inasmuch as no instructions 
accompanied the paymente as to their appliestion they eredited them 
on cefoncani’s monthly rent account commencing with the month of 
April, 19513 thai repeated requests were made of defendant for the 
balanes of rent due and statements leit with it showing such 
balance from time to times that representatives of defendant 
continuously pleaded for additions] time, urging unfavorable 
business conditions; that a new lease wae executed between the 
parties for the seme premises for the year 1952 at a reduced 

rental after defendant had agein promiced to pay the balance due 
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on the 1931 renty ané that defendant's arbitrary deduetion for 
nine months of £50 « month from the rent apevified in the lease 
left 1% indebted to plaimtiffs?200 fer rent fer November and 
$250 for December, 1931. 

Witnesses teetifying in defendent's behalf declared 
that upon being advised of the precarious condition of defendant's 
business, plaintiffs through their authorised agent on er sbout 
March 25, 1931, at defendont’s request, entered inte an oral 
agreement te reduce the rent from $250 te $200 a month, and thet 
im accordance with the terme of that agreement defendant fore 
warded throuch the United States mail te plaintiffa ite oheck 
fer $200 fer ench of the mine months from April, to and including 
Deeenbers 19515 that its check exch month was accompanied by a 
Letter advising that tac cheek was payment im full of the rent 
for the particular monthg that no statements were ever delivered 
or sent to it claiming auy Balance due for rent, that no requests 
were made for peyment of any balanee of rent elaimed to be due and 
that the firet notice defendant had that plaintiffs cloimec any 
balance due for rent was the servieo ef an execution om it follew- 
ing the judguent by confeseiong that leanes were exeewted between 
the parties for the same premises for the yenr 1932 ond again for 
the year 19S5gand that seither «t the time of their execution 
ner prior thereto was any demand amide for suy balance of rent 
Claimed tc be due under the 1931 lease, or any mention mace of any 
such balance. 

Plaintiffs insicted on the trial that no letters cecompanied 
the checks in question, a¢vising that the checks for $200 mailed 
by defendant and reecived by pleaintiffe for the months from ‘pril 
to December, 1931, were payments in full of the rent for the 
respective monthee Pefendant offered in evidenee copies of 
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nine letterm, the originals ef which it claimed accompanied the 
mine checks for the months tinvrelved in thie proceeding. Plaintiffs 
in effeet charged that the copien of these mine letters were manue 
factured for the purpose of the trial. Defendant countered te the 
game effect that letters or copies of letters offered in eridenese 
by plaintiffs were spurious and monufactured, never heaving been 
either sent or received by defendont. 

Where practicelly every sxlient fact was controverted 
as it was here, the low ie clear and well recognized that a court 
ef review will not disturb the finding and judgment of the trial 
court on isoties of fact, unless such finding and Judgment are 
manifestiy seainet the weight of the evidence. 

This ¢atise was peculiarly one where the judgment of 
the trial court oust necesssrily preveii. The contentions of the 
-parties on the facts were diemetrically oppesed to exch other. 

The material ond decisive factors recuiring the deterwination of 
the court were the uredibility ef the wituecsaes ani the outhentiedty 
of the various disputed Ictters reesived in ovisenses The trial 
eourt had am opportunity ef seeing and hearing the citwesses and 

ite judgment should net be set aside umless we are satisfied that 

it 42 contrary to the law and the evidence. iymch ve Mast 

163 Tlle Appe 7593 Cole & Company ve Brad & g | 
163 Tll. Appe S665 Menth ve Moll, 163 Tlle ‘ppe 4283 Johnson ve 
MoWollisy 228 Ills 352, 

The trinl judge indicated by his finding ‘that the parol 
agreement fey the redwetion of the rent stipulated in the «ritien 
lease was not sufficiently established by the evidenee and that it 
waa not proven that plaintiffs accepted the $200 monthly rental 
remittances ag full payment of the rent for the reapective monthaes 
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SUBTRS } 
Wor the veasens indicated herein, the judgment of 


the Bunicipal eourt is affirmede 
AVPIRME De 


Gridley aud Senanlan, JJ+, concurs 
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MIDI LUSGEM, Executrix, and ~ 
EDWARD i, KOWRDIECK, Bxeouter of the 
Betate of John Lussem, Deceased, and 
KIMKIZ LUSSER, 

Appellante, 


Ve, 


GUILIO PETIYO et al., 
‘ Appeli¢es, 





979 T.A. 620 


aR, PRESIDING JUSTICH SULLIVAN 
DELIVEARD Thi OVIRIGN OF THY COURT, 


Sy this appeal complainants sees toe reverse a deeree of the 
Gireuit court dismissing their bil. fer want of equity. The decree 
wae based on the resort of the Master in Chsneery. bo point is 
raised on the pleadings. 

The bill of complaint alleges that Jebn Luseem, one of com- 
Pisinants, sines deceased, wae the owner of Lote 5 and 4 in ques. 
tion, situated at 1004-1008 Jo. Western avenue, and that Minnie 
Lussem was his wife; that on Octeber 30, 1922, he entered inte a 
written contract waich provided for the sake of the lets te Gailie 
Petito and Vineenss Petito vor the consideration ef $4,000, 42,000 
to be paid upon the signing of the centract and (560 or more semi- 
annually thereafter, and that whem $4,000 had been paid complainant 
was to sonvey the property by warranty deed to the purcheeers, 
taking baek notes secured by 4 trust deed on the premizes for the 
bealanee of the purchase price; that the contract provided that as 
an additional consideration cowplainants were to retain eny award 
ordered by the court as a result of contemplated condemnation ore- 
ceedings by the City ef Chicage againet the enst 17 feet of the 
Lote fer the widening of Western avenue; that the purchasers were 
to pay ay ascésements levied because of such imprevement, and 
that in the event the improvement war not mode the purehasers 
were te pay a» additional eonsideration « sum soual to the con- 


templated avard; that the cevenants and agreements of the contract 


















} ~ 
4g wh, 


OH Pt: sunt * 









‘oso a T e +e irs Av as en 
| ont we memes eer ot vieee ep nwilatqane kavage ons “ 


meh es seotmcrnaemiticotess og 











po aaa 
s Sven tata bite , ose aeaiadel et tovs-boos tot dowd, 





 gallawe 08 eecig ouie tp 9Xen ond 102 bobtvong dotdy tooxonen ned 
eed cement Yo dattexndisaes ods ra't osises meen ban ¢ 





venbendiin eat of heat vionrtew ee \otegong edt worms 

ast to souknere dt > beoh geuts a yd bexwous eoson dead 3 
ae tastt bubivere toes moo oily tend. ,;eobrq osedurtg ond Yes ; 

hises vam nletert 09 erer adelesth Legian aetintebieags Leaoks ts 
“eta fol taimebaos botulouetmao te tinea ‘& se tvwoo ont we 
ens ‘te test Cf ¢eae odd toenegii yen belt te ¢hao ang ea 
o1ew stoenitor we odd tact pomewire aragne® Yo aahue be ie 
ben ,Smonvorqat deon Ro smonsed Bel vel: atmuesacna we wes 


y 













i } ih o\amee oat Pm Iauoe aque & 02 feteb tains bastion en en : 
mie ye LE oe rae ~ 


. teetdade ex? to atnpmeetye hse » Paa@ne ro, ‘ens sadt yeawe n§ sisaanall 


-2= 


were by ite torms binding on the heirs, executors, adminietrators 
and assignees of the partios; that the contract was recorded 

against the title to the lots Geteber 3, 1922; that on May 1, 

1925, the purchasers had paid $4,000 on the purehase price of the 
leta and lussem and his wife bywarranty deed conveyed the lots to 
them, taking baek their truct deed securing note No. 1 for $4,000, 
representing the remaining half of the $8,000, and note io. 2 for 
$3,000, the approximate ameunt of tie contemplated oward, which 

was eonditionsl and to be vold upon recelpt of the award by Lussen; 
that Hote No. 2 was placed in escrow with the Chicago Title & Trust 
Cempany; that the City of Chicago through condemnation proceedings, 
teokthe east 17 feet of lets 4 and 4 and wae ordered by the Superior 
court to pay therefor 64,000 te the ovner or person entitled therets; 
that theresfter on July 16, 1028, the Petites executed a trust deed 

. $e secure @ loan ef $25,000, and ou August 350, 1920, executed ane ther 
trust deed to secure an additivneal loan of $5,000 on the premises; 
that om April 1, 1926, the Petites by warranty deed sonveyed the 
property, except the exst 17 feet, ts one Sehwarts and on October 

8, 1928, conveyed the east 17 feet of lote 3 and 4 to Tony and Anna 
Angileri; that sn assesement of 32,24) against the property fer the 
widening of Western avenue has not teen paid by any of the defendants 
and that unless it is paid the City 6f Chieago will deduet it in 
pursuance of the etatute from tne amount of the award; and the bill 
prayed thst defendants or seme or either of them be required to pay 
the assessment of $2,280 sta.ding against the property because of 
the improvement, ami that defendants be reetrained from attempting 
to collect any part of the $4,060 award finally made, and that the 
City ef Chicago be required to pay te complainants 34,000, the 
amount of the award, 


The various defendants filed snewerg denying that domplaine 


ants were entitled to the relief prayed. The answer of sxxirriitity 
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Sehwarts denied that $4,000 was awarded to complainants in the cone 
demnation procesding, but asserts that on April 19, 1928, that 
amount was awarded to the owners or parties interested in the 

lets in question. 

The anewer of the Petitos aduits the contract for the sale 
of the lote but asserts that complainants! warranty deed to them 
contained no condition, limitation or restriction, and denied that 
Complainants never reesived any part of the consideration for their 
mete Bo. 2. it alleges thet on Bay 15, 1924, they guve somplain- 
ante their note for $4,000 secured by truest deed on other real esq 
tate which discharged their note He. 2 of ay 1, 1925, for $3,000; 
that on April 12, 1929, they guve complainants their nete for 34,000 
secured by trust deed on still other real estate, conditioned that 
the payment te commplainants of the award for the condemnation of 
the enet 17 feet of iets 3 and 4 for the widening of Sestern avenue 
gall conetitute a credit om the note and that this note was given 
in discharge of the note and trust deed of May 16, 1925; that the 
Tights ef the holders of the $25,000 /seuurea by the trust decd ef 
July 16, 1925, are paramount and euperior te the claims of all ether 
parties te this proceeding, 

The appellees, ¥id-City Yfrust end Savings Hank, Joseph 
Levinson and 4, AR, Otto, were named as co-defendants, tegether with 
eertain other parties, in the crose bill filed by Tony Angileri «n4 
Anna Angileri, two of the defendants to the original bill, which 
eroas blil wae dismissed for want of proseeution by the decrees dise- 
missing the original bill for went of esuity. ‘the eroes bill and 
the several anewers thereto disclose that the Mid-City Trust and 
Savings Senk has ne interest in the record title te lots 3 and 4 
in question, exeept the east 17 feet thereef; that Levinson is the 
legal owner and holder ef $7,000 of the bonds cf the $25,060 loan 
secured by the trust deed of July 16, 1925, covering the prenises 


in question; and that H. R. Otte is the Legal owner of record of 
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lets 3 and 4 exeept the exst 17 feet thereof. 

The evidence on the material iasues, which is largely docu- 
mentary, is undisputed and discloses that on end prior te October 
30, 1922, John Luacem was the owner of lots 3 and 4, deseribed in 
the bill of complaints that October 50, 1922, John lussem entered 
into an agreement in writing with the defendanta, Guilie Petite 
and Vincenza Petite, to convey to them lots 3 and 4 fer the sum of 
$8,000, payable $2,000 ensh and the balance in semi-annual install- 
ments of $500 each, the purchasers to pay all texes, asseacmentes, 
eto, levied subsequent to 1921, and to keep the premises inewred 
against lose by firey the grontors to retain the amount ef a cone 
templated award in a condemnation proceeding involving the taking 
of the east 17 fect of the lots for strect purposes in the widening 
of Vestern avenucg that thereafter on May 1, 1925, the Petites 
having paid to lussem the sum of $4,000, received a warranty deed 
te lote 3 and 4, and exseuted two notes and a trust deed to the 
Chicago Title & Trust Company, trustee, to secure the payment of 
the notes, note Nose 1 for $4,000 being for the balance of the pure 
chase price of anid lots (except the east 17 feet thersof), and 
note Noe 2 for $3,000, balance due on the purchase price of the 
east 17 feet of the lots in case the city did not take game or 
Iussem did not receive the condemnation award for some from the 
citys that note Nee 2 was placed in escrow with the Chiesge Title 
& Trust Company to be cancelled and delivered te ite makers, or 
their assigns, in case said widening is consummated and the award 
paid to Lussemg and that the warranty deed from ecomplainante to the 
Petites and the trust deed from the Petites to Chieage Title & 

‘rust Company, trustee, were recorded May 12, 19283 that May 
ea, 1928, the chicage Title & Trust Company, trustee, executed 
 Pelense of the trust deed, pursuant to the written authori- 
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gation of John Lussem and Guilio Petito, dated May 14, 1928, which 


release Was recorded May 22, 1928; that July 16, 1923, the Potitos 
gave a trust deed on lots 3 and 4 to the Chieago Title & trust 
Company, trustee, to secure a loan of $25,000 made by them on that 
éute, and August 30, 1928, the Petites gave a trust deed on the 
game property to Vincent Chisesi, to secure an additional loan of 
$5,000, and that these trust deeds are unreleased and wmeatisfied 
of recorédg that April 11, 1920, the Petites gave their warranty 
Geed to Ben Be Goodman, conveying lote 3 and 4 (except the east 17 
fect thereof) and alae gave a warrenty deed dated October 8, 1999, 
te Tony and Anma 4ngileri, conveying to them the enst 17 feet of 
lots 3 and 4, both ef which documents were recordedg that -pril 12, 
1929, the Petites gave to lussen their trust deed on certain lots 
26 and 27 to secure their $4,000 note, which trust deed provides 
that if the City ef Chicago ahsall pay to Lussem the award of 944000, 
- OF any part thereof, as compencation for the east 17 feet ef lote 3 
and 4 for the widening of Yestern avenue, such sum #0 paid shell be 
® eredit on the notee 

Complainants contend that the interest of defendants 
Guilie Petite and Vincengza Petito, and all parties holding er claiming 
any interest in or to the east 17 feet of Lote 5 and 4, through 
or under them, is subordinate and subject to and bound by the terms an 
conditions of the written agreement for 4 varranty deed of Ovteber 3, 
1922, between Luscsem and the Petites, notwithstanding the release of 
the trust deed of May 1, 1925, on May 225 1928, by the Chicsge Title 
& Trust Company, trustee, pursuant to the written sutherization of 
John Lussem and Guilie Petite of May 13, 1928; and that complainants 
alone are entitled te reeeive the $4,000 award from the city of 
Chicege for the condemnation of the east 17 feet of lots 3 anc 4, fra 
and clear of any charge or assessment made against the property 
by reason of the improvement. 


Gross defendants' (appellecs’) theery is that, having made 
mo reservation of the award in and by their werramty deed to the 
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Petites and Lusasem having autherized the cancellation of the $5,000 
nete held in eserow by the Chicago Title and Trust Cempany, and the 
Yelease of the trust deed covering lote 5 and 4 given we security 
for this note, the Lussems waived and released their right te a 
lien on the avard; that upon the cancellation of the $5,060 nete and 
the release of the trust deed all parties becoming interested in 
lots 3 and 4 subsacquent to the release had the right te assume that 
Lussem waived his right and claim te the award and were not bound 
to examine the titie to ether real estate te discover poseible 
reservations of Lussem's claim to the award in notas and trust deods 
against other property substituted for the $3,000 note and trust 
@eed against Lote 3 and 4 released May 22, 1928; and that by reason 
of the delivery of the warrenty deed to the Petites without any 
reservation of the award ond the witherizgation to the Ghicago Title 
. and Trust Gompeny, Trustee, te release the trust deed of recerd 
againet thie preperty, somplainants are estopoed from claiming the 
award; that the awerd ie not iwpreseed with an equitable lien in 
faver of complainants; emd that the right, title and interest »f all 
parties to this precerding are subordinate and subject to the righte 
of the helders of the 225,000 bonds secured by the trust deed of 
July 16, 1925. 

Upen reference the Laster found that the Lussens by their 
Warranty deed to the Petitos did net reserve any right in and te the 
award, snd that without any such reatriction or reservation subse- 
quent purchasers or incumbrancers 414 not have any moans of knowing 
thet they reserved eny right to the award; that the only notice 
of record to subsequent pureshasers or inewibrancers of the Lussems! 
claim to the award that could be binding on them wan contained in 
note io. 2 and the trust deed of Bay 1, 1925, recorded May 12, 1926, 
from the Petites to the Chicage Title and Trust Company securing 


seme; that this trust deed remained a lien of reeord until May 2%, 
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1928, when it wae released pursuant’ to the written sutherization ef 
Luseem and 3mm Petites thet at the time of the relense of thie 
trust deed John Lussem accepted another note and trust dead against 
other real estate as a substitute fer and in safiefaction of the 
Petitos' $3,000 note of Kay 1, 1025, thopayment of which wan con- 
@itioned on the sbandonment by the City of Chicege of the praject 
ef widening Yeotern avenue ond the condemnotion of the enst 17 Teet 
of lote 3 ond 4, und reported as his conclusions that upon the 
ganeeliation of the original note and the release of the trust 
deed securing it, any subsequent bone fide purchaser or incumbrancer 
had the right te assume that eomplainanta had cancelled, raived and 
Yeleased any claim they had to the award, sinee the Lact netice of 
record to the public of slaimentet eliaim or rignt te the award was 
eontained in the released truet deed; that the release of the trust 
deed of May 1, 1928, cancelled ecomplainantea’ right to the award as 
against subscguent innocent purchasers or incumbrencers; that, note 
withetanding the manifest intention of complainants and the Petites 
in their various transactions to secure the interest ef comsleinants 
in the award, subsequent purehasersa or incumbrancers were only bound 
te exawine the title record of the lets in question end pet the ree- 
ord of any other real estate; and thet by reason of the aceeptance 
of substituted netes and trust deeds against other preperty, and 
the releones of the original trust deed, complainants ara entonped 
from claiming the award er succes#fuliy asserting that the award was 
iupreseed with an equitable lien in their favor. 

Upon approval of the master's report by the court, a decree 
Wae entered diawis#ing the bill fer rant of equity. 

The courte have unifer@ly held that, if the owner of a morte 
gage through hie own neglect or mispiseed confidence is responsible 
for its being relesved of record, he will net be permitted te 


establich hie lien te the detrimest ef one waco has innocently dealt 
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with the property in the belief that the mortgage wae satisfied, 

In the absence of any notice or ground ef suspicion it is 
not the 4uty of a subsequent purchaser or ineumbrancer to ebtain an 
admission of payment from the holder of a nete secured by a trust 


deed regulariy released of reeord, 


in support of this dectrine in Lennarts v. Guilty, 191 [11. 
174, the court said at pages 174, 179-180: 


"The release of the trust deed eceuring the note of ap- 
peliant, by “opp, the truetee, was unauthorised, for the reason that 
the note was not paid, ‘he appellant snd Johanna Quilty beth acted 
in good faith and were equally innocent, and the question is, whe 
must suffer for wrong of the trustee and Lernhard Lehrend, whe pro- 
cured the release? the release of the prewises without payment ef 
the debt di4 not diseharge the lien as between the original parties, 
and would not discharge it as to any subsequent purchaser or mort- 
gngee with notice ef the breseh of trust. the rights of appeliant 
Would be euperier te any person chargeable with notice that the 
trust deed was released in violation ef its terms, The publie ree 
eorde of conveyances and inotrumente affeeting the title te real ene 
tate are established by statute to furnish evidence of such title, 
and a purchaser may rely upon sueh records in security unless he has 
notice or is chargeable in some way with notice of some title, econ. 
veyance or claim inconsistent therewith. In tis case there wae ne 
actual notice or knowledge, but Johanna Quilty, the purchaser, seted 
in entire good fuith, and paid her money relying ween the reeord of 
the release made on Hay 9, 1493, and reeorded August 21, 1493, show- 
ing the payment and the ai scharge of the lien. Havin, oo such knowl- 
edge, she had «a right te rely upen the reeord unless there was come~ 
thing to put a reasonable person upon inquiry whether there was some 
infirmity in the release. * * * The recording lowe ore designed to 
afford proteetion to parties acting in good faith and relying upon 
them, and in the sbsence of any netice or ground of suepicion it is 
not the duty of a purchaser te obtain an admission of payment from 
the holder of a note secured by a trust deed regularly release’ of 
record. there was notning in this case te give netice te Johanna 
Quilty thet appeliant had any lien upon the property, and she wae 
protected by the reeord.* 


In diseusaing the same principle in Vogel vy. Urey, 239 111. 
481, the court said at page 444: 


“The law is well settled in thie State that the trustee in a 
trust deed of the character of the one in question kas the power, 
as to third parties, to release the lim sreated thereby se as to 
revest the title in the granter, even though he does eo witheut 
the convent of the holder ef the indebtedness which the trust deed 
Was given to secure and in violation ef the obligation of his trust; 
( » 183 11. 523;) and such release may be made even 
though the indebtedness secured by the trust deed is mot duc at the 
time the release is executed. (Ogle v. furpin, 102 Ill. 145.) In 
equity, however, a release uneutoorized by the terme of the trust 
deed or by the consent of the eestul que trust will have no effect 
upon the trust deed as between the original parties or as to subse- 
quent purchasers with notice: (Ogle vy. Turpin, supra; Kann v. Jummel, 






















she khestae aan oungenen od dadt Yahied pis, nd Wereqory, ont 
02 th mokotgeue Ro Savery so telson yan Le sgapeda edtal 9, 
 aiarte of Wourtdagpal te wesatoreg semupeadua w To yuh ed 

touae ao ys Aacueoe estes «4 le sohion eri? aazt tnomeng Yo ‘a, 
suo9e% to besosien yltalinier 

£01, £8 <esieeemenmin ai onizsood aiad Iq treaqua ak, | 

10BL-00L ATL segeg ta bine, a1woo. ® i 
ro Saar Sh heed Java? ame to — 


bealrioitiens ase ,setewtd sat , edo! 
re 2 thos hia dam linees ail pon. 
-eig , “ae. vo 






on) ‘ban ,Jaonennt (i Lekipe orew b O 
: erei bax eotewss ae 30% pT tee 
nyse svolsinw aceloarg off To eane di f ont 
Hg iotsie aft poewdod Aa oetd eet ogre th t 
i om t¢ meecdbing thaupeadwe yoo OF we 2 egiacse ei 
rehare Sind Ye etdpét etl .tausd bo deeotd off, Yo oolton A 
42 fais saifonu Ativn ofdaugtaco aseteq Yar of ree 
-oe% eliduq ef2 amid efl ‘te avitetoty ab hesaolet naw > 
~09 Lees of olili 03 yaltosTte efimustgead? hae aséonsye vaoD ae 
4atthi dose to soa hive Medal of efutate yd dodo litatas i 
Od eeeiow Yittwoea af shtena: dowe nequ ylet Yam TosedotnG 4 bi 
+tgn ~@Lalt want to ool? of Abr yew seme ah © al 
o% Saw OTeRS Sus de) ail ,déieeaedd justeleacoal mts lo 20 
hotee ,tneatiotiag ait , (i tiuyp eninodel ted »apbe twat to aolt 
to. @ 98% necu Bayles ence tad blag bar ,Atis? Boog @ if at 
"ae ve “og A Fauyua Kebtcoct Sue ,800L ,@ gad od ehen | a a fs , a 
foal dove om ymiveali «Beit ei to oaredue tb ec? bus taosyeq emf ‘a 
69 au oxeds capa broent edd wogu yet of tiyit « a4 § 4 
@ a2” ete0o sedgedw wilupal noag sense ofiemsset a tea 8 ag 
benaiosh ote aval galiroset oc? * + * .opeetet ens | nite, 
“Bomu gnigtet hae diiat heay af yaitos éabeune of aolise. omg ci hs: ae 
ak ak Satnbonnn to bawoxy to soliton yaw to seoeeds ost at Danie 
‘mert duseusq to nolenivh« a alside of teeedeisg 2 te \sash a. aa 
‘te Aasaeleat ysttaiuget Beoh dows? « yo betapse offen a Bo odes a 
aadaciot of esiven eviy of vaso uiay at gakdcem sav etext? oot Ss 
saw ofn hon ,ylteqote edt aeqw.meli yar bud te Legge sauld ‘ 
* Steset ear td 







* * 
ee tor” ae 
Mees 





* + as 
oe a Ne 
‘] 






tii St2 Koad ot done¥ ai efyloalte omed ois wit aawoo Eh at OF ee 


tbh eusa te Stas stwoOe ‘oat co 


a at @edears odd ders efagt Bind af belifed Linw ai is eat 
ewe 34% ead aolte—ug af emo ect to xefseneds of? to Bead sawed 
at ea os ydeow ct Hetsexe aoll e7 sansiot of ,aeletag thei a ae 

tweety of seoh af eyo, seve ,sedeaty o47 Wh lets ome, sore, 
Desk seuss 283 olde aneateddobal eat to ianfod ond 16 Jase 9 i 
pheet? wit le solteut 60. ei Yo aoddaioiy at bite eaneee Of 
aeve abou ed you seasles Meme ban (7588 .2i1 Be aga 
edt te eub joa al book saute 83.40 botngsa rear A oy $ sARwon 
al (.8af .£f1 BOL, ) «bed: oexe ef eanelex oa7 sat 
tawyd of% to guavas cit UM sven eronlot ¢ apt boas a¥t 
ges Tie oa eved ifie teint ayo dutaso edd to ¢aeeaeo ofS yd to 
eqadum 92 a8 to anlsiag faaigite edf apevted ap foek seuts ef? aoge 
 fenmenb .v ted serge , there? .¥ pABO) Ie0ltton adiy erpendoteg ‘Sneup 



















XZ, 191 11). 174; Savighorst v. Sowen, 214 
4 if ip a! 4 * a rs =@ 102 Ue 8. 


845.)" 


bieut Ger 





— ~ 


In Vombrack vy. Wayra, 532 Ill. 608, the foliowing language 


wae ueed by the court at page 512: 

*The public records of conveyances and instruments affeet- 
om the title te real estate are establiahed by atutute te furnish 
evidence of such title, and « purchaser may rely upon such ree- 
ords in security unless he has notice, or is chargeable in aome 
way with notice, of some title, conveyance er claim inconsistent 
therewith. LSARATAR Te UUs RE: 19] Til. 174; jobbtont a1 besene 
ow 86 id. 497. ewiee the Supreme Court of the United States 
; R » 2 Fell, 22, said: ‘The object of all 
regietry laws is to impart information te parties dealing with 
property respecting ite transfere and ineumbrances, and thus to 
oo them from prior secret conveyances and liens. It is to 
t registry, therefore, that purechssers, or others desirous of 
aseertsining the condition of the rroperty, must look, and if net 
othervire informed they can rely upen the knowledge there obtained, '* 

Complainants insist that the centract for the cale of lots 
3 and 4 containing the reservation of the award te them, executed 
Oeteber 30, 1922, and recorded on the same day, remained uneancelled 
ef record and was ample and sufficient notice to the world of com- 
Plainantes'! interest in and claim te the award, 

It is sufficient answer to this contention to state that the 
recording of the trust deed of Kay 1, 1925, also evidencing aw it 
4i4 complainants’ cleim to the award amd the release of record of 
this trust deed, May 22, 1928, wae netice to the public that eou- 
Plainants' claim to the evard was extinguished by payment or other- 
wise, The release of record of the trust deed was more than two 
and one-half years subsequent te the date of the contract and ite re- 
eordation, and, inaseuch as the trust deed alse contained provision 
for the payment of the avard to eomplsinanta, subsequent purchasers 
er incumbraneers were warranted in relying on the release of the 
trust deed as an extinguishment or cancellation of the claim to the 
award, 


Jehn Lussem suthorized the trustee in writing to release the 
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trust deed of May 1, 1925, and the release wan executed and recorded 
Bay 22, 1925. Thereafter on July 16, 19238, the Petites ebtained a 
lean of $25,000 on the premises and exeouted their trust deed to 
the Chicage Title and Trust Company to secure the indebtedness, 

and on August 3C, 1928, obtained another Lean of $5,000 giving as 
security therefor its trust deed covering the sane premises, Seth 
of these loans were made by innocent parties on the strength of the 
public reeord of title manifesting the release on May 22, 192%, 

of the trust deed of May 1, 1925, end witheut aotice or suspicion 
of reservation of any kind by Jekn and Minnie Lussem, the original 
grantora,. 

We ure of the opinion that, under well established pringi- 
ples and the law as enunciated in the cases cited, the innecent 
subsequent incumbrancers are fully protected by the recerdstion of 
the release deed of Bay 22, 1926, 

Yor the reasons indicated the decrees ef the Circuit eourt 
is affirmed, 

APYTRKED, 


Gridley ané Seanian, JJ,, ceneur, 
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Appellees Oia 
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MA. JUSTICE GRIGLAY DSLIVENGD TMS OPINION OF THE COUNT. 


Upon & second jury trial of om aetion im ssqumpuit, 
commenced on Huy 3, 1929, to recover conmissiens ae a read 
eatate broker, plaintiff hed a verdict for $15,040, and upen 
the hearing of defendant's motion for a new trial he remitted 
949260 and om Oeteber 20, 1932, judgment was entered against 
‘¢efendant for $4,750. The present appeal followed. 

Upon the firet trial im April, 1931, there wae a 
verdiet and judgment in plaintiff's favor for $4,750. ‘pon 
éefendant's appeal from that judgment this court on February 23, 
19325 reversed the judgment and remanied the eumse. (Coleman ve 
Heuser, 266 Idle App. 597.) ‘The rengoms atated in our opinion 
(unpublished) for the reversal wore in substance (@) that the 
evidence did not sufficiently show that plaintiff was the gree 
curing couse of the sale of the farm in question about July 5» 
1025, to the "Brotherhood of american Yeomen,* a corporation 
(hereinafter referred te as the Bretherhood); (b) that we failed 
te find im the record sufficient competent evidence tending to show 
fraudulent actions or attempts, cither on c¢efendont's part or thot 
of representatives of the Brotherhood, to deprive plaintif’ of 
his commissions; (¢) that in our opinion the jury's verdict of 
$0,760 (whieh 4s 5 per cont of $175,900, - the price cefendant 
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received for the sale of the farm) was improperly influenced by 
plaintiff's letter te defendant of June 14, 1925 (a copy of 
whieh the court admitted in evidence ever defendant's objection 
that it was # self serving instrument), and that the admission 
ef the letter constituted prejudicial error. On the second 
trial this letter wae mot introduced in evidence, 

Plaintiff's declaration conzisted of a special count 
and the commen counts. Defendant filed a plea of the general 
issue and twe special pleas (1) failure of considerations, and 
(2) that “plaintiff never had exclusive authority to sell the 
property, and what authority he did have was revoked on to-wit: 
October &, 1924-" Yo these epecial plens plaintiff filed 
veplicstions. ‘Subsequentiy, on November 18, 1930, defendant 
filed an affidavit of morits, hereinafter mentioned. Im the 


‘gpeeial count plaintif? alleged in eubstance:s 


That on April 3, 19¢4) he was, and ever winee has been, 

@ lieensed real extate broker in Chicago; thot dofendant wae the 
ewner of « large farm property (déeseribing it) im the Township of 
pee ntl re 2 af Pooye seypcaons thet on sea ong 4 +e 
defend employed to procure & purchaser for operty 
at the price ef $200,000, and promised to pay to him the eustomar y 
rate ef comission for his services in precuring a purchaser, that 
the a sae of commissions well known to defendant, wan $ 
per gent of price ot which the property waa solég that there- 
after, and after accepting enid employment, plaintiif uacc due 
diligence to find a purchaser, ami to that end Listed the praperty 

hie weeks and spent much time, iabor and money in efforts te 
find a purehager; that “among his customers or correspondents” 
sUILERr au‘buythe property} nt sista le? took repressntetivee 
wi te 7 ook re 
ef the Srotherhood te view property} that dofendmmt did net 
knew them or the Srotherhoods; that finally the Brotherhood pure : 
chased the property on July 3, 1925 for the sum of towwits (200.0005 
thet sueh esle “was the result of plaintiff's effortss” that defend- 
ante “with the intent and ee of aveiding payment of a cosmission’ 
did not wake the sele direct the Brotherhood, but did on July Se 
1925 convey the property by worrenty deed to one Js Hs — 

the seme in turn conveyed it te the Bretheraood ¢ 

eeatinh of she’ te ing setemseth ie indebted te the slaimtiff ix 


the own of te-wits e000, BGs 
Im defendant's eaid affidavit of merits, in setting 


forth the mature ef his defense, he alleged in gubstanee i 
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that on October G, 1924, defendemt notified plaintiff? 
that all authority theretefere given to Kim to sell the yn tor 
was revoked; that the property waa mot seld until about 8 months 
after ali agreements between plaintiff emd defendant had been 
ganecelledy that the chaser of the property “woe procured by 
defendant without aid or acvistance of plaineart, who remiered no 
services in connection with the cales* thit after October BO, 1924, 
"“defendamt did not deal with any customer of plaintiff in the 
sale ef the property, tit deolt with and sold the preperty te 

: Braet elie” and thet all negetictions ree 
% eaic sale “were carried om by defendant without the 
aid and ascistanee of plaintiff." 

Gm the sevond trial pluimtif’ wae the prineipal witness 
in his behelf, and he ealied ae witnesses his two brothers, Key 
md Yrangig, aleo the dofendant, amd + He Hoffman, a divector and 
vice-presicent cf the Sretherheod during the yeare 1944 and 1026, 
Plaintirxf ales introduerd im evidence numerous letters passing 
between Kim and vertain officials of the Drotherhood, and a dheek 
of the Brotherhood for $20,000, dated June 13, 192%, payable to 
order of J. Bs Gacom, and beuring on ite fnee the statement: “In 
‘payment of Initial payment on Good Luck Farm, Dundee Tomship, 
Kane County, tilinoiae® m the back ef the cheek are omioracd 
the signatures of Bucen anc defemiant and the fact that the cheek 
was paid om June 17, 1925. Bacon was an enployee of the Ovotherheede 
During the introduction ef plaintiff's evidenee it was stipulated 
between the parties thet under date of July 3, 1925, defendant and 
wife conveyed the farm by warranty deed to Bacemy that om the same 
day lieeom, a bachelor, conveyed the farm to the Srotherkeed; ami that 
both deeds were acknowledged on July 3, 1928, before a notary publics 
and recorded in the offiee of the recoréer of ceeds of Kome -ounty, 
Tilimeis, om July 6, 1925. Ané defendant, ac plaintiff's vitnesa, 
testified that on July 3, 192%, he was, ami had been, the oener 
ef the farm in question and that he received for ite sale the 
eum of 81765005. 

Defendant was the principal witness in his behalf and 


two officiale of the Brotherhood testified for him, vigees Mork 
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T. RoKee (treseurer of the Brotherhood ond Chairman of ite Uhila's 
Home Committee) and Henry Y. Meyers (State mamger for TLLineis 

of the Brotherheed.«) Defendont testified in eubwlange thet be was 
oware thet pleintify during the emmmer and fall ef 1024 nad chowm 
the farm to various officials of the Brotherhood oni had made eon. 
timucd efferts to bring sbout a sole to it at defendant's price of 
$200,000, which he bnd teld plaintiff wae the lewest price for 

which he would se}2y that om Gctober 6, 19%4, he (defendant) wrete 

& letter (introduced in evidence) te plaintiff saying in parts 
"Please be advised thet I de nok wont you to sell my farm ineen as 
the Good iuck Vurmg" that thereafter he (defendant) empleyed 

another Chics¢o real estate brokers named Brown, to eell the 

forms that Sreomen imtreduced Bacon to him aad ke (defendant) had 
negoti-tions with Bacony thet he did mot knew thot Bacom represented 
‘the Grotherhood; thit 4% “did mot strike him ae peculiar thet Sucon’s 
first payment of $25,000 wae made by a check iasued by the Brethers 
hoods” that he endersed the eheok and deposited it im bis bank account; 
that Both Sacem and Sroomen are mow dendy and that the dey after he 
sold the farm plaintiff telephoned nim and arranged fer on interview 


a few days later. 

Plaintiff's teatimony o> to thie interview, which was 
had im defendant's Chicago offices, is in substamee that he wald 
to defendant that he kad just learmed thot defendant had sold the 
farm te the Bretherhood, that defendant knew that the Srotuerhecd 
“were my pooples* that he had interested tts officials in the 


purchase of the faxm amé that he Was entitled te hie coumissions; 
that defendant replicd that he hed met solé the farm the 
Srotherheed but te “enother man" whe he had peraemally secured 


ag a pureheser, and that plaintiff had met done oaything te precure 


that purchaser ané wos net entitled te amy commiccione; and that 
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plaintiff rejoined thst defemimt “wouldn't be eble te evade the 
payment of commisciona in that way.” 

Sue of the contentions urged by defendant's counsel for 
& reveresl of the present Judgment in that the court erred in 
allowing plaintiff to atate what wer endd by beth pertios at thig 
eeuversation» Tt io argued thet what pleimtiff teotificd he 
sale Curing the conversation wee self serving and prejudicial. 
We find no svbetential merit in the contention er argument. 

vefenéemt's counsel's maim contention is that the rere 
dict and judgment are contrary to the evidence and the law on the 
questions whether plaintiff's efferte in his negotiations with 
the officials of the Sretherheed were the preeuring cause of the 
ale of the farms ami ehether defendant was guilty ef fraudulent 
practices toward plaintiff. Ye enmmct agree with the contention. 
Im view of all the evidence contained in the present recerd we 
are of the opinion that theee questions wers peculiarly within 
the province of the jury to determine and we ure not disposed to 
distur’ the present Judgment. (Rigdon vv. More, 226 [lle 58%, 
3873 Hafner v» Herrorts 165 IRL. 242, 2465 Pube vs Mursh, 65 
Thke Appe 402%, 483-4) Hasse ve JoWmadmsy 175 tlle Apps 34%, S523 
Reed ve Youngs, 146 Ills Appe 21%) 2135 Logmett vo Supperts, 178 
Tlle Appe 280 232-23. Ggren vs Jumiall, 280 Ilie Apps SGd, 3873 


Yoellinger vs Fell, 261 Tlie Appe 271, 275+) 
hefen¢ent'«s counsel aleo contend that the verdict of 


$13,000, whore the largest possible verdict would be $4,750 (or 

& por cent of the purchase prices reesivea by defendant), indicates 
such pascion and prejudice on the part of i ke jury as Tequires & 
reversal of the judgment of $8,700. Wve find no substantial merit 
im the contention. The excegsiveness of the verdict wos quxred 


by the remittitur ef $4,250, amd this court is not fastifiee in 
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presuming that passion and prejudice iaflucneed the verdict of 
the Jury in plainiizt's fwvors (Abeliiogte obde liye Soe Ve Sorkowhotg 


265 llke Appe Ap 14-15.) 
Defemdsat's wounsel alec comtend thet the court committed 


exeox im acmitiiag im evidcenoe, aver & general gogjiuiion, four letters 
oitvered by pliainidii and written to Bim on the letterhead of the 
Brotherheed during May and July, 196, and gigned, during the 
sbeence of Mr. Ao ks Farmer (another official of the Sretherheod), 
“B, Gaasbera, sverctury te Ao Ke Former.” After exomining these 
letters we do not think thet their admiesion wae prejucieied te 
éefendant. ‘They were written at times when plaintiff was im active 
negotictions with Farmer and ether sfficiale ef the brothernaced 
concerning ite purchase of the farms were in anawer te letieors 
reeeived (rom plaintiff with certaim enédloeures, and amounted te 
‘nothing more then seknowleégnents of the receipt of plaintiff's 
letters om that their contents would be referred to Mr» Parmer 
upon hia relurms, dtee 

Finding no revereivle ercer ta the present record, the 
judgment of the superior wourt of Suteber Bo, L¥5a, iw affirmed. 

AFFIAMIDe 
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PROPLE OF THE STATE OF ILLINOIS, 
@x rele OSCAN NELSON, Auditor of 
Public Accounts, 





Compla inant s» 
Ve 
BUILDERS AM) MEACHANTS BANK & 
TRUST OOo, 


Defendant. APPBAL WROM 


| eaeetmenielanal 


HILMAR JOHNSON, Intervening 
Petitioner, : 
Appel lant, GOOK coUNTY. 





SUPENIOR COURT, 


at ase I.A. 621' 


Respondent and Appellees 
Mie JUSTICE GRIDLEY DSLIVSNED THs OPINION OF THE COUKT,. 


In a proceeding sgainet the Builders and Merehante 
Bank & Trust Gos, brought im the superior court by the People 
at the relation of the auditer of Public Accounts of Illinois, 
and in which ©1121 H. Wade had been appointed receiver of the 
aveete of the bank, Hilmer Johnwon, om November 17, 1932, Filed 
an intervening petition in which, after setiing forth his claim 
agsinet the bank in the cum of $1555.25, he prayed that the same 
be declared a “preferred claim,” and ordered paid as such, out 
of the bank's assets in the receiver's hands. after the receiver 
had filed an answer, denying that petitioner wee entitled to the 
relief prayed, there was a hearing before the court on a 
stipulation of facta, resulting in the entry of an order on 
December 2, 1932, that the “petition be am¢ the some hereby is 
Gemied.” From the order Johnson presecutes the present appenle 
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It appears from the certificate of evidence, duly 
certified by the chancellor, that the stipulated facts are in 
substance aa followas 


That prior te February 17, 1951, Johnsen was indebted 
te the bank in the sum of $2450, evidenced by his ogg pe 
note, dated Pebruary 10, 1931, and due om May 11, 1931, (copy 
of note set forth); that as collateral Johneon had deposited 
with the bank a first mortgage of $4,000, which he "had gree 
viously requested the bank to sell for #" that about February 
lSth the bank notified him that the “mortgage had been sold and 
to come ing” that on Vebruary 17th he enlled at the bank and talked 
with Mortin Katte, the enshier, alwo with Ps Je Selmidt, of the 
real estate department of the banks and also with irnest Lindskogy 
that Katte told him that "if he would purchase certain bonds from 
the bank for the differenee due him from the preeeeds of the sale 
of the $4,000 mortgage, he would be charged no commission ou sald 
sales” that Johnson assented to the prepesition and thereupon 
purchased from the bank three bonda, Wise "Nowe Sl, 52 and S4, in 
the sum of $560 enchs of the Bwald apartments, located at 4845049 
Rast Revenevoed avenue,” and “reevived said bonds, aloo o chock 
for $157.97, and a written etatement of the transuction." (Copy 
of the etatement set forth, dated February 17, 1951, showing a 
credit to him for the sale of said mortgage of $4,087.559 two 
Gebits against him, - one of (2416011 for the met amount due the 
bank on said collateral note, and the other of $1535.26, for the 
purchaseprice of the three bonds together with accrued interests 
and @ net balence due him of $137.97, for which amount, as above 
stipulated, he then received a cheek} « That prior to the cone 
summation ef the transaction Johnuon “asked both Lindskeg and 
Katte about the bonds and whether they were in good standing, 
and that he was tele by Katte and Lindekog that they were;" that 
Rang Ff told him that the owner of the building had not then paid 
twe (2) prepayments of principal which fell due on October 4, 
19303" and that he "first aseertained that these prepayments were 
not made about 2 or 3 months before the filing of the petition 
herein.* And "Johnson ales testified that the semi-annual inetali- 
mente of interest which fell due on Getober 4, 1930, were not paid 
by the owner.” 


It alee appeare from the eertificnte of evidence that 
“no evidence was offered on behalf of respondent” (the receiver); 
and that the sbove “was all the evidence offered and received on 
the hearing in the above entitled esuee.” 

The theories of petitioner, suggeeted in the allegations 
of his petition and urged by his counsel im their brief and argu- 
ment here filed, as to his right te recovers a 2 preferres claim 
out of assets of the bank in the receiver's hands upon tender of 
the three bonds, the amount he paid for them ($1555.25), are in 
subetenee (a) that a fraud was perpetrated upon him and (b) that 
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the felee representations by the bank officials te him av to the 
atatus of the bends, and the suppression of the truth as affecting 
the entire iseue thereof, create a “constructive trust* im his 
favor. In the orief here filed petitioner's counsel ¢ite and 
diseues numerovs coses as supporting ssid theories, andamcws them 
aret People ex rele Nelson vs Americom Trust & Savings Banks, 262 
Tlie Appe 458, 463, and Housewright vy. Steinke, 326 Ills 598, 404. 
Im the petition it in alleged that at the time petitioner purchased 
the vonds the semieannual inctalinents of interest, due on Octover 
4_ 1930, had not been paid by the owner of the property amd that 
eertain matured amounts on the principal had not been paidy that 
"defendant bank, by and throuch its officers and agents, did willie 
fully, ualictiously omc fraudulentiy fail te disclose to petitioner 
the fact that said bond igeue was im defaults” that “had petitioner 
then ami there known that the ower of the property had not paid 
the semi-annual installments of interest dur on October 4, 1930, 
and was also in default in certain payments of principal, petitioner 
would net have purchased the bonds and paid the considerntion there- 
for to defendant bankg" amc that petitioner “is ready, willing and 
able to make return of the bonds to the receiver." It appeara that 
the petition was filed on November 17, 1952, whieh is exsactiy 22 
months after said tranessetion with the bank was coneummateds, Vize» 
on February 17, 1931. ‘there is no allegation in the petition se 
te whem the receiver wae appointed or that when he took possession 
of the assets of the bank any part of the eum of money, $1535.25, 
@laimes by petitioner, then or thereafter came into the receiver's 
hands. md in the stipulation of facts, upon which the cause was 
tried, there is nothing to show any of these facte or ever that 
there were any assets in the receiver's hands. nd apparently no 
attempt was made by petitioner te trace inte the receiver's hands, 
im any particwlar fund er otherwise, said sum of $1535«25, or any 
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part thereofe 
In the brief and argument here filed by coumeel for 


the receiver om April 14, 1955, wherein they urged that under 

the pleadings and etipulnted facts the court's erder denydti¢e 

the prayer of petitioner's petition was right and showld be 
affirmed ,one of the contentions made wae that, in order te enteblish 
a preferred claim against the assets of an insolvent bank, it must 
be shown (in addition to shewing a basis in equity for the imposition 
of an equitable lien er trust) that “certain cefinite prepertys 
either currency or other assets of the bank, segregated as the 
object ef the lien or trust, ha» come into the hands of the receiver 
of the bank,” or must be traced te a definite fund thereby augmented. 
in support of the contention counsel referred to certain decisions 
and holdings of courte of veview in Illinois and in ether juris- 


-G@ietions. Among the cases cited srat Woodhouse vs Crandall, Reotrs 
197 Tle 104» 116g Feople ex rele Nelson vs Mahleren Shate Banks 
264 Illes Apye S13, 5173 People ex vele Pusvel v. Michigan Avenue 
Demet Coes 23% 121+ Appe 456, 458) Matter of Cavin v. Qleasons 
Bavignees 105 Ne Yo 2569 2639 Macy ve Hoedenbeok, 227 Fed. Hep. 
(CeoCehe) 346, 3553 and Drovers Bank v. Nollery 45 Hide 495, 499« 
502. In the behlgren Benk cnee, wupras it appeared in substance 
that the bank was closed by the suditer of Public Accounts in 
July, 19304 that in September, 1930, the cireuit court of demtlton 
county appointed a receiver, whe took poscession of the aaaets of 
the bank; that thereafter in the pending proceedings ecrtain 
individuale (referred te in the opinion as “appellees”) filed 
intervening petitions, asking thet they be deereed preferred 
Claims om the assets of the vemk te aatiefy the value ef certain 
Liberty Bonds previously left with the bank for safekeeping; that 
after hearing evidenee the chancellor held in their favor and 
éeereed that they should have preferred claims on the general 
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assets of the inselvent banks and that upen appeal the appellate 
court for the fourth district, for reasens stated in the opinion, 
Teversed the decree and remanded the esuse. iI4 further appeared 
thet appellees had deposited the Liberty Bonds, amounting to $18,100, 
with the bank, tuking certifientes therefor which stated that the 
bonds were to be returned to the several owners upon demand and the 
surrender of the certificates properly indorsed thot later the 
bank borrowed money from a bank in Iivaneville, Indiana, and te 
secure the loan pledged certain renl estate bonds as collateral 
with the Indiana banks and that still later the Dahlgren bank 
substituted for the real estate bonds, in the possession of the 
indiana bank as collateral, the said Liberty Bonds belonging to 
appellees. It was coneeded om the hearing that the Dehigren Bm k 
had mo title te any of the Liberty Bonds or right te use them for 
ite own purposes ami that appellees gave to it no autherity to do 
86, and that the bank's conversion of the bonds was unwarranted 

and wrongful. In the course of the appellate court's opinion it 


de wade (264 Elle Appe pe 827)% 


"The question involved is whether appellees are mtitie 
to have a trust impressed upon the assets of the tahlgren state 
Bank which entitled them to a preferred lien thereon as against 
the genernl creditorae The relation of appellees to gaid bank, 
regarding these bonds, Was that of trust, and henee fiduciary in 


character. (% « Gr 197 Y2i- 104.) Warthermore 
a8 & consequence celeritete, whatever proceeds resulted 


from the sale or hypotheention of the bonds were impressed with 
a trust. i samberg Ot tank, 203 iowa 401, and cases 


cited. 

In ordexy that a preferential claim, based upon the 
theory of a trust, be enforced against the assets in the hands of 
the reeciver of an insolvent bank, the trust fund must be traced 


inte the ossets.e In pogdhouse ve yrandclle sUBERS (pe 111), the 
rule in Tllineis is stated te be: *ce long as it can be identified, 
either as the original property of the ges or as a 
precuct of it, equity will fo its and right to reclaim it 
fails only when the means of asecrtaining ita identity faiis.' 

Im cases where the trust property has been converted, 
amé the preceeds can be traced inte specific funds or specific 
identified property, the preferred claim carmot be allowed against 
the general agsets of the trustee, but only as se such fund or 
assets ac it in shown the proceeds of the trust property went into, 
and enly to the extent they were placed therein." (citing ceases.) 
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Shortly after the brief anc argument of the recetyer's 
counsel head here been filed, counsel for petitioner on april 24, 
1935, probably resnlising that om the hearing before the chancellor 
petitioner had failed to make any proof ef essential facts necessary 
to entitle him prime facie te a preferred claim on the bank's assets 
in the receiver's hands, filed a motion in this court for 
“diminution of the record * * and for leave to supply the some 
inatanter,” supporting the motion by suggestions and affidavit. 

Upon it appearing from counter suggestiona filed that a general 
report or statement of the receiver (filed in the superior court 
Clark's office on May 9, 1932, as to assets and diabilities of the 
éefendant bank as of December Sly 1951, estes), sought to be added 
60 the present record, had not been intreduced in evidence on the 
trial of the present cause or in any manner brought to the 
chancellor's attention, the motion was here denied om May G» 1933. 

In view of the stipulated facte amt the authorities 
above referred to, our conclusion is that the superior court 
did not err in the entry of the order of Deoumber Ze 1932, 


appealed from, ands scvordingly, it will be affirmed. 
APYIEMED eo 


Sullivan, P. Je» and Seanlany J., concur. 
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t and MARY TOOMSY, 
Appellees, 

Ve AN PEAL PROM SUPE IOR 
som & Re as executor | COURT, GOOK cowry, 
se a it 

» See ° 
and as an individual, 
Appellant. ate 1A. 621° 


MA. JUGTICK GRIDLEY GALIVEKED THE OPINION OF THE COURT. 


This appeal ia prosecuted to reverse «a deerve of the 
superior ecurt of Cook county, entered leeamber 31, 1931, wherein 
the oourt, following the verdict of « jury, ordered and ad judged 
that the instrument in writing, purporting to be the leat will 
and testament of Mary Ls O'Conmor, deceased, and admitted to 
probate in the probate court of Sook county on Wareh 10, 1929, 
ia “not her last will and Ceatament,” that she "did not affix 
her signature thereto," that at the time of ite slieged execution 
“she was not of sound mind and memory,” and thet the inotrument 
amd the probate thereof “are hereby cet aside and declared and 
deereed to be null and void.” 

The appeal wos firet perfected in the Supreme Court, 


but on October 22, 1952, the cuuse wou transferred to thig appellate 


court, for reasons stated in the opinion ef the Supreme Court 
(Toomey v. Toomey, 550 Tile 162), and wos here ¢ocketed on Yebruary 
14, 1933. 

The instrument in question, introduced in evidenes by 
the preponent, John E. Toomey (the brother of complainants) 
purports to be under the hand and seal of Mary i+ “O'Connor, and 
to bave been exeouted by her on November 10, 1928, in the 
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presence of two subseribing witnesses, James He “inkelman and 
Richard %+ Barnes, whose signatures as euch are on the inetrument. 
After the usual preamble the inetrument reads as follows: 

"“Miget: I erder and direct that my executor hereine 
after named pay my funeral expenses, my docters’ bills and all 
ny just écbts os soom after my decease as can conveniently be 

Ones 

Seconds All the rest, residue and remainder of my 
estate, whether real, porsonal or mixed, of whatever nature, 
character and déucription, and wheresoever situated, of which 
I may die seized or posseused, I give, bequeath and devise to 
my nephew, John %. fT » who is also my God«gon. 

Thixvés I her nominate and appoint my nephew, 

John &. Teomey, sole executor of thin my last Will and Testament, 


and order and direct that no bonds shell be required of him as 
such excoutor. 


ee cae tea i. ore | revoke amy aud oll former Ville 
In eomplainants' exriginal bill, filed on Korch lit, 

1930 (feges within one year after the admission of the Lluetrument 
to probate im the probate court) the instrument ie set out in full. 
They alleged in substance that the purported testatrix was their 
awits that she died on January 25, 1929, leaving the three compleain- 
ents and Jol *. Toomey, hey nephew, “ac her heiraeatelaw and legal 
repreeentativees” that when she died she was “seized and possenged 
of property of the welue of $14,000, the exact amount of which 
complainants are not advisedg” that at the time the inmetrument was 
executed ghe “war not of vound mind and memory and was wholly in- 
enpable of understanding or appreciating her reletiona toe those who 
have » clais upon her bounty, and wes incapable of waking « just 
and preper testamentary disposition sf her estates” thet when she 
died she “wan ot leant 86 years old and fer a long time pricr 
thereto was of Rattan y on od and memoryg” thas on December 20, 1926, 
she became on inmate of the Cook County Hoapitely and on January 
16, 1929, she was taken from there ami committed te the “ook County 
Paychopathic Hespital fer the Insane, from which, about four days 
prior to her death, she was diacharged amd taken away by John © 
Toomey, under whone contre’ and influence she remained until her 
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Geaths and that at the time of the execution of the instrument 
and prior thereto anid Teomey “used and exereised many undue avts 
and fraudulent practices and resorted to mierepresentations to 
induce her to execute said inetrwaent,” ete. The prayer of the 
bill is im substance that the inatrument and the probate thercof 
be "eet aside and deciared null and void, * * and her eatate be 
distributed among her heirs according to lew.” Thereafter 
defendant's anewer to the bill and complainants’ replication to 
the anewer were filed. — 

On November 9, 1931, compininants' motion, supported 
by affidavit, for lenve to file an amended bill was allowed by the 
court and an amended bill was filed (ieee, move than ome year after 
the admission of the instrument te probate). In the affidavit, 
mace by one of complainants’ solicitors, it ie atated in substance 
‘hat at the time of the filing of the original bill neither affiant 
ner complainante nor any of their soliciiors hed any knowledge that 
eaié inutrument wae “forged and fictitiougs" that during July, 
1931, at the beginning of the court vacation, complainants and 
effiant firet become suspicious of that facts that recently, acting 
with diligenmees, they have verified their suepicions that said in- 
etrument is forged and fictitious; and thet unless the cours permits 
evmplainante te file an amended bill « grave injustice will be done. 

In the amended bill substantially the same allegotions 
ae in the original bill are made, to the effect that the instrument 
ig mot the will of Mary Le Oconnor because at the time of ite 
execution ané for a long period pricr thereto she was of unsound 
mind and memory, etc. And the further allegations are mace that 
the inetrument “ig not her last will and testament; that it is 
fraudulent, fictitious and forged; thet it was net signed by Mary 
Le O'Gonnor, or by any person im her presence or by her dirwetiong 
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that 1% wae never acknowledged by her to be her act and deedg and 
that it wae net nttesteé or signed by two competent witnesses in 
her preeence or xt her requeste" In his anewer to the amended bill 
fefendant denied o11 of ite material allegations aad to the answer 
semplainants filed a replication. 

Om the trial befere a jury, in accordange with the 
provisions contnined in the first proviso ef agetion 7 ef the “set 
in regurd to Wills" (Cshili'ts Stat. 1929, Chaps 148, pe 2679)_ much 
eral and documentary avidence Was intrecuced by the puxtdes. On 
the ieoues whether the inotrument woe the wili of Mary Le ¢'Cenmor, 
whether she sffixed her signature te it, and whether at the time of 
ite claimed execution om November 16, 1928, she wae of sound mind 
and memory, the evidence wae conflicting. «t the conelusion of the 
evidence and after the jury had been instructed by the court and 
after they had been directed to roturn epecial findings on three 
*“ieeuee of fact,* thay, on December 14, 1951, returned the following 


general verdict: 


“Se, the jury, find from the evidcwee thet the writing 

ani read in evidences, purporting te be the last wili amd 

estament of Mary iL. O'Goumor,s deceased, ig not the will ef anid 
Mary Le O'Conner, deceased .* 


‘mé they anewered “No” to exch of aaid dwsuen of Fuchs 


as presented by the following questions: 


"Form Boe 1s in the writing produceé and rend in evi-+ 
éeneec, purporting to be the lagt will end testament of Mary 1. 
O'Conner, €ecensed, the will of Kary le O'Connor? 

Form Hoe @- Did Mary Le O'Connor, decenged, affix her 

te the writing ae ort read iu evidence purporting 


signature 
te be her last wili end te 
Vorm Noe 3s Yas the said Mary lL. O'Conner, degenstt,s 


et the time ef the alleged execution of the writing preduged and 
Yead in evidenee purporting te be her lest will and testament, of 
sound mind and memory?” 


Ome of defendant's couneels* contentions, relied upon 
fer a reversal ef the éceree is that the superior court of Sook 
county was without jurisdiction of the subject matter. The argument 
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ig in substance that, os provided in said proviso of the above 
section of the statute, the invue mentioned “shall be tried by a 
jury in the cirowit court of the county wherein such will, testament 
or codicil shall have been preven and recorded," otae, and that, 
henee, the special atatutory jurisdiction in net conferred upen the 
Superiog court of Cook county, but enly upon the cirewit court of 
the county. In view of numerous decisions of oux Supreme Court we 
cannot agree with the contention er «rgument. In iugene Dietagen 
Zompany yo Industrial Comziggions, 299 Ill. 15%, it appears thot the 
Commission offirmed an award ef compenontion mace te Bartha tT. 
Senégers against the Company under the ‘erkmen's Sompensotion ets 
that a writ of certiorar, wae sued out of the superior ,uurt of 

Cook county by the Company to review the awardg that on motion of 
the petitioner the superior eourt quashed the writ and dismissed 

the petition for want of jurisdiction in the superior court te review 
the action of the Comsiselong ane thot upom writ of error, sued out 
by the Company te review the judgment of the superior court, our 
Supreme Court reversed that judgment and remanded the couse with dire 
eetions te the superior court “io proceed to a dotermination of the 


esuse.” Im the opinion our Supreme Sourt said (pe 160): 


“Under paragraph (f) of acction 19 of the ‘orkmen's Com- 
pemestion act the deeisien of the Industrial Seard is conelusive 
unless reviewed in the mamer in thet parsgreph provideds and the 
cr"te county nnete hay of the"puriien ¢efentant say be fund 
by suit in uaneny com cenees. a 4 any party in interest in the 

ef such countye The defendant in error contends that 
gaietion conferred wpon circuit courts by the orkmen's 
tion act te review the proveodings of the Incustrial 
Commiscion is a special statutery juriadiction, which ie exclusive 
im the eireuit cowrt and eannot be exercised by the superior court 


ms: ve have had before us sumerous cases in whieh the question 
ef the jurisdietion of the superior court of Cook county kas been 
determines and have decided that the auperior court end the clreult 
gourt have the same organization, jurivéietion and powers that 


s distinetion between them except 
under the constitution there is no _ yn eo 


im nameg that they are punctically 
that the superior court is in legal effect « eireuit court, and 
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where a special statutory jurindiction ie conferred on either 
court the other will by the some act acquire a like jurisdietion. 
7 Ills 345 Hall vy. Hemilton, 74 id» 4579 ‘oumel 


oad car, ie tae baby Betkoetc a 
ee Gees. a37 ids B16. , 


RPefendant'a« counsel aleo contenda in oubetance that 
reversible error was committed by the court in allowing complainants, 
as contestants of the validity of the will, to file theiy amended 





bill On November 9, 1931 (Leee, more than one year after probate), 
and for the reagon that the amended bill “set up an entirely new 
@ause of action, viue,s ‘forgery,’ which has ne commection whatever 
with the ground set up in the original bill, viges ‘want of testa- 
montery Capacity of the testatrix.'* ‘“e are of the opinion that the 
contention is without merit. (tee Sinnet v. Bowman, 151 this 146, 
1523 ftephens ve Collinon, 249 ide 225, 2363 Enteroan vs Held, — 
298 ids 75, G4e) In the Ginnet conse it in anid (pe 152)% 


“@ are not prepared to hold that the amendment to the 
bill did im fact present « mew cause of section, eo aa toe be tenta~ 
mount to the filing of a mew bil. The giet of the complaint made 
by the original bill ean, that the paper precueed by the proponents 
was mot the will of the testator, and the come is true of the amended 
bills im support of their complaint, the complainanta, by their 
original bili, alleged the want of testamentary cap<city in the 
testator at the time the will was executed, and by their amended bill, 
they support it by the further allegation that the execution of the 
will was procured by the exercise of undue influence upon the testator. 
we deo mot regard thie «as setting up what is in the nature of « 
substantively new eause of action, but ax an attempt te support 
the cause of action already alleged upon a new ground.* 


Im the Stephems ense it ie wid (pe 236): 


“It hae been held thet the statute authoriaing the 
contest ef «a wili in chancery is not properly a limitation Lav 
that it is merely a grant of jurisdiction to be exercised wit 
the time specified, and not a limitation upon the exercise of a 
jurisdiction already conferredy but 1% has aleo Deen held that 
if the suit was begun within the time prescribed, the jJurisdietion 
extends te the investigation ef every ground upen which the woneneey 
ef the will may be assailed, even though some of the grounde way mo 
have been properly set forth in the bili until after the expization 
of the time within which the suit is required te be commenters 
( 182 {lle 246+) While the statute authorizing 
the ¢ @ Will in chancery ia not reper’ a Limitation 
law but is a statute conferring isdiction, i+ goes sy henge 
then merely conferring jurisdiction anc preseribes the time en 
which the jurisdiction conferred must be invoked. If the or = 
éietion conferred is invoked by filing the vill within the 
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Limited the bili auch be entertained, and the failure te make a 
necessary party - defendant to the bill within «a year whem ether 
necessary perties are made defondante ia not a failure toa invoke 
the jurisdiction within « years 

im the Upterman ease it do onid (p. B4, Ltalfdesn ura) 

"The mewly discovered evidexer doea not reise a new iseue 

but is of faets tending to show the will produved was net the will 

ry Judge Watermans It iv evidence of factm not Whown bo appellant 
wefore the trial of the origimel eases nd it come to oppellant's 
knowledge before the triel the bill might properly have becn amended 
Bre the nmendmens vould pot pave presentd@ie nev enuge of aot t 


Defendant's coupe, aleo contends that the court erred in 
allowing, crer ¢ofendunt's objection, the admigaion in evidence of 
the recoré of certain proovedingy tn the probate quurt, offered by 
Complainanta, ag to the appointwent of a conservater of the cutate 
Of Bary Le O'Commer, including (a) the pettiies of John B» Uoomey, 
filec -ccomper 18, 1926 (about five weeke after she exeeution of the 
purported will)» praying for such appointments (») tae verdict of 
the jury, filed January 0, 1929, finding that che is “a distracted 
pergen,* is “aged about 86 years," and in “incapeble of managing and 
contrelling her estates” and (ce) the appointment on that day of the 
Steok Yards Trust & Sevings Bank aw conservator.  “€ ecminet agree 
with the contention.  iefendant and eeveral witnesees cabied by 
him had testificd as to the mental competency of Mary i. | *Ooumex 
éuxving the period ef the pendency of the conservatorship, and there 
was conflicting evidence on this question offered by complainants. 
While the receré woe mot concluetve upon the guestion of the mented 
competency of Mary Le @'Gonner on Sevewber 10, 1088 (the date of 
execution of the purported will), we think 1% was preper to be 
aémitvee before the jury for shat it was worth. (See Toliidsy ve. 
Shepherd, 269 Ills 429, 454-83 Bola v. Piepenbrink, 512 14. 528, 
B35; Pendaxyis ve Tibbs 528 1d 282, 292.) 

Lefendant's counse, also complaing ef certela ether 
evidence, offered by complainants anc admitted by the court, on 
being erroneously admitted. %o useful purpose will be served in 
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discussing im detail the eeveral points mace. Guffice 14 te aay 
thet «ec have coneidexe? them and are of the opinion thet in sone 
of the rulings wan reversible error committed. 

Counsel also contends in eubstance th. t the general 
werdiet of the jury, ae well oc their apecial findings on the 
three iseues of set uo presented to thems are manifestly againet 
tke weight ef the evidence, ‘4fter a careful eanatideration of all 
the evidence we are of the contrary opinion. 

Complaint is nase that the court erred? in giving to the 
jury the firet instruction, which related to the rule ag to the 
burden of proof, and aleo erred in refusing to give o certain other 
instxuction, offered by defendant, relating te the some subject. 
Coussel's argument ip that although weid fivet tustruction “is a 
Good ome as fer as it gees,” it iz net a complete sue and tended oo 
"“islead the jury om the question ef burden of proed,* and thet 
éefendent (preponent) was entitled te an inetruetion that “if the 
proponent made a prime facte cnse, the burden of proof chifted te 
the contectents.* “Ye are of the epinion that «he court did not 

err in the particulars ae ergued. Im Grogh y+ Acom, 325 Ill. 474, 
ivps 072) 4 "Te te the law of this State thet the Durcen of proof 
| tg on the proponents in a care te contest « will, and thet in such 
@ contest they must establish the will as the last will and testament 
| of the testater by a preponderance of all the evicence in the case. 
| Thies court has frequently so held. Ye have sleo helé thet the 
| burden of proof never shifte during the course of the trial but ree 
lmaios with the prepoments te the end. The burden of intracucing 
evidence may, and doen, shift te the contestant curing the course 
ef the trials Wut the burden of preof, in the seuee of ihe cGhligsaticn 
to establish the truth cf the giaim that the will ig she wili of 
the testator by a preponderance of the evidence, rests throughout 


trial upon the proponents, whe are the parties ssverting the 
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affirmative of the iuvues” (Citing Sellers ve Kincadé, 303 Ile 
BG, 225-63 Lonevan ve Sh» Seueph's Home, 205 id. 125, isle) 

Com@el also contends that the court erred in refusing 
to give certain other instructions offered by defendant. After 
tonsideriag «12 of these instructions, as well ae the given in« 
structions, we do not think thet any reversible errer vne committed 
in the refusale complained of. tm our opinion the Jury were 
feirly and properly inatructed. 

Fincing no peverates errer in the rocerd tae deeree of 
the euperier court ef Lecember S1, 1931, appealed from, ia aff ivmede 
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WILLIAK PRANDREBURG CO. , “¢ 
a Corporation, i 


Complainant, 
vs. 
MARTHA ESLVIN et al., 
Defendants. 





On Appeal of HOILTSTAR-VAL TERY 
COMPANY, s Corporation, 
Intervening Petitioner and 
Appellant, 





UR, JUSTICE GRIDLEY DELIVERED THE OPINION OF THX CCURT. 


This appeal ie prosecuted by the Nolliseter-Thitney Company, 
a corporation, (hereinafter referred te aa the Hollister Ce.) te 
reverse an order er deeree of the circuit court, entered in a ponding 
_ weehanie's lien preceeding on December 27, 1952, wherein the court 
guctained the general demurrer of Martha Melvin and others to its 
amended intervening petition filed om Aovember 16, 1952, and dis- 
missed said petition fer want ef equity. 

On December 238, 1929, the William Brandenburg Oo. filed 
ite bill te foreclose a claimed mechanio's Lien en the premieces 
invelved, improved with an apartment building and located at $37 
Wolfram street, Chicago, of whieh Martha Kelvin and Gertrude Labryl 
were the owners and the Chieage Title & Triet Co., a8 trustes, was 
the mortgages. n Oetober 17, 1930, by leave of court, the “ollister 
Go, Tiled an answer to the bill and an intervening petition, and te 
court ordered that such filing was to be without prejucice to the 
reference of the cause to the master and that petitioner wac te have 
the benefit of euch teatineny as had already been taken before him. 
In the anewer the Soliieter Co. denied thet complainant or any ine 
tervening cetiticner had a lien paramount to its lien, and slieged 


that ite lien wae “ef equal prierity with conplainant' 874 all other 
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lien claimants similarly situated.* In its intervening petition it 
alleged in substance: 


That it ie an Illinois corperation with principal office 

and place of business at quincy, lllineis; that prier te Maren 12, 
192), the sald owmmera of the prewiees authorized and permitted their 
respective husbondis, #. L. Melvin and VY. B, Habryl, to make various 
contracts for the improvement of the premises; that on Maresh 12, 
1929, said owners authorised and knowingly permitted their husbonde 
te enter inte « written contrast with the Heliiater Co., whereby it 
was to furnish and install a passenger elevator, in aceerdance with 
one and epecifications submitted on February 15, 1929, in the 

liding then teing erected on the presises, for the aus of $2800, 

as ic more particularly shown by « copy of the contract attached 
(mad: it 4) ané made @ part of the petition; that in aecordenece with 
the contract and specifications petiticner furnished and installed 
the elevater in tie presises, together with 11 required laber and 
Materisl; that "on, te-wit: August 2, 1929," 14 completed ite work; 
that sald owners are entitled to a credit of 92,000, leaving now 
due ond unpaid a belance of $900, togetaer with Legal interest from 
date of completion; that the ¢1. evater begame an integral part and 
portion of the building on the prewises, and petitioner ia entitied 
te a mecharic's lien om the iuproved premises for said balanee; thet 
“on, to-wit, April 1, 1930," petitioner caused to be filed with the 
slerk of the eireuit eourt of Cook county # statement Ser a mechanic's 
lien in the form required by statute, “a cepy of which is herete 
aeeeeus and marked ‘Exhibit B' and gude a part of this intervening 
. petition.* 


In the copy of the contract (Axhibit A) it aspears that it 
is in the form of a partly printed ané partly yriiten proposal, 
signed by the Aollister do. by am agent, and dated February 15, 
1929. Selow the signature ie the following scceptance of the pro- 
posal, signed by the respective husbands of the owners; “The above 
Proposal is hereby signed and secepted in duplicate tnis Mareh 12th, 
19%." In the copy of the statement of claim for lien (Exhibit 3B), 
verified by the vice president of petitioner under date ef april 1, 
1946, and made a part of the intervening petition, it is alleged the 
the Neliister Co, filed a claim fer lien against the owners and their 
respective husbands (naming them); that en February 18, 1929, eaid 
ewnere were the ommere of reeord of the presnises (deneribing them); 
that on February 15, 1929, the claimant made a contract with the 
owners, Gertrude fabryl and bartha Kelvin, “threugh ¥. 3. Habryl and 


w. kL. Melvin as their agents then ond there sutherized and knowingly 


permitted by said Gertrude iabryl and Martha Kelvin to mak« said 
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contract,” to furnish and install a passenger elevater in accerd- 
ance with plans and epecifications for the building then being 
erected — or improved on eaid land, for the sum of (2800, and after- 
ward “on, to-wit, Maran 8, 1930 completed thereunder all required 
work to be done by said contract”; and that the owners are entitled 
to eredite to the extent of $2,000, leaving due and ewing a balance 
of $606, "fer which with interest the claimant elsime a lien on 
said land and imprevements.* It will be noticed that there is a 
d4iserepaney between the allegations in the intervening petition and 
in the etatesent ef claim for lien as to the completion of the work 
under the contract. in the former thé completion ia stated te be 
“on, to-wit, August 2, 1929," and in the latter “on, to-wit, Haren 
8, 1930." | 

On October 11, 1952, shertly after the master's report and 
Supplementel report (unfavorable to its elaim fer lien) had been 
ordered by the eourt to be Filed, the Sollister UG., By leave of 
court, filed an amendment te ite intervening petition, wherein, ofter 
the etatement that it had completed ite work under the contract on 
“August 2, 1929," the following sentence was added: “Except adjust- 
ments thereon (the elevator) and the furnishing and installing of the 
automatic gate operator, which eaid adjustmente were made and the 
automatie gate operater cempletely installed om fareh 6, 1930," Yo 
the petition, ae eo amended, the owners, their reepective husbands 
and the mortgagee (Chicage Title 4 Trust Co., as trustee) filed a 
general demurrer, whieh on boverber 7, 1932, the court sustained, 
but grante@ leave te the Noliister Go. to file an amended intervening 
petition, On Soveuber 16, 1952, the Heliicter Go. filed its amended 
petition, in which are contained substantially the same allegations 
ae in the original petition exeept as to the time of the completion 
ef ite work under the contract. ‘The sllegatien is: “That thereefter, 


on, sion Maren %, “JO3O, it completed the said installation of said 
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elevator and all work in connection therewith in secordance with 
said contract." And to the awended petition sre attached ag ox- 
hibits, ané made a part of it, copies of the contract and of the 
atatement of ite claim fer lien, filed om April 1, 1930, vith the 
elerk of the circuit court,-- the eame as were attached te the 
original petition. To the amended petition the omers, their res- 
peetive husbands and said mortgagee Tiled a general demurrer, and 
after srgument the court, on December 27, 1932, sustained the de- 
murrer and diseissed said petition for want of aquity, from whieh 
order or decree the present sepeal is prosecuted, ae first abeve 
mentioned, | 

So far as the present record discleses the order or decree 
is based sclely upen the allegations contained in the amended pe- 
tition. It dees net appear that any section had been taken by the 
court on the master's report. Amd coungsel in their briefs here 
Tiled seem to agree that the reason of the court's setion in sue- 
taining the demurrer was thst the court was of the opinion in sub- 
atance that the amended petition stated a new couse of section as 
to the time of petitioner's completion of tae work, vis., on lareh 
6, 1930, inatead of on August 2, 1929, az alieged in the original 
petition, and that said smended petition was filed ac late that 
petitioner's right te a lien had been lost. 

After a careful consideration of tie pleadings, and ef see- 
tions 7 and 12 ef the Kechanics' Lien Aet, and of numerous authori- 
ties, we have reached the conclusion that the court erred in sus- 
taining the demurrer te the amended petition and in dismissing the 
same for want of equity. While in the original petition, filed on 
October 17, 1930, it is stated that the work of the Zoliicter Co, 
Was completed om August 3, 1920, it appears that in its statement 
ef claim for lien (filed with the clerk of the circuit court on 
April 1, 1936, under waid section 7 of the iden act), a cepy of 
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which wae made 2 part of the petition, 1% is stated thut the work 
was completed on Bareh 5, 1930. Treating the allegation ar to come 
pletion of the work on “August 2, 1920" as surplusage, we are of the 
goinion that the original petition etated a good cause of agtion for 
@& mechanic's lien, (See Gttersen v. Zerowski, 267 111. App. 92, 98; 
Beaudry v. Sel), 250 111. App. 466, 472-3; Smith v. Adeock, 209 

Ill. App. 277, 281.) and we are further of the opinion that the 
smended petition, wherein the statement as ta the date of the com 
pletion of the work is chenged from “August 2, 1920" to "Mareh 6, 
2930," is not a statement of a new eause of sotion. (See Burgoyne 
Xs Pyle, 261 Ill. App. 356, 363-4; & 
Thi. 115, 116; Trelear vy. Hamilton, #225 111, 102, 105; Eonmeter 
Lupiber Go, vy, Hnight, 390 Thl. 248, 255.) 


Accordingly, the order or decrees of the cireult eeurt of 





December 27, 1932, appealed from, ia reversed, and the cause is 

Femanded with directions to the court te overruis the dawurrer te 

the «mended intervening petition of the Hollieter-Fnitueay Company. 
REVERSED AND REMANDED YITH SL RBCTIONS., 


Sullivan, >. J,, wid Seanlen, J,, eoneur, 
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Appellant, 
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MRe JUGTICS GAIDLEY DELIVERED THE GPINION OF THE COURT. 





in on action im aguwmapabt,. tried before a jury during 
December, 1952, there was a verdict in defendant's favor and on 
Jatusry 14, 19335, the judgment appealed from against plaintiff 
for conte vas entered « 
in plaintiff's statement of claim, filed May 5,5 1932, 

ehe alleged that her claim is for the cum of $25,205.61, “upon 

the written and oral promises made by defendant «$ the time of 
the purchase of 25 bonds, numbered 89 to 113, inclusive, aggregating 
825,000, of teker Loang" that on September 17, 1926, plaintirr 
purchased the bonds of defendant, and that at thot time defendant 
“undertook and agreed to repurchase the same at amy time before 
their maturity at one-half per cent (1/22) discounts” thet since 
the purchase and prior to the maturity of the bonds plaintiff 
tendered the return of the bende pursuant to the agreements that 
defendant failed and refused to repurchase themj and that there 
in now due and owing from defendant to plaintiff waid sum of 
$28 e805061- And “plaintiff further states that at she time of 
She purchase of the bands, éefendant, through ite duly suthorized 
agent im that Behalf, issued a duplicate eard te plaintiff, upon 
which appears, among other itema, the felliowings 
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On May 275 1952, im compliance with the court's order, 
Plaintiff filed = bill of particulars, verified by her, in which 
she stated (1) that the bonds were purchased from He J. Beekin, 
an officer of defendants (2) that Beckin undertook and agreed te 
repurchase the bonds as alleged in plaintiff's gtatement of elaimy 
and (3) that the tender back of the bonds was made upon Beskin 





on January 20, 19326 

in fefendant's effidevit of merits as smended, svorn 
te by Seokin, then one of ite vice presidenta, it denied that it 
#014 the bonds to plaintiff’; denied that 1t iseued a “duplicate 
card® to plaintiff at the time of the sale of the vendeg and denied 
that Abe ‘with, plaintiff's husband, was her duly authorized acent 
or that defendant ever hed amy dealings with Abe @uith ap her agents 

On the trial plaistiff teatified in her own behad? ara 
she galied a9 witneaves her husbend, Abe “mith, and ankd He Js 
Beskin. che introduced in evidenee the 25 bonds im quection and 
the “duplicate eard® mentioned in her statement of claim. The 
bonds bear date of Jume 4, 1926, moture on June 4, 1952, bear 
interest at 6 per cent per annum, payable acmi-annually, «vid onesd 
by coupene, and the principal and interest sre payable at defendant 
bank. ‘The unpaid coupons due on June 4, 1952, are on the bon me 
tse eurd, ae intredueed in evidence, how written thereon, adove 
the iteme relative te the bends in question, other items aa to 
other and different bends (wise, “Beskin" ané "Cinclarnelie" bends) 
indiesting their purchase from defendant om Hay 12, 1928 ideGes 


considerably more than a year after the purchase from defendant of 
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the bonds in queation on September 17, 1926.) Im the upper right 
hané corner of the caré is the following writing “Repe less 1/27. 
Hse Je Beakinsg* ara in the lower right hand corner and written 
aerens the face of the card and below all of the items, are the 
wordst “luplieate eard.* 

Seskiny collie ae plaintiff's witness, testified in sube 
stance that he hod known Abe Saith ae a depoeiter in defendant bank 
fer about 16 yeare; that in September, 1026, he (Seakin) «as monager 
of the bond department of the bank, and during 1928, he become one 
of ite viceepresidentss that while scting in the latter eepaciiy in 
1928, and at the request of 4 woman employee of the bank, in whem 
he hed confidence, he wrete the words on the card "Duplicate card," 
amd the words, ““eps lees le2%. He J. Besiking”® ond gave the card 
back to sald employees that he did net at thet time compare said 
 @uplicate card with the original card in the filee ef the bankg 
that the next time he saw the duplicate card was when plaintiff 
Game inte the bank “some time last yenr,* and chowed it to himg 
amd that he ne lenger is an official of the banks - having severed 
his connegtien with it on Cetober 1,» 1932. 

Abe Gmith, on the theery that in September, 1926, and 
thereafter, he wae acting ae the agent of hin wife, ¥ aw allowed by 
the court to give certain teatimony, the substance cf which ie that 
he hed been « depositor in defendant bank since 1908, and had known 
Besakin as an official thereof fer ever 16 years; thai curing 
September, 1926, he had « eanversstion with Beskin about the pure 
Wane from defendant of the bends in question for hig wife; that 
Beskin waid that “if I would purchase the bends he woulé repurchase 
them at any time before they matured at one-half of ome per cent," 
end that “I eadd thet if ay vife gives me permission te buy them 
I will buy," and that I would let him know; thai o few daye laters 


after consulting hie wife, be bought the bends “on that basie* ond 
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Ammedtately delivered them to herj and that he received the 
“@uplicate card" from Scakin “some time in 1928." Plaintirf 
testified on direct exemination in substances 


That her husband, Abe “mith, purchase’ the 25 bonds 
im quection for her “maybe three er four years ago (eve, 1928 
or 1929), I do not remember exectlyg" that "befere I received 
these bonds I had « venversetion vith him and I gave jim wen 
with whieh te purchase themg” thet “we had a joins acveunt" at 
the bank? that “1 do not remember the amount 1 » but 1 think 
it was in exeear of $256,0009" that “ay huebend delivered the 
bends te me a gouphe of daya after the converention, and ¢ 
have been in my possession ever sinceg” that on January 25, 1952, 
"in op ge my aon and his friend” (net called as witnesses 
fer her eallied on BGeekin et the bankg that she showed the 
bonds anc the “duplicate ward” to him, tendered the bonds te him 
and demanded that he “gach those bonds for me at ene~+half per 
cent as he promisedj” that Beskin refused te coeh the bondag 
and thet *I took the bonds home with me.“ 


During her cresseexamination plaintiff teatified in 


part as follewes 


"i wae marriod to Mre Smith in 1912, prier to which 

time I worked a2 «1 stenographer. * * He wag a coutrector and 
_ builder. * * { know what a joint secount ia. I hed money amt 

rr it te him te put in the bank vith his im a savings secount. 

€ié not have the power to withdraws Nothing in a aa 

indieated that any of the money wae mine. The money that i gave 
to my basband, i got from him unte_thal 7 sey 5 
These bonds were given to me some pepe x ‘6, and 
I put them in my safety box at the Sroadw ntis + ** 
When the interest on the bonds become duc I went down and 
Collected it. Some i geve the coupons te Nre mith te 
eoliect. * * He would deposit in hie «ceount and give me « 
check and i would deposit i¢ in my own asvings secownt «% the 
Broadway Banke * * I purchased seme other bonds through my 
husband the same Waye * * gash iras time I went to defendant 
bank with referesee to the bonds awed upon was in 193g, * * 
When my hu made money he would sometimes give me large 
ems, like $6,000- Yhen I got my weekly allowances, I would 
gare up. After { would save up a few thousand, 1 would give 


it te hinse* 
Fer defendant bank Seskin and six other witnesses 


testigied, Defendant also intreduced mumerous writings, eoo- 
sisting ef interest checks on the bends in question, éepemit 
slijs, ledger aheeta, signature entda ané other bank recerdse 
‘meng theee writings war the orighnal card, from which the 
“@uplicate card,” mentioned im plaintiff's statement of claims 
was made out. This original card does not_haye thereon the 


writing “Reps less 1/2%. ie Je Beskin,* wut it hae simiier 
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writings ae to the 28 bonds in question as hoving been purchased 

on September 17, 1926, and slweo sa te eaid "Berkin® and 
*Cinelarnello” bonds ac having been purchored in May, 1923. 
Appnrently the card originally wag meade out in the nome of “Sar 

He “mith,” for the “Abe He" is creesed gut and the neme " Sedte* 

is written fomecistely above the erasure, né serese the fave 

of the earé is the writing "Old file? new enxd made.” Irene 
Chappell, ome of defendant's employeems testified that the original 
Card wae "made out by myself on September 17, 1926, frow infermation 
om tiokets tuaued from the eageg" thet the came originally on the 
Card war “be 4, Smithy and that the change te Sadie Gnith was made 
vy Pearl Yortunate early in 3930." Pearl Yortunate, another 
employes of the bank, teetiffied: “I wrete the mame Sadie “mith 

om the care in the early pert of 1950. I reeedvec a notation te 
 Ghange the name, but fvem whem I cammet say. There was aome 
memorands that someone else gave me in the department. iI knew 

My. Abe Smith. tT made out a couple ef interest cheeks for him. 
** I never met sacle Smith. Ghe mevwer presented any bonds or 
coupons $0 mo. * * My signature is on the margin of Defendant's 
Behibit 0." ‘This exhibit, contained in the present recerds is 

® éheek of defendamt bank for $750 for interest due on the bends 

in question on Jame 4, 3950, is cated June 4p 1930, ia payable to 
ee Smith, bears hia ingorsement, and ia stamped paide Other 
Gefendant's exhibits are similar echecka for interest maturing on 
the bonds in question, issued prior to June, 1930, and they are 
madé payable te ‘be Smith, are indorsed by him and sere pride Other 
éefeniani's exhibits, and teatimeny of witnesces for it, éiseloue 
that i% was not wntil some time in the yesx 1930 that the ber 

had notice that the ovnerehip of the bends in question had pomp ' 


transferred by Abe cmith te plaintiff, his wife. Certain chooks 
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fer #750 each for interest maturing on the vende on December &, 
1950, and theresfter, vere made parnble to plaintiff, were 
indorsed by her and were paid. 

Gory Tameoy (mot employed by defendant at the tiae of 
the trial) testified im subetanee that she worked in varieus 
Gapneities for defendant benk from 1925 toAbiaT Cant she roealhs 
that ‘be Smith purchased the “5 bende in quention du September, 
1976; that ot thet time she was a stenographer fer Mre Monahan 
of the loan deportment of the bank; Shat the transsction wae between 
Monahon, representing the tank, and Abe Smithy that she ves sitting 
juat acrose the denk at the time aud mace out the usuol “tieketa;” 
that one of these tickets, in her handwriting, ene 2 serercndum 
at te the amount of the naeerued interest on the bends, $429.19 
(intreduced in evidence og Deft’s Ras 3)¢ that Guith at the time 
gaye twe checks, payable te the bank, one for (26,000, the por 
value of the bonds, and the otter for said necrued interets thet 
Smith handed the sheeke te Homeahan and he handed them to her 
(the wltness)g that Mree “mith wea not present; thet nothing wre 
ealé ae to Snith making the purchase of the bonds for anyene other 
than himgelfj and that Mr. Seskin wae mot present ot the time of 
the trangaction, and was not then “in our department »* 

Beskin testified for defendant on direct excmimetian: 

*t gid mot wake a enle on September 17, 1926, of $25,000 worth of 
the Eeker bends to Abe faith or te Mra. Smith. I newer sold any 
bends te Mrs. Sndie G@nithe* On erosveexamination he testified 


iti part: 


*I have never before today seen these identical bends 
(iets, the 25 iecker bonds sued upon, Zoe, SY to Als.) 1 hove 
seen other similar bonds iu the bank but not any beoring these 
wunkerss I am pesitive I did not deliver these particular seuds 
to Abe Gaith in September, 1926. 1 sold some ‘Seskin' and 
‘Cineharnello' wonds in 1958. * * I made the motation on the 
éuplicate ecard *Rep» less 1/2%.' © young lady in chorge of the 
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office aeked me ta do a0 om aevourt of seme netotion made im the 
records « Her name i» irene Pell. I didn’t myself 
ezomine # recerdee * * I never talked with “bw “with about 


theese particular bemdae Thay were never vedd by me, * * Whom 

T wrete the notation om the duplicate card, I am uite oure thas 
these twe other notations 'Beskin" and ‘Uinelornclie’ were on 
the ecard. ‘he young lady in my effice ealled my attentdon ty the 
fact that thore was a certain notation om ihe record, and ave 
aeked - pe at the enme neteation on the cards The: ia oy 
@xplanati or the notation on the gormer.e I never talked te 
Abe fort th a! about its Mre Smith did net tell me he vee buy ing 
these boris (Seker) fer Sadie Smithe * * I know about the Keskin 
and Ginclarnelic bondes, I sold these bends my sels’ te Abe mith. 


The notation on ths duplicate cards, ‘Reps leas 1/2," refers te 
theme I wold the Bex and Ginelarnelis bonds om the representation 
that we would sepurchase on ene balf of 1 per comt, if we could 
ereate a marvket for them. * * They were sold om May 12, 1924, in 

& tYavesction with Abe “mith.” 


The main contention of pleintiff's ceunsel ia in svbe 
stanee that the verdict isa agaimet the weight ef the ovidence on 
the questions whether in “eptember, 1926, Abe Smith, as plain- 
tiff's agent, purchased of defendant the 26 Necker bonds for pinine 
tiff, and whether at the tine of sald purchases, and in consideration 
thereof, defendant agreed to repure¢hase them et umy time befare 
theiy maturity at one-half por cent (1/87) diecount. after a 
eareful cxaminetion of sii the evidence we are of the epinien that 
the eontention ie witheut merit, Ceneidering the issues as unde 
by the pleadings, the documentary evidence and the conflicting 
eral testimony, we think thet the jury's verdict is sustained om 
‘he theories that abe Omith purchssed the 23 Ecke? boncs for himself 
amd not as agent for plaintiff, hie wifes, and that at the time of 
said purchase defendant did not agree to repurchase them at ony 
time befere theizx maturity «t one-half pex cont discouns er al 
any ¢isecount. While it appenrs from the testimony of Keskin that 
the “Beakin® and “Cinelarnelio" bends were purchased im Maye 2928, 
by Abe Smith for himself, and under an agreement with defendants 
through Seskin, that it would repurchase them upon request upon the 
tonditions state¢ in defendant's records, it does net appents in 
our opinion, thet cefendemt wade « similar sgreement vith “be 
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Smith at the time of his purchese of the Reker bomia in question 


in September, 19264 
Tt is sleo contended by plaintiff's counsel thet eertain 


instructions contained tn the court'» eral charge te che Jury were 
erroneous and prejudicial te plaintiff. 4 aaffieciemt anawer te this 
eontention is that the present recerd éece not diecloze that sny 
objections were made to the charge, cr amy portions thereof, befere 
the jury retirec to consider their verdict. (See Rube 3 of the 
rules ef the Municipal Court ef Chiesgog Pecarare ve Halberg, 246 
Tll+ 95, 975 Ganble-Nobingon Go» vs Oremom, ebes ie One, V4 Ills 
Apps 375, 381.) “Ye haves however, reo’ the court's Leugthy charge 
im ite entirety as comtained in the record, although only portions 
ef the charge are set forth im plaintiff's abstract of the vy «cord 
(see Roodhouse vs Christian, 158 T1l. 157%) 141), and are of the 
- @pinion that the jury were fuwliy ané fairly instructed and that 
there ave no errors therein which can be ¢omsidered as prejudieial 
to plaintiff’ or requiring a reversal of the judguent. 

The judgment ef the municipal court of January 14g 19354 


aprealed from, should be and is affirmed. 
APETSRED » 


Swllivan, P. Jes and Sounlan, Ja, comets 
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Appellant, te 
APPRAL FROM CIs CULT 
Ve i 
GOGAT, COOK COUNTY, 
WALTER Pe Be SWARSOW et ale, 
Appelless. — 


2¢2 1.A. 62091 


Mie JUGTICR GRIDLSY DELIVINEL THE OPINION OF THE COURT. 


On February 15, 1930, complninant filed her bill te 
foreclose a firet trust deed, dated April Gy 1929, recorded 
April 1%» 1929, and given by Valter Fe Ne dwansen and wife to 
secure part of the purvhase prive of cwrtain premices located 
im the Village of Palatine, Cook County, [liinoio, purchased 
from complainants ‘mong the parties defendant te the bill were 
five mechanics’ lien claimants, “ho in theiy respective answers 
and intervening petitions or cross bills cleaimed thet theiy several 
Liens were prior and superior te the lien of the trust desc . 
or mortgage. After ivauen joined the csuee was referred to ao 
master in chaneery, before whom mich oral ond documentary evidence 
wes intreduceds In his report, filed Covenber 5, 195%, he made 
findings to the effect that the five lien claimants were aeverally 
entitled te mechumica’ liens “of equal validity and prierity” upon 
the premioes and for the respective amounts found due So them, and 
that the complninant by virtue of the trust deed or mortgage had 
& Walid gecond lien upon the premises in the amount foume due to 
her, “subject arly to the mechanics’ liens as above found." In the 
fereclowure deeree, entered January Se 19555 the court overruled 
complainant's exceptions te the master's report, appreved and con- 
fivmed the report and made findings in substantial aceoré with 
those of the master es to the priorities of liens. And the court 






























es? R Ls . eee 
all at 0 0 se Geet ee @ 9 


¥ ets } 
z 9 


- at, pues tok nests antes — oveanen he 
OF PRRs haw Koel «8 ol soedal ye mevtg bas PMOL of - . 
‘ | Geteeek apeten ag mtasune Ye sodsg tnsstociny dé To sag ORO 
| bios teeta oben iki aretene? Sood somone, ta eq 
| sew LLit ed OF Mmabneteh endsuag ode yoams 
es ovisveqnax tiedd mt asin yadnemtole ohh 
 haneves: shots soit deatstg ShELG gaat se omeksding. 9 
GO Beed tam. of? te awal oat? 94 sobeegee Sate stoltK 1 
| & of Deutetex sow couse ate donde, womans wesbA 
sonehive Yistiwmveh os isvo down ame ox0 lod aiianl 
hme wal 9 S08L gt tedmmee’ beZkR giteget ald wt shoowhe 
Ckerowes cxsw esammtedy weit ovit odd foals footie odd of gpake 
Begs "EitsohaG ome YRALEaY Loupe Yo" amett "neknndoom of betel 
tan gaodd @4 ov Sumgt céewoers evdicoqees of7 tol ous cookery a * 
had sgagiiou so book Sanxe exis to omesiv yd tmantatgnoo ant Oa , 
ot oh huwot ieweme ede nf avetaneg ss aoqe coll Bagpen Bi ) 
aig al “sbavet eveds ae eaeli ‘solaaieem ode o¢ yino éoetdua’ 
hokwwesve guweo wold glé@k of Yramasl. bewedas .se7900 
“Me hue beWOTGG# g/togGex atvodeam oe OF smehiqooxe a* ¢aand a. Z 
«dw oreo Loivmestodug ah sachbads chee tan songox ost tenn E 
duyoo end Omi sonedk to eotehtetay eat oF cs wotoant od Ye ua 


ie 





“Ze 


adjudged that if within three days the several amounts found due 

to the vorious parties were net paid, the master showld seli the 
premines at public austion, etesg that after paying coats, expenses 
of the snle, manter's Leem, eheeg he showld firat pay out of the net 
proceeds the aaid amounts found due to the five lien claimants 
reapeetivelys together with legal interest from date of the deoereces 
that if the net proceeds were imeutficient to pay in full the amounts 
due to them, payments pro gata should be madeg thant after paying 
them in full, if there be & remainder of the net proceeds, the 
master should next pay te the complainawt the amount ag above found 
ho be due to her, ete. From the deerce complainant perfected the 
present eppeale , 

During Feobrucrys 1829, complainant wus the owner of the 
premises inyolved, an¢ she aad her hugbend, Dr. ‘iliiom ?. Johirdings 
were ané for a leng time hind been occupying = rewidenee wuilding | 
thereon as & homestead. On Pebruary 23, 1929, they enterad inte a 
written contract with owensen and wife for the wale te the Swanseoms 
of the premines for $50,000, = $15,000 of which me to be paid in 
Geely and $20,000 by a note for that amount by one Mochling, and 
the Dalange by & conveyanee by ihe Swaneone of snother improved 
residence property in the vicinity, free of incumbrances, Imown ag 
the Richmond cubdivizion property. Im the negotiations leading 
wp te the execution ef the contract iwanson informed the “chirdings 
that after acquiring the premises the Swoneens expected to wreek 
the residence building thereon and improve the property with a new 
building, wherein there would be apace for a bunks, ctoren, offices, 
ete. And sketches of the preposed building were shown to the 

Séhirdings and they were further infermec that it waw to be “Like 
the one im Arlington Heights." ‘The deal was consuamated om spril 
&» 1929, but not exactly as agread, owing 60 the inability of the 
Swamsona te raise all ef the $15,000 cash payment, or te pay off 
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an encumbrance of 95,000 and certain mechanics’ lien claims on 

the Khichmend subdivieion property. ‘the ‘chirdings devwded the 
premises involved to the ‘wansena, who simultencously executed and 
delivered to complainant their note for $29,000, payeble October 6» 
1929, with interest as evidenced by one interest coupon note also 
payable on October 6, 1929, and as seourity for these notes the 
Swansons alse simultancously executed and delivered their purchase 
money trust ceed, running to the Chiengo Title & Trust Cos, as 
trustee. ind the Swansons executed and delivered te complainant 
their deed to the Richmond Subdivision property, but with said 
enewusbrance thereon and eaid lien claims remaining wneatiofiede : 
After the date of the contract, Yebruary 24, 1929, and before April 
G» 1929 (the éate the purchsce money mortzage herein cought te be 
foreclosed wea executed), “alter 7+ i. Srancon made oral contracts 
severally with the five mechanice’ lien claimants, whereby they 
were to perform certain laber or furnish certain materiale in the 
erection of the proposed mew buliding. One was a firm ef architects 
which was tc furnish preliminary sketches, genernl drewinges, epecieq 
fications, etoe, for the proposes builcing; another wae 2 firm 
engaged in the exeavating business, waich agreed to Ce certain works 
amd the other three were oye @igagee respectively in the fure 
Bishing of lwaber, sund, gravels ches, and comoeuts, Limes ctee, who 
eeverally agreed te é¢ certain work or fermish certain materiales 
‘bout Barch 23,5 1929, the firm that had agreed te do the excavating 
werk aéved a machine upon that part ef the premises, uot secupled by 
the residence building in whieh the (chirdimgs 24114 were Livingy 
and comcengeé making excavations. <hortly taerenfter complainant 
made a protest te Swanson against the continuance of the particuler 
werk and selely beesuss he had delayed in the clowing of the con- 
tract. Upen Kis promises that the contract «ould soon be closed 


























| hie ae00 ewe 5 OKORT pretends Of gakuen gined. eerie 
ov bina Arie toe sigreqese mabetvitdd tanmfod ed Oo | oot hea 
er ametenetinnemenmepdunmindn oem powrets om 
ehnwndnes Have cham movie oS 6M verte’ of boawouns tam fi a rot 
[Wai lowes yrvmwinte aut evtmatiocs wilt etd cttw YAO 
add nt efsbioten winvise detent x9 weded miustor wrote sn ine 
eteeshdets To wit? © caw ame sgatstiu’ wer heaeyetg tft Ye erseiis 
ohoeqa gazntver> Loisang yevdotode grenissiong detvas of uew delle 
Wt? 8 omy caddoas yanboKind Loseqouy od wT esosd! emeNaeORE 
Hirer aiesies ob oF seorge Moder yevontand gebtavance et at bag one 





amatonas aoe 
~set odo at yeviteogast sogeyae Ha Age ete eons 


ah, g4989 esmhl giitemes Sap qe9de giv¥om sihen ersdamd tea aD % ; 





VU delywous fon eamadstorg mild 2e Pung Feds wogy suidvana | i wi 
eanivit ovow Slide agmbkoudsies et? dotdte mt gabbiied bake 


rabbeat 0a ads te conemel ime ene sumlega posmen’ et sustomy.s ith 
1 vege edt: Do.mhonte 96s Rk. bemete® Naf. ad. somnnet: vinlon: tem Aa % 
rd  beuate 08 noes hivew Sonntmoo, ade tact nostomeg whet emg’. stnent 


| i WA : anit, ; fy ; 
iN, 


ohn 


complainant aliewed further excavation work te be done, but on 
April Gth (the contract still not paving been clowed) she per- 
emptorily ordered that such work be stepped. As m reeult of her 
action, which apparently waa taken for the purpose of bringing «bout 
the consummation of the deal, the parties get together on the 
evening of April 6th and the contract finally was consummated as 
abeve stoted. ‘Thereafter Swanson eaused further axeavating work 
te be fone, and om April 12, 1920, the Sehirdings seved out of the 
premiees and took up their residenee in the building on the Richnend 
Subdivisian property, *hieh wae only sbout feur bloake distent fren 
the premises involved, Thereafter the old residenee buliding on the 
premises involved was tern down, further excavations made, and the 
footings and basenest wall fer the new building were installed and 
partially completed, but some time im June, 1929, furteer werk 
ceneed ond the project of eresting a completed bullding se planned 
was abondened, When the purchase money sertcage notes held by 
complainant beeame due they vere not valid by the Swoneona, or by 
anyone for them, and on February 15, 1920, eowplainant filed her 
present bili te forenlicee the trust deed securing said aotes, in 
the meantime, during the summer or fall ef 1999, and within apt 
time, the five lien claimants, whe had performed work on or fur~ 
mighed materials te the building under their respective contracts 
wade with Gwansen, filed lien cleime in the effiee of the clerk 
of the cireuit court. The measter in hie resort made findings ae 
ts the detaile of exch claimant's ciaim, and further that Swanson 
was “knowingly permitted” by complainant te enter inte eash of tne 
five eral contracts *ith said elaimants. Similer findings on this 
particular issue were meade by the court in the decree appealed from, 
In eeetion 1 of the Mechanios’ Lien Act ef 1905, an 
amended (Cshill’s Stet. 1999, Ghap. 6%, 9. 1688) it is in part 
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provided (italics ours): 


"That any person whe shall by any contract or contracts, 
express or man sees * * with the ouner of « lot or tract of land, 
or with one such owner has authorised or tt 
to contract for the improvement of or to improve the same, 
material, fixtures, apparatus or machinery, forms or form work, * * 
for the purpose of or in the building, altering, repairing or 
Grueamenting any house or other building, * * on wach let or tract 
of land or conmected therewith, * "3 or perform services as an 
architect * * for any such purpose; or furnieh or perform labor 
or services as superintendent, timekeeper, mechanic, laborer or 
otherwise, in the building, altering, repsiring or ormamenting of 
the samey * * ghall be known under thie Act as no contractor, and 

upen the whole of such let or tract of land amd 
upon adje er adjacent lots or tracts of land of such owner 
eOatituting the seme premises and ocoupied or used in comnection 
with such let or tract of land as a place of residence or business, 
* @ for the amount due to him for auch material, fixtures, apparatus, 
machinery, services or labor, and interest from the date thesome 
ie due. this lien shall extend to an «state in fee, for Lifes, for 
%» OF any other estate or any right ef redemptions or ether 
terest which such owner may have im the lot or tract of land at 
the time of making much contract cr may subsequently acquire there- 
in, * “$ ond thie Lien shali stiach as of she date of the contract.” 


One of the contentions, urged by complainant's counsel 
for = reverenl of the decree, in that the evidence dees not 
 @affieiently show that complainant, as the owner of the tract of 
land involved, “knowingly permitted” Svansen to contract with each 
of the five lien claimante for the improvement of such tract of 
lend. After reviewing all the evidence bearing upon the question 
we are of the opinion that the contention ia without merit. 

Equally without merit, in our opinion, is compisinant's 
counsel's further contention that “where a purchaser of lam unéer 
@ contract makes improvements, and subsequently receives a coud 
and at the same time executes and delivers a purchise money mortgage 
te the vender, such mortgage takes pricrity over the mechanics’ 
liena imeurred im the construction of the improvement." Counsel 
for the lien claimants makes the contrary contention that “an 
unpaid venders who authorizes or knowingly permits the vendee to 
contract for improvements subjects his interest in the property for 
the unpaid purchase price te the prior liene ef the mechanics’ 
lien claimants,” which attach ac of the dete of their respective 
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contracts. And, im view of the evidence, we are of the cpinion 
that this contrary contention of counsel for the hien claimants 

is amply sustained by the above quoted statute and oumerous 
éeoisions of the courts of review of this state. (See Hendersen 
Xe Comnediy, 125 Tlie 0%, 1035 Pavdson ve Mongkos 126 i1ie T2y 
785 Rice vs Goulds 73 Tie Apps G58, 541g Sorts vs Mulloy, 144 
Tile Appe 529, 353-45 Granite City Lime Co» v» MMtzman, 161 11. 
Apps 228, 2351-23 Cooper ve vs ioyel Theatre Coes 242 Tlle Appe 
184, 194-5-) Complainant's counsel's contentions that the purchose 
money mortgage given te the vender (complainant) takes priority 
even over the prior mechantes' Lliene of the five eaioante, in 
seemingly based upon the theory of a vendor's equitable lien, but 
wach a theory cannet here be applied beesuse 1% ie the law that 
where a veridor takes security other <henm the personal Liability of 
. the purchaser for the payment of the purchase price, the vendor's 
equitable lien io waived or discharged. (Lehndorf ve Copes 122 T11- 
SL?) 3325 Baker ye Updike, 155 ide 54, 543 Blomatrom ve Pum, 175 
Ade 455, 4414) 

Ag another ground for the reversal of the dveree com- 
plainant's counsel contends thet imacmuch aa no completed bullding 
was exected upon the preperty, and the contemplated improvement 
woe abandenet shortly after it wae started, leaving the property in 
a “mutilated” condition with partly finiched exeavutions and basement 
walle, 4¢ ig inequitable to allow priority to the mechanies’ licna 
ef the five claimants over the lien of complainant's purehse money 
mortgage. In view of the provisions of sections 1 ani 4 of the 





Mechonios' Liew Aet we cannet agree with counsel's contention. (fee 
Rehr Conntruction oe v+ Post Systems 289 Ill. G34, 6455 Crowen 


Hs Meyers, 342 ids 46, 52+) 


Sur conelusion is that the deeree of the cireuis court of 
Jonuary 5, 1933, appesled from, should be affirmed, and it is se 
erdered s APRIFME Be 
Swhlivean, fe Jes and Seamlnn, Js, comcure 
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CON SUMAK S — COMPANY » 
& COFporn lich, 
Appellant, 
AVPRAL PROM MUNICIPAL 
Ve 


GOULT OF CAHTCAgO. 
YELLOW GAB COMPANY, a cur peretiets 
and BEWSOLINE MOTOR FURL CoMPasy, 


a ceainn: 272 1.4. 620 


BR,» JUSTICE SGANLAN DOLIVERS) THR OPINION OF THE COURT. 


ee Ra et ast Si ig la NE ln ge 


Plaintiff sued Yellow Cab Company, a corporstion, and 
Benscline Moter Tuel Coupamy, a vorporation.s The case waa tried 
by the court and at the close ef plaintiff's evidenes there wae 
- @ finding fer defendant Yellow (ab Companyy ond at the slese of 
@ll the evicenese there wou « finéing for defendant BSenuslime Motor 
Puel Company.  Judgaent wag entered upon the findings end plaintiff 
hes appealed, Plaintiff uakes no point as ta the finding of the 
eourt in favor of Yellow Cab Company, a corporation. 

Plaintiff's statement of claim alleges thai on July 21, 
1927, the defendant Yellow Gab Company amd pinintify entered inte 
& written ceutract of leasing of appreximately 340,000 gallons of 
tenk storage epnoe in plaintiff's plant for a period of three months 
Comencing July 92, 1927, for the sum of $2,000 payable in three 
equal monthly installments of 0666.67, and that in the event the 
Yeliow Cab Company ashould hold over after October Zl, 1927, oF after 
the @lst day of any subsequent month, for s month or any fraction 
thereof, by secupying the said apace or any portion inereof, the 
leasing shall be held to be renewed for another months at the some 
Tentalg that plaintiff agreed t lesd or unload the commdity to 
be stored im the tank storage apace alletted to defendamt ot & 
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Charge of $5 per curloadg that after Oeteber Ql, 19ZY, defoniants 
Yellow Cab Company and Benszoline Motor fuel Company were in pooseacten 
of the aaid space at an agreed rental of $450 per monthy that the 
éefendants remained in posseavion until on or about fay By, 192h, 

and failec tc pay the wonthly rental due Jamwary 21, 1923, February 
@Lp 1928, Kareh 21, 1928, and April 21, 1928, 

Tne affidavit of mervite of Benzoline Keter Fuel Company 
admite thot about Getober 21, 1927, 1% went into possescion of the 
said storage wpuces that it had thetetofere agreed te pay plaintiff 
the oum of ©4650 fer the woe of snid apace for a peried of one month 
from Geteober Sly LUZ7, to Hovembor 20, 1927) thet om cr about 
Sovyember 15,5 i927, plaintifi represented to defendant that the said 
eterage apace «ns iully equipped with serviceable sieum colle, which 
were #6 arranged Shat heat could be applied to the tenkg thet plain 
tiff knew ond was informed that the benzol which woe ctered im the 
temk frese and eelidified at « Aigh tompersture, and that it then 
end there agreed %@ ieeet the tank to said cofendant and te furnish 
heat for the tank fer a peried of one monta beginning on November 21, 
1927, for the eum of $4505 that the defendant agreed to pay fer any 
Coal that was used by plaintiff in and about henting the tank provided 
that lower temperatures prevailed and the bensol become frozen or 
solidifieds that on or about Lecember 9, 1927, defendomt discovered 
that the bensel then stered in the tank we fxosen amt solidified 
#0 that it could not bed rawe from ity that it requested plaintiff 
to furnieh steam, /piainsitt Regicetee amd refused to furnish steam 
or apply heat to the tank and 1% was therefore impessivle te rumeve 
the product ivom the tank except in email quantities; that because 
ef plaintiff's faiiure te furnish kent or steam for the coiia in the 
Semk 16 was impossible for defendant t remove aii the vensei trom 
the tank during the period from November 21, 1927, to and including 
January 2le 1928% and that defendant was unable te remove aii the 
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Denzel until early in the month of May, 1928, whem eadd benael 
became liquificd by she otwonpheric heats thot defendant paid 9486 
fer the period from Gotcber 22, 1927, to November 21, 1927) and 
the swme simount for the period from November 21, 1929, to December 
Bhp AUZTZ tuat prior to the expiration of the wid Inet period 
Plaintiff represented thet steam would be applied to tho tonk and 
the defendant then ané there agresd te remain in possession for the 
period from iecomber Qi, 198%, to Jamuasy 21, 19263 thot despite 
the fact thet defendant paid the eum of $450 for rent for anid 
period the pisintiff refused and neglected to furnieh heat ex stew 
and ss a resulS thervef the defendant wae unable to remove ites 
product from the tank at the end of enid period, um that the cofende 
amt is not indebted to the plaintiff in the owe of 05,500 or any 
ewi vwhaatesever. Latex defendant Benseoline Meter Fuel Companys by 
‘heave of courts filed an additieual affidavit ef merits alleging 
that the contract wan ome for the stersge of bensod, « highly 
inflammable, dangerous and explosive product, within the area pro- 
hibited for sueh sterage by the ordinance of the City of Chienge 
ané that By rescon thereof the contract was iiiegal and veld and 
that plaintiff ought not te be permities to reap txe benedit there~ 
ofe the defendant does net appear te rely upon ithe cileged defenae 
stated in the additional affidavit of merita, and it is therefore 
unnecessary for um to consider plaintiff's contention am argusent 
in reference theretoe 

The principal points relied upon by plaimiirr for « 
reversal are (a) “The evidence fails te establish the defense that 
the produet of the Bensoline Motor Fuel Co. wae frouen and could 
therefore not be removed before May 9, 19263" (b) “The defense 
based on the alleged breach of warrenty te furnish heat, Wee 
watvwedg" and (¢) “fhe finding and Judgment of the Court is clearly 
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and manifestly against the weight of the evidenee.” The defendant 
states that “the defense in this eset consiates in the werranty 

that the tank was equipped with steam coilsg that the plaintiff 
would furmish heat, at the cowt of the fuelg that the plaintiff 
breached ites agreement, failed to furnish heat ond as a result the 
benzol become froceny, ano that the defeniant wae uneble to remove 
ite benzol by reason of its fresen conditiom, reaulting from the 
Plaintiff's failure to abide by ite previous agreement and warrantye" 
The defendant deviien that it waived the breach of warranty te 
furnich heat. 

Every material question of fact im the case Wae contro- 
verted. It was the province of the trial court to pase upon the 
eredinility ef the witnesses and to determine the weight that 
enoulé be attached to their textimony and to find the facts in the 
@ase. The court, after heering the witnesses tensify and after 
examining the documentary evidences introduced, found the izgsuce 
for the ¢efencant, and after o enreful comsiderstion of all the 
facts and circumstances im the tase, we are watiafied that his 
findings should net be diaturbeds There is no merit in the con- 
tention of the plaintiff that the ¢efention: waived the alleged 
breach of warranty to furnish heat by paying rent for the peried 
from December 21) 1927, to January 21, 1929, amounting to $480. 
(See Sols ve Stafford, 284 Ill. 610.) 

Bo complaint is made that the court erred in the 
admiesion or rejection of evidence. The cnae seeme to have 
been fairly tried and the judgment of the iimiclpal court of 
Chiengo will be affirmed. 
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Sullivans Pe Jeg amd Gridley, J+» concurs 
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befendant in irror, 
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BAROR TO CIRCUIY QOURT, 
ALBAARVER WEIR 6% Ales 


Befendontas ) COOK Coury, 
ee r e lier 6 PD Wi ~~ 
AGMAS TETRA et ad. Pe Oar 
Plaintifis in Zrrere “ é & defi. 022 


Bis. JUSTICE SCAMLAN PELIVERED THE OPINION OF THE CouURT. 


Wiliiam Te Woodley filed his amended bil for foreclosure 
of certain real estate and made Chiveage Title and trusi Company, as 
trustee, Harty Powell, Adwin Ms Powell, Margaret valtere, lildam Ae 
Balters, Agnes ‘eir, Jamee Selr, deanebte (cir, Aguew Veir, ae 
aGminietratrix of the extate ef Alexancer -eir, (egeaset, and 
Batheniel Rubinkeam parties cefencant. the couse Wee refersed to 
& Manter, whe Tiled o report recommending that a deeree of fore 
@lowure be entered, and a deeree, in atrict conformanee with the 
findings and revemmen¢ations of ihe mocber, Wau euberede hanes 
Weir, indiyiduslly and ao siministratrix of the eutate of sLexander 
Weir, deceased, Janct Yeir (suce ag Jvanctic (vir) and James ‘@ir, 
Gefendante, bave sued out this «rit of errexy and they have been 
granted leave to prostoute this wris alens, 

The amended bil1 slieges that -ioxandey \eir, a bachelor, 
executed and delivered his principal note of 15,00) anc ten interest 
motes of $450 enchy ail dated Novesiber 4, 1927, secured vy Bis trust 
Geed to the Ghieago Title and fvust Company, av trustee, on certain 
real estate situated in Geok county, iilimeisy teat said sLexander 
Weir éie¢@ intestate on Sarch 15, 1929, and left as his only neire 
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a% law ond next of kin Mary Powell, Margaret VYalteras, Agnes Weir, 
Jeanette (Janet) Yeir and James Weirg that default was made in the 
payment of interest coupons numbers 3, 4 and 5 and that thereupon 
the complainant declared the prineipal nete and interest thereon 
@ue end paysble as previded im the trust deed. The bill prays for 
am secowmting ané sale of the promises, otae 

The anewer of Agnes Yair, Jonet Yoir and James ‘oir te 
the emerded bi11 states that they are not adwised of the execution 
and delivery ef the alleged principal promissory note of $15,000, 
the ten interest motes and trust deed, and they deny the making, 
execution and delivery of the some and ask for etriet proof thereof. 
The anewer avere that on November 15, 1927, Alexander Yeir, the 
alleged maker of the alleged notes and trust deed, was not indebted 
in the sum of $15,000, an alleged im the bill, and that if the saad 
_ motes were signed and delivered by him they were without considerations 
thet if they were executed and delivered by him they were excouted 
for the purpose of effecting « settlement of a ciaim that had been 
made against said Yeir by one Charles Docring, and thet they were 
éelivered to one George HM, Young to carry out said purposes that long 
after the date ef the seid alleged notes, they were hypothooated by 
said Young, without the knowledge or consent of said ilexander Yeir, 
with the First National Bank ef Blue Toland, to scoure a note of 
$2,500 made by eadd Youngs that thereafter William Ke Young, a 
brother and partner of George He Young, obtained the alleged notes 
and trust deed and hypothecated them with complainant, but thet the 
aid hypotheeation was made without the knowledge or concent of 
Alexander Yeir and thet after the denth ef the latter his heirs 
were unable to learn who held the said notes, and thet they were 
hypotheested by “illiam K. Young, or on hie behalf, wrencfully as 
againet the said defendants. ‘The snewer denies that coupons numbers 
2 and 2 were paid by Alexander Yeir and delivered te him, and aver 
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thet Alexander Yeir never recognised, at ony time, any liability 
om said motes ond trust deed; that he never paid any interest on 
the alleged $14,000 note and thet he denied any liability thereong 
that complainant had no right to declare the $16,000 note due and 
payoble ea alleged in the billg that the real property described 
in the slleged trust deed wae purchawed prior te November 3, 1927, 
by Alexander em! James Yeir in equal shares, that immediately after 
the seid purchase they went inte poseescion as tenante im comuaon 
and were gueh owners and im possession thereof until the death of 
Alexamier Yeirj, that on August 4, 1928, there was reserded, in the 
office of the recorder of deeds of Cook county, what purports to be 
@ quit-claim deed from James Yetr to Alexander “eir conveying anid 
weal axkake property described in the alleged trust deed, that seadd 
quit-claim deed was never signed nor acknosledged by the endd Jemes 
Weir, and that his name wae forged thereteg that Alexander “eir (in 
hie lifetime) and James Yeir were copartners as farmera, in Cook 
county, lilisola, on lawd adjoining the land scribed im the alleged 
trust deeds that the land deveribed in the trust devd wae purchased 
ané used as a pasture by Alexander Yeiry ond Jomes Weir, and sinee 
the death of Alexander hae been uged ae a pasture by plaintiffs in 
error} that on November 4, 1027 (the date of the alleged trust deed), 
Alsuander Weir wes the owner of only me-half of waid real property 
and the other undivided one-half of said property was owned hy James 
Selr, of which fect the Youngs and the complainant had notice. 

The master found that the principal note, interest notes 
and trust deed were executed and delivered by Alexander ‘eir, a 
bachelor, as alleged in the billg that interest coupons numbers 1 
aud 2 have been fuliy paid and thet default was mate in the payment 
of interest notes 3, 4 and 63 that om March 22, 1929, the complninant 
leaned te ome “s Ke Young the sum of $5,000, evidenced by a cheek 
payable to the erder of gaid Young, “and received from anid + Ke 
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Young, & eoliateral note of said date together with the above 
principal note, interest covpons ané trust deed, which prinetpal 
note, interest coupons and trust decé were given as collateral 
seourity te secure the payment of onid collateral note for said 

gum of $5,0003" that on March 16, 1930, complainant made another 
lean to said *. Xs Young “upon said security se deposited im the 
gum of $1,500 az evidenced by check * * * drawn te the order of 

enid ©. Ke Young an¢ by him endorsed and cashed, which check was 
gigned vy said compleinant. That to secure said additional ond 
further sum eo borrowed by him anid s+ Ke Young executed and delivered 
te eeid Yiliiam T. Yoodley, complainant herein, a further and other 
collateral mote, dated March 17, 1930») due thirty days after date, and 
eemeellet seid collateral note heretefore mentioned. * * * That 
from the teatimouy and evidence * * * introduced I find that on 
toewit: August 2, 1930, a sxle wae had of the collateral seourity 
gee with said collateral nets which security er sellateral was 
the principal note and trust deed hereinabeve mentioned and bel ng 
foreclesed herein, anc that at such sale said eollateral was om anid 
date bid in ond purchased by said “illdem Te Yeodley, the complainant 
hereins * * * That complainant by reasen of said asle * * * became 
the owner of soma /ie wow the owner and holder ef said principal note 
ané interest and trust ceed securing sume, and was such owner and 
holéer at the time of the filing of the bill * * #3 thet at the time 
of the execution and delivery of waid principal note ant trust d ced 
by Alexander Seir * * * Alexender Yeir was the owner of and was 
penseneed of, au undivided ene-haif interest im and to the premises 
hereinsbove described and that said interest waa the only interest 
that could have been conveyed by slexander ‘eiy at ihe time of the 
@xeoution of said trustdeede” The master further found that on 
Maguet 4, 1923, a quit-cleim deed was filed fer record im the 
reserder's office ef Cook county, “purporting to have been aecubed 
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by James Weir, one of the defendants herein, on to-wit: sugust % 
1928, and acknowledged by him on to-wit: august 5, 1923, before 

one Albert BR. Gates, a notary public * * *, That said quit claim 
deed conveyed and quit claimed te Alexender veir the premises 
hereinabove deserived and which are sought to be foreclosed hereing* 
that Alexander Yeir died on Mareh 15, 1929, and on March 25, 1929, 
letters of administration were isewed by the Probate court of Cook 
county to the defendant Agnes veire The master further found “that 
the signature ef the defendant, James Yeir, wae forged to guid quit 
Claim deed. That the existemee of anid trust deed being foreclosed 
herein was also brought to the attention of said Agnes Weir at or 
about said time. ‘that Alexonmder Yeir, Agnes ‘eir ont James Weir, 
and other, def entente lived tegether upon the premises adjacent to 
the premises being foreclosed herein in Kovember, 1926, and prior 

. therete and up to March 15, 1929, when Alexender Yeir departed 
this life, and that up to said last mentioned date I find from the 
testimony and evidence offered and intreduced that the question of 
the forgery of said quit claim deed and the legality or genuineness 
of waid trust deed and note above muationed, was not questioned nor 
éiveusned with Alexander Yeir, by James Velr, Agnes Velr, nor any 
of said defendants, and 1 further find that inaamuch ac no action 
wae taken by said parties that the exeeution of said trust ¢ ced 
and note was the act and deed of said Alexander ‘eir and given by 
him for the purposes therein set forth. That no effort was made 
by James Yeir, Agnes Yeir mor any of the other defendants after 

the discovery of seid forgery or alleged forgery of said quit 

Claim deed to obtain from Alexenier Seir during hie lifetime, a 
Gemecliation of seme or a deed te rectify seid alleged forgery, 

Ner since his desth has any procecding been instituted questioning 
the gemaineness of either of said deeds except by the answers filed 
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and the testimony onc evidence offered in this eause and I further 
find that the negligence and acquicsvenece of anid parties un te 
eaid forgery amounted te a ratifiestion of and an acceptance by 
them of said deed ani conveyances, and that they are estopped from 
eetting up or anserting said forgery in these procesdings.” 

The Geeree found that there was due complainant, "upon 
eaid principal note, the eum of $15,450 with interest thereon fren 
the 3rd day of May, 1929, at seven por cont per anim" that there 
was also due complainant for hiv solicitor's fees the cum of $1550, 
and that the tetel amount due the complainant (exclusive of an sliewe 
ance of $120.55 for reporter's feem) was $20,093.03. the deeree 
also found that the complainant bed «a lien on the entire premises 
for said sum and was entitled te foreclosure and sale and "that the 
rights and interests of all the other parties to thie cxmee in ant te 
waid premises ave subject and inferior to the lien of the ondd truat 
deed held by said complainant .* 

The main contention of the plaintiffe in errer ic “thet 
complainant wes not am innecent holder of the alleged truat deed 
and notes before maturity, and that be purchneed the same subject 
te all defects therein and to all defences theretos that defendants 
are mot estopped from saserting the forgery of the quit-vlmim deeds 
that complainant is not entitled te a fereclowure of the trust deed 
ane te a gale of the premisesg and that the report of the Maoter 
in Chaneery and the deores are both contrary to the law and the 
evidenee, and that the deerce is exceasive.* 

after an exhaustive study of the evidence we have reached 
the conelugion that justice demands that there be a retrial of thie 
eauets The soliciter for the plaintiffs in erver did not, in our 
judgment, properly protect end enfeguerd the rights ef bis clientes. 
Yor instance, he permitted the complainant to introduce hearsay 
evidenee of a most important character in supper: of his claim, 
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The complainant testified that he acquired the notes in question 
from Ws» Ke Young (whe died after the pleadings in this cause had 
been settled but before the master's hearing) aw collateral for 

two leans, one of $5,000 and another of $1,500, made to Young by 
the complainant. During the examination of the complainant the 
following occurred: “i. (by Mr. Virewan, complainant's solicitor) 
Did you have 4 conversation with Ys Ke. Youmg at the Yesley Hospital? 
Ae Yeung wits G+ “hen did that conversation take place? Ae That 
Was about «= that would be about the latier part of Sovembers. Geo 
Did you have a conversation with vs» K. Young at the hospital after 
the anewer of Agnes Weir wav filed to this? A» Yeue Ge Did you 
take that anewer with you to the hoapital? As Yous sire Ge Mad 
you exhibit that answer to ¥. Ks Youmg? As I did. Ge Did you 
have & converantion with him concerning the sliegutions in that 
emewer? As Yene sire G+ What was the conversationt® A.» He teald 
me therewss absolutely nothing to it, that the trust decd and notes 
were absolutely right ond they were properly signed by the persons 
whe signed thom, and there wae mot owe thing im their anewer that 
was true. {+ Did you ask Mr. Young concerning the allegation in 
the anewer of Agnes Weir that they were ivewed without coneiderat ion? 
Ae I don't remeuber that particular port of the converaniione Ge 
S4¢ you have a conversation with him se te whether or not the 
éocwents, which ore Complainant's “xhibite 1 te 16, inclusive, vere 
forgeries? (Complainant's exhibit 1 in the slleged trust decd of 
A-exander Yeir. Complainant's exhibits 2 te 10 are the pringipal 
note for $15,000, the interest coupons, an’d two cheeks made by the 
complainant and alleged to have been given to “iliiem Ke Young by 
the complainant.) A> Yes, sir. Gs Did he way thet he sow 
Alexander Yeir sign these papers? A. He did. Mr, Hutchinson 
(Hutchison, soliciter for plaintiffs in errer): Mew I move that 
thet be atricken. It is net all of the evidence, all of the cone 
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im talking sbout the bill. Wre Hutchineom: He asid he explained 
ite Mare Fireman? If am satisfied te atrike out the words 'I 
explained.’ Tf am inetructing Mr. Yoodley to tell the conversation 
only, whet you seid and whet he anid. He enid this, and I seid 
that. Mr. Mutehinson: Yee. The Vitnene: Ase Me eaid there was 
nothing in thet answer that woe true, that the trust deed and the 
notes were perfcet, and he had seen them styned, ant alae the deed, 
the quit cleim deed thet wan mentioned in the bill. The Master: 
Ge Be you mean bill or answer? A+ Amawere ‘newer, pardon me, 

T am not © levyer. I get those things mixed wpe Mr. Yireman: The 
emewer ef Agnes Yeir? Ae Yea, the anewer of Agnes Yeire @- You 
say the quit slain/was aise genuine. Are you referring to the 
owit cleiu deed of Juomes Tetr te hie brother, ‘lexander Yeir? A. 
Yers sir. (+ That is the quit claim decd thet te referred te in 
the onever as being a forgery? A. Yes, sir. @. “hat did» Ke 
Young exy with reference to that? {+ He snid it was sbeolutely 
the true signature of Mr. Weir, G+ By Ere Yeir you mean Jomee 
Weir? A. Yeu, sir. Ur. Hutehinsent Yait a mimte., That he saw 
him eign it, he enic that toe, didn’t he? Ae He said he emw him 
eign these papers. tr. Mutchineon: Yes, that ic what we wont.* 
Puring the recross-¢xamination of the witness by the eolicitor for 
Plaintiffs im errer he testified thet Young told him that the 
eOliciter for plaintiffs in orror (Mr. Hutehicon, whe wae = cousin 
of the Yeire) hef told him (Young) that the signature to the notes 
im question “was Alexander Yeir‘s signatures" This onsver vas not 
even responsive te the question, but the soliciter allowed it te 
stand without etjection, In this court he cecks to justify his 
conduct in the matter of permitting «11 of this important henrsay 
evidence to atend, upon the ground thet it is =» fundsamentel principle 
of law that it is not necensnry to obfeet to incompetent evidence 
im a chancery proce cd ing. While it {2 hardly necoecary to 
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notice such 4 ¢ontention, we may ecy thet henreny evidence, if 
mot properly objected to, hae probative fores. 

We wre aloe of the opinion thet the soliciter did not 
properly contest the bone fides of the alleged tranuaction between 
We Ke Young and the complainant tn reference te the notes in quese 
tien. Little, if any, effort was wede im that regard, although 
there are certain eireumetances im the cnse that throw suspicion | 
upon the entire tyamsncttion. The evidence tends to prove that 
Young was ineclvent at that tise, yet the complainant appears to 
heave made no real inquiry touching Young's owterehiy of the notes 
and trust deed. Mor was the matter of the alleged asle ef the 
eellaternl by the eomplainant properly inquired inte by the selice 
iter for pisintiffs in error. 

The complainant contemis that the defendants are estopped 
from ascerting forgery as to the quit-claim deed; that "4t 1a not 
‘qemplainant's theery that the defendants were eatopped by affirmative 
acte, but rather by their silence, their inactivity,” and he cites 
Sliver vs Rows, 289 Tli. 624, smi several other cusses akin to Lt» 
im support of the contention. In the ease eited the court says 
(ps 640) 






“Eetoppel arise from silences as well as words where 
there ia the duty to speak anc the party on whom the duty reste 
hae an as wre te “pry and Brenge the ody cums tances kee pe 


We find no merit in complainant's contention. the evidence shows 
that the plaintiffe in errer were in the posseseion of the property; 
that they did not knew the complainant and were not ovare that he 
held the notes and trust d ced and claimed to own them. He mace both 
ef the slieged loans te Young long before he made any inquiries of 
them in reference to the trust decd, and he sdmite that when he 
first spoke to Agnes Weir she told him that the “mortgage” was a 
forgerys The compleinant wee engaged in the real estate bual ness 
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for twenty-five yenre and was cognizant of the customary way of 
buyine and selling mortgages, and during thatentire period of 

time he had deolingse with Youre. He teetified thet «although he 
panned the land im question he never “diveursed the eecupancy of 
the lands" he merely "leoked at it from the roadway." He dooe net 
appesr to hare seen an abstract or to have exemined, in any wey, 
the title to the premicers pricr to the making of the alleged loans. 
The fires} time he pace any investigntiien ef the notes ond trust deed 
wen when he viuitec the form in Vay, 1950, which wes long after 
the time he mace the leans an¢é after the svcead collateral note had 
become due» There is nothing in the evidences te show that the 
Cémplainant was induced te meke the loans or to accept the notes 
&6 @ellateral security by reason of any affirmative conduct or 
silence om the part of any of the plaintiffs in error. ‘they were 
farmers, Living upom the land adjoining the premises in queation 
and using the latter as a pasture, and as soon ao the complainant 
ealled upon them and claimed to be the owner of the notes and trust 
deed, Agnes “wir told him that they did not know that there was a 
mortgage on the premises and that if there wae it wae a forgerye 
The theory of complainant, at the outeet of the hearing, wee that 
the signature to the quiteelaim devd wae the true signature of 
Jemee Veir and not a forgery, and 1¢ was only after it was preven 
beyond all doubt that it wae a forgery that thet theory wes sbandoned 
and the gutenses theory inveked. 

‘ are gatiefied tht 1% would be a serious miscarriage 
of justice te permit the present ceerce to atand, nevertheless, we 
are mot satisfied, in the present state of the record, that the 
bill should be dismissed for wont ef equity. ‘ccordingly, the 
deveree is reversed, and the cause is remanded with dircetions te 
the chancellor to have the couse again referred te a master fer 
® Resring de_nevee REVERSED AND RUMANDED WITH DYPECcTIONS. 


blivam, Se Jeg and Gridley, Je, coneure 
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JOnM J. VLCMING, an Trustee, ete, 








Appellee, 
Ve 
APPEAL PROM GXHCUIT 
se sagersS OLYNTEC and VERONICA OLYNING, ; 
sw COURT, COOK COUN 
r Defendants. , ate 
979 TA. B90! 
Im the Matter of the ?etition of 202 TA. 629 


Ce Le Woruk, Intervening Petitioner, 
Appellant. 


MRe FUGTICH GCANLAW GRLIVERED THE OPINION OF THE COURT. 


John Js Fleming, as trustee, ets, filed hie bill against 

- ‘Michsel Olynice and Veronica Olynice, his wife, to foreclose 2 second 
mortgage upon certain real estate and upon his motion « receiver wes 
appointed, who took possession of the property. Thereafter leave 
wae granted C. Le Noruk to file his intervening petition, buts in 
the some order, upon motion of complainant » the petition «as stricken 
from the files and the motion of the petitioner for an order upon 
the reeviver to ¢eliver possession of the premises to him was denied. 
The intervening petitioner has appealed. ‘The complainant has not 
filet a Urief in this court. 

The intervening petition was, in substance, the same as 
the petitions that were before this court im Alischuler ve Jandelman, 
264 Ille Appe 106, and Consumer 
Tile Appe U4le im Altechuler v» Sandelman we held that the sppoint- 
ment of a receiver to take charge of mortgaged premizes under a 
junior mortgage does not destroy the right of a prior mortgagee to 
take possessions that there is ne merit in the contention that the 
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latter ean then have the recvivership enly extended as to it, 
and that it ie error to diomiss, for want of equity, an intervening 
petition demanding that a recviver, appeinted at the instenee of a 
junior mortgagee, surrender poseeevion to a first mortgages; that 
there is no meterial difference or distinetion between the rights 
of a first mortgages in possession of premises prior to an sppeinte 
ment or attempted appointment of a receiver at the ineteanee of a 
junior mortgages, and the rights of s firet mortgagee not asserted 
until after a receiver has been appointed aud is in possercton at 
the instance of a junior mortgagee? and thet the appointment of a 
receiver at the instanee of « junior mortgages oan anfp be made only 
without prejudice to the right of the first mortgagee to the 
Possession of the premises, if he sees fit within a reaseneble time 
to assert that right. In Conumers Bond # Vortgage ee V+ Ladins 
efter a further conesideretion of the important questions involved, 
we adhered to the conclusions reached in 11+ ve Sandelmnans 
Souneel for appellant inform ua that the chanesllor in the instant 
eaee «tated that he wis familiar with the twe decisions of thie 
branch of the court, but that he did not agree with the reasoning 
of the gome, that they were not binding upon him and thet he would 
mot follow the lav as stated thereine This chancellor adopted the 
seme attitude in the reeent case of Plotke vs Greenberg, Tlie Appe 
Gt» Geme Yoo 56557, opinion filed Scteber 10, 1955. The order that 
we now enter in the instant case is binding upom the Circuit courte 
The order of the Circuit court, dated Setober ll, LOS2, 
striking the intervening petition from the filles and denying the 
motion of the intervening petitioner for an order upon the r ecviver 
to deliver posseswion of the premises to the intervening petitioner, 
ie reversed, and the couse is remanded with direetionz to the 
ehancellor to enter an order in accordance with the prayer of the 
intervening petition. REVERSE ANP REMARLED WITH DIRECTIONS. 
‘Sullivans Ps Jeo and Gridley. Je. conone. 
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36449 ‘ 
INWIB T. GILAUIH, Receiver for ) 
Stony Island State and 
Bank, for use of Killen Ne Norton, APPEAL FHOM MUNICIPAL 

® 

COURT OF CHICAGO. 
Ve 

pence, 272 1.A. 628 


Mis IUSTICH SCANLAN BALIVERKD THR OPINION OF THE couRT. 


Im the Municipal court of Chicago, Irwin 7. Cilruth, 
Reeeiver for Stony Island State and Savings Bank, for use of 
Ellen Ne Nortom, plaintiff, obtained a judgment by confession 
against Lawrenee Barrett, dofendent, for $444.50. The defendant 
| filed a written motion and an affidavit in support thereof, te 
vacate the judgment, and he has appealed from an order overruling 
his motions ‘The following is the statement of claims 


gg trend Claim is for rent accrued and new que and 
12 gacg of certain fo Rovere B Which Le here Lo 


abeenth day o # AvS0 excouted &, the 
nate As Seuene and the defendant an  Lensee whereby the plain- 
iff demised to the defendant the wes therein deseribed for 
and during the term of 10/15/30 to 9/30/31 and next ensuing, the 
éefendant thereby undertaking ond eeing to pay to the plaintiff 
pear éuring said term the mont rent of Ninety-five doliarse 
Ege tly Daag acedle ly all gee  raatge fil virtue of 
which 4 » the eum of Three Hundred Kighty deliara (0580.00) of 
the rent aforesaid for the month of June, July, “uge & Geptes, 1951, 
beeame due and payable from the defendant to the plaintiff and 9ti11 
is in arrears and te the plaintiff wherefore the sift 
sues for the sum of ee Hundred Zighty dollars ($380.00 of the 
bo mi aSereseste ther with the sum of Sixty-four and 80/100 
dollars, (964.8) x reasonable attorney's fees 
ais lonsee” 









(Ttalies ours) 
Attached te the statement of claim was the following: 
“Affidewit ef Mxecution of Leave and of Plaintiff's Claim 
“Charles A+ Norton, being firet duly sworn on oath states 


that he is Pye for the plaintiff in the above entitled ecauseg that 
the nature of plaintiff's demand is a claim fer rent secrued and now 
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Mtnore ta gue te plaimttt? fram the defend 


! ant 
er allowing éefendant all just credita, deductions and 
te-offs the sum of Three Hundred ond Kighty ($380.00) dollars 
{$380<00), rent for the period atated in suid statement of claim, 
in addition to said attorney's fees. 


*<ffient further waye thet he is acquainted with the 
hendwriting ef exid plaintiff and defendant, that the signatures 
to seid lease are the genuine signatures of said plaintiff by 
Chase Me Hickman, see't. Trust Officer and defendent Laurence 
Barrett and that said lease was duly executed by said plaintiff 
and defendant, and thet said defendant is still living.“ (Here 
follow signature and jurat.) 


‘Leo attached to the statement of claim wae « written lease, by 
the terms of which "Stony Island State ané Yavings Bank, Trustee," 
demisee certain premises in Chicago to the defendant, Lawrenee Ae 
Barrett, for the term begimiing October 15, 1950, and ending 
September 30, 1931, at a rental of 695 per month. ‘The lense is 
signed as follows: 


"Stony Ialend State Sevings Bank not personally 
but as Trustee under Trust Agreement dated 11-15-29 
and kmown an Trust Bose 2156 
"By ChaseK Hickman 
“Aga'te Trust Officer eee 
"Laurence Ae Barrett Seal 


Clause Pifteenth of the lease provides: 


"If default be made in the payment of the rent hereinabove 
reserved, or of any installment thereof or herein provided, Leasee 
Goes hereby irrevocably constitute any te ta any Court of 
Record in this State, «ttormey for him and in his name, from tine 
to time, to waive the issuance of process and service thereof, to 
waive trial by jury, to confess judgment in faver of Lessor, his 
heirs, executors, administrators or aseigne, and aguinst Legsee, 
for the amount of rent which may be then cue, by virtue of the terme 
hereof, or of any extensions or renewals hereof, or virtue of any 
holdover after the termination hereof, and which may in default, 
as aforesaid, together with the costes of such procecdings, and a 
ressonable sum, but at no time less than Ten Dellara for plaintiff's 
attorney's fees im or about the entry of said judgment, and fer said 
purposes to file in enid cause his cownovit thereof, and to make an 
agreement in said cognovit, ox @lsevhere, waiving and releasing 411 
errors which may intervene in any such proceeding, ang waiving and 
releasing ali right ef appeal and right to writ of errer, and eon~ 
senting to an tameciate execution upon such judgment; and Leseee 
tntos cont iyma oll thet endd attorney may lawfully do by virtue 

reot. * 


A number ef reasons are assigned in the motion to vacate 
the judgment by confession, but im the determination of this appeal 
it is necessary te refer te only the following: 
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"The record in this ease discloses on ite face that 
the power of attorney contained in the lease attoched te the 
Statement of Cisim herein, has been exeeceded in the cognovit, 
=, the judgment entered herein by reason thereof, is mill and 
void. 


*#*# & 

"Neither the plaintiff therein, Irwin fT. Gilruth as 
Herven, for whose Uist Shis suis ims been Sroughts are partion 
Biaseneas ef Chaim in thie case docs met in any way dicclese the 
at scm wea tans ee 

The defendant contends that the judgment entered by con- 
fescion, under and by virtue of the power ef attorney contained in 
the lease, is muli and void, and that this fact is apparent from 
the face of the record. The contention is s meritorious one. the 
lease contains « warrant of atterney whereby the lessor, “his heirs, 
executors, administraters or asvigna,” were given the right te eon- 
fens judgment. The lessor was Stony Island State and Savings Bank, 
Trustee, under « trust agreement. ‘there ic no warrant of atierney 
granted to Gilruth as reeeiver of the Steny island State and Savings 
Sank nor to [llen Ns Merton. S8oth of these parties are strangers 
te the lease. tony Island State and Savings Sank, 'rustee under 
Trust Agreement Soe 215—9 is not mamed in the statement of claim, 
eognovit nor judgment. There ig nothing in the etatement of clain 
nor the record to show thit Gilruth, as receiver, or Sllen Horton, 
succeeded to the interest of Stony Island ‘tate and Savings Sank, 
Trustees under Trust Agreement Hoe 215. Indeed, as the defendant 
argues, there is nothing in the r vord to show thet Gilruth, 
Reeeiver, or Sllien 8, Merten he any interest in trust agreement 
Noe 215. 

The power to confess a judgment must be clearly given 
and strictly pursued, and a departure from the authority conferred 


wili render the confessed judgment void. Many cases might be cited 
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iu support of thie principle, but we need refer to only « late 
decision, Welle v+ Durst Chevrolet Co.» 341 Ill. 108. 

The bill of exceptions does not contain « copy of the 
inetrument sued upon, vias the lease, and the plaintiff secks te 
evade the effect of the defendant's contention by contending that 
the lease is mot before this court and cannot be considered by us 
in determining the pregent appeal. In support of this contention 
Plaintiff cites Alton Banking and rust Cos ve Gray, 347 Lie 99 
Im that cose there was a judgment by confeesion in the eity court 
of Alten and the judgment was entered upon « note containing a 
power of attormey to confess judgment, and which wae atieched to 
She deelisration, The Supreme court held that where » judgment 
by confeasion is taken in term time anc the bill ef exceptions, 
om review of the overruling of = motion to vacate, failea to show 

that the note sued on was introduced in evidenee, the deficiency 

in the bill of exceptions is net cured by ihe fact that a copy of 
the note waa attached to the dcelarusions, even though the d ¢claration 
is a part of the common law record, av a copy of the decunment sued 

on ig mo part of the deolaxvation in an action at lawe ‘he court 
further held (ps 107)+ 

“The eame presumptions are indulged in favor of a judg~ 
Sees cress as’: ‘ster tenets vs es Teeioes ia” 
faver of the judgment, ever to the extent of preeuming that a 
Geurt thoweh ametiver which wes inmitficions appeared in the files." 
The confession of judgment in the inatant case wae entered in the 
Mumicipal court of Chicago, and the ease cited by piaintiff, wherein 
a judgment of a city court was involved, dees not upply. in Zlew 
Ye Boerds 274 [lle 2352, 2355, the court seids 


“By the reguier practice at law a copy of a writing upon 
em « auit te brought is no t of a d¢elaration. (Pear Va 


e 16 Tile S63 Fe Vs if 
« 1645 Saxe x Lewis, G8 ide 6040) By the cnaatoaa 
practice preseribed for the mmicipal court, the statement of claim 
aust cons of » statement of the account or of the nature of the 
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demand, and it io called a bill of particulars. {Gilbert's 
Practice in the Municipal Court, 193.) Im the etatesent in 
this cose there was sething except the copies of the notes to 
give the appellees any information whetever of the dates, 
amounts, maturity, indcrsements, by what officers executed, or 
~~ ether particulars necesanry to a ehatement of a cause of 
ion against the appellees. ‘The copies of the notes were a 

necessary part of the statement of claim, and eanmet be regarded 
as copies annexed to a declaration where the cause of action 
is stated in the declaration ituelf." 
In Fells vo Duvet Chevrolet Cos, supra, the judgment ef the Municipal 
sourt of Chicago was entered upen a power of cttorney contained in a 
lease which wae wade u part of the ctutement of claim, ané the 
Supreme court considered the lense in determining the question as to 
whether or not there had been a departure from the authority con- 
ferred.  YVrom the order denying the motion to vaente, in that case, 
af appeal had been prosecuted to thie court, and we find by an 
inspection of our records (Appellate cewrt Gen. Hoe 33,075) that 
the abstract showe that the bill of exceptions did not contain a 
@opy of the leases 

The plaintiff aleo contenda thet “a motion to waeate a 
judgment confessed in term time even though power of attorney was 
insufficient to give the lower court jurisdiction, muet show that 
defendant has a jegal or equitable defenee,” and in «uppors of this 
contention cites a wuwaber of enses none of which applica te the 
instant appeal. Here the defendant contends that the court lacked 
jurisdiction te enter the Judgment and thet therefore 1: was void 
pe ivitie. We have held that defendont's contention is a meritorious 
one, and in gugh ease he is not ovhiged to set up im hie affidavit a 
éefenee te the claim upon the merits. 

the judgment order of the Municipal eourt of Chiesnga, of 
Septenwer 29, 1952, overruling the motion of the defendant to vacate 
the judgment entered by confeeuion on July 21, 1752, is reversed and 


the eatias ie remanded with directions to the trial court te sustain 
W motion and to vacate the juiguent by eonfession entered on duly 


RSVSERSED AND AZMANMED VITH PIRECTIONSs 
Sullivan, Fs Je, ati Gridley, Js, conecure 
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COMPANY, a corpornt ion, ( 
: sf ani ner paneer ens 


Te lias COURT OF CHICAGO, 


fete 1 Aeo 23. 


Ue ee 
MRe JUGTICE SCANLAN DELIVEREL THE OPINIGN OF THE COURT. 





Plaintiff sued defendant in the Municipal court of 
Chieage in an action in contract. The case wae tried by the 
court and there was a finding in faver of plaintiff and ites 
demages were sesessed at the sum of $193.68. Judgment was 


entered upen the finding and defend ant bae—-eued-“ORt Tite west 
5 z,  & & Pn P 
. Z. OP ¢ t 
The case was tried upon the felleowing stipulation: 


"1. That plaintiff ie end during the peried of thie 
action was a comuen carrier by railroad between the various 
states br the United States * * *, 


"2» That on January 21, 1931, defendant «as consignor 
on one carlead of bulk shavings weighing 41,100 gage from 
Queen, Arkansas, to rye a ag ome’ ee at Fairmont, " 

Br wor ag ny Poa ae © ty Southern hie” 

Comp ~ the Roorarts Keneas & Texon Rallway Company, which 
the said carloac of shavings from be Queen, 

pee ma to Bast Ste Loules, Illinois, where some was ¢elivered 

to plaintiff as delivering carrier. 


"3. That Kansas City Southern Neilway Company issued a 
bill of lading te defendant * * * dated at Deo ween, Arkansas, 
January 21, 19316 


"4e While said car containing said shavings was being 
transported over the radlread line of plaintiff between Fact ot. 
Lewis, Illinois, ané Fairnont, “est Virginia, defendant sent a 
1 ane ordéer, defendant's number P2161-3, dated Joanuery 22, 
1931 to the freight agent of plaintiff at Fairmont, vest Virginia, 
éirect ing na te voreeten © eeid car ~o,Demestic Coke Corporations 
Pairment, “est Virginia, and te place /upon the tracks of Domestic 
Ceke Corpersation. 
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batted 


"5S, Sald @ar —* guid ae tgy otk s arrived at Yairmont, 
West Virginia, on January 2 » at vhidh tine plaintiff? placed 
paid car upon the tracke of "he Domestic Coke Corporation, which 
corporation refused to accept aaid shipment. 


"6. Thereupon plaintiff sent a * * * telegram to defende 
ant at Chiesgo, Tilimois, in words and figures oc follows: 


"“Saltimere, Mé Jan 30 1931 11:00 om 
"Chicage Yood Preduects Ine 
*Chicage Ill 


"“Pairment Weut Virginia {rie six eight ten five chavings 
consigned to you for delivery to Domestic Coke Corp 
refused account quality Sush blading orders 


"¢ ¢ Glessner 
"Bando 


which telegram was received by defendant om the same days 


"9. That Ge Co Glessner is the General Freight Claim 
Agent of plaintiff’ company ut Baltimore, Maryland. 


"Se To the shove qGueted telegram defendant on Jamaary 
BO, 19315 mace reply in a * * * telegram * * * ae follownas 


“Chicago 111 Jan 3) 1951 3:20 Pu 
* ¢ GC Glesaner, FGCA B and © BR Coe 


* Ketel rie 68105 motify shippers Nome lamber Co be(ueen 
mye vel a Wire whether freight charges were paid by Domestic 
Geke Cor mmont W Va and whether inapection was allewed stop 
closers’ are willing te diepowe car for freight churges te anyone 


interested 
*Chicage VYood Products Ince 


which telegram was received by plaintiff at Baltimore, Maryland, on 
Jemuary Sl, 19316 


"S, Om January 31, 1951, defendant sent 2 * * * telegram 
te plaintiff at Baltimere, Maryland, * * * aa follows: 


Maa ya ill Jam 31 1931 12:28 PH 
"C ¢ Glessner, GFCA BAO HR Co 
“Baltimore Md 

“Retel Erie 69105 ear seid te Yomestic Coke Corp Fairmont 
Vorty-one Thousand One Hundred pounds at Fourteen loliars 
Fifty Cents per ton or $297.97 stop Freight rate Porty- 

Gight Cents or 9197-28 ire quick as consignee wili not 
accept at any price step Ye have authority from shippers 
to sell for freight fer wehatewer can be salvagede 


*Chieage ‘eed Products Ines 


which telegram wae reecived by plaintiff at Baltimore, Maryland, on 
seid date. 
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"10+ On February 2, 1951, pleimiiif sent a * * * tele- 
@ram to defendant * * * an follownet 


"Baltimore Md Peb 21931 10915 AN 
“Uhieage vood 2reducts Ine 
"Chieago Ill 


—— thirty-firet Brie aix eight ten five Shavings onl 
ust Fairmont Positively refused by consignee Muat 
eve waefinite instructions on or before Thursday Pebrucry 
fizvth or must dicpose of for account whem concerned and 
must leok te owner for any deficit Furnish definite 
disposal orders 
"¢ € Glen«wner 
“Bando 
which telegram was received by defendant at Chicogo, Illinois, on 
enid date. 


"lie Gm VFebrusry 2, 1951, defendant sent 2 * * * telee 
gram to plaintiff at Baltimore, Moryland, * * * as follows: 


“Chienge 111 Feb 2 1932 9:38 Ax 


“¢ @ Glessner 
"GeFeCoA Baltimore and Ghie BR Co 


*Retal Erie six ¢ one naught five we advised 6+ fs 
Hermanson Chief vk Je Ge Kimes GPA Bande Chieage on 

a: thirtieth that unless shipping inetruet toms are 
furni by shippers namely Home Lumber Company De Queen 
Avkanees on or before ten o'clock Az Rastern etandard 
ond jaturday yn Boyt ay: 


after Pomary thirty-firet. ‘ire. 
(Ttalies ours) "Chiesge Vood Praducts Ine. 
whieh telegram was received by plainiiff * * * on said date. 





"12. The defendant did on January 30 or 1, 1931, advise 
Ae Se Hermanson, who is the Chief Clerk of the General Freight -gent 


ef plaintiff at Chieuge, lllineisc, the facts aa eet ferth in 
the first above @grame 


"13. On Februsry 4, 1931, defendant sent a * * © telegram 
to plaintif? at Baltimore, Muryland, * * * as followss 


*"Chieage iil Feb 41932 1346 PE 
" © @ Glessner GPCA 
"3 end © RR Go 


*Retel second Urie six eight ten five Fairmont ¥ Va wire 
amewer our wire second 


*“Cuisage Yood Preduete ines 
which telegram was reveived plaintiff at Beltimore on 
Fe wm by a e Maryland 


"14e Te the above telegram intirs ¥ebr Bs 1 
made reply by * ** telegram * ©" no fellowse en 
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"“Saltimore Md Peb 6 195A 1Lisl5 AM 
*"Chieage Yood Proeduets Ine 
"“Chieage ILL 


"Your wire fourth Erie six eight ten five Have instructed 
our representative if possible te cell and if wnable sell 
ko Gwmp ill advise you further 
"C C GClesener 
"Bande 


which telegram was received by defendant at Chicages Illinois on 
eaid date» 


"15. Thet the word *Retel* at the begining of the above 
quoted telegram is a code word meaning ‘In regard to telegrame’ 


“16. That plaintiff sent » representative to Fairmont, 
Veet Virginia, om or «bout Pebruary 6» 1941, for the purpose of 
@ispesing of said carlend of shavings, and the best offer he could 
obtain for sume was from one J» Yertone, of Fairmont, Veet Virginin, 
whe offered $7.60 for same, and said shavings were aecordingly seld 
te John Ferione for $7e60. 


"17%. Theat the proper and lewful charges aecording te the 
tariffs on file with the Interstate Commerce Commision for the 
transportation of anid shipment from De Queen, Arkansas, to Fairmont, 
West Virginia, at the time said shipment moved wae $197.28) and that 
demurrage charges of £4.90 acorued on seid car while it wo aveiting 
_ orders from the defendant for ita dicpesition. 


"13. The anid bill of lading iseued by the Kansas City 
Southern Rallway Compamy for the earlosd of shevings on January 
Sle 1931, at De (ween, Arkensae, contains a condition in words and 
figures as follows: 


“*Chere monperishable property which hae been transported 
te destination hereunder is refused by consignee or the party omtitied 
to receive it, or said consign ex party entitled to receive 46 9 shall 
feils to receive it within fifteen (is) days after notice of arrival 
have been duly sent ox given, the carrier may sell the came at public 
auction to the highest bidder, at euch place as may be designated by 
the eerrier: Ffrovided, That the earrier skall have first mailed, 
sent, or given to the consignor notice that the property has been 
refuses or rewming unclaimed as the case may be, and that 1+ will be 
subject to sale under the terms of the bill of lading, if cLepoo ition 
and shall have published notice contaiming a 
eser ts) property, the mame of the party to whom consigned, 
or, if shipped erder motify, the name of the party te be netified, 
and the time and place of sale, once m week for twe successive weoke, 
in a newspaper of general circulation at the place ef sale or neareet 
Place where such newspaper ic published: Provided, That 3° days 
shall have elapeed before publication of notice of sale after aaid 
Motice that the property wa» refused or remains unclaimed wae mailed, 
sent or given.’ (Itelice ours.) 


"19. That suid sawdust ex shavings transported under the 
abovementioned bill of lading was non-perishable property, and plain- 
tiff did moi sell same et public auction te the highest bidder at a 
Plece designated by it, nor dic it publish » notice containing a 
description of the preperty, name ef the party to whom consigned, 
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or the name of the party to be notified, sor the time and place 
of snle once a week for two successive weeks in a newspaper of 
genersl circulation at the place of aale or neartut place where 
such newspaper ia published. 

"20. That suid bill of lading, including the vendition 
thereof set forth in Paragraph 13 hereof, was in form filed with 
and appreved by the interstate Commerce Commiscian, and was the 
form of bill of lnding applicable in connection wiih the tariff 
rate that wie oroperly charged for the tranepertation of said eare 
load of shavings or sawdust. 


ck & @ 

“22. It is further stipulated and agreed that in the 
the damagen fer plaintiff aguinst cefemdant in the sum ef $193¢060 
ae or bese pone e eneait te the datendant at 960, © the 
amount realised at the snie of said shavings or sanduat.* 

The defendant contends “ihut the plaintiff vielated the 
terms and provisions of the contract er biil of lading in selling 
the shipment at private sale instead ef at auction te the higheat 
bidder end in seliing the shipment without publicetion, all as 
‘required by the bill of ladingg and that by so doing plaintiff 
breached ite contract of carriage and therefore can receever nothing; 
ané that ty reazon of such sale contrary to the terms of the bill of 
lading the defendant lost ite preperty which wes of the walue of an 
amount in exeess of the azount sued forg and that the trial court 
should have found the issues for the defendant." Im auppert ef the 
contention defendant argues that “the defendant G2A met auiheriee a 
private sale of the shipment, sor did the plaintiff/authorise any 
disposition thereef other than as provided in the ‘pina Gf leding,* 
and “the term ‘dump’ means nothing more then to cmpty.* 

Defendsmt further argues that “section 18 of the contract 
er bill of lading, prepared and issued by the plaintiff, previded 
the only method of disposing of non~-perisheble property in the 
event that the consignee refused to secept and that method was to 
sell the shipment at public auction te the highest and best bidder, 


after the carrier shall have firet published notice containing « 
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éeacription of the property, the name of the party to whom con- 
migneé and the time and place of sale, once a weck for two succenstve 
weeks in a newspaper of ceneral efireulation at the place of sale 

oy nearest place where such mewopaper ie published;” that "instead 
of complying with this provision the plaintiff * * * gold at private 
eele for the nominal sum of 27.60, By thie feilure to perform 
gecording to the bill ef lading and by the sale in violation of the 
contract terme the plaintiff vielated ite contract, causing the loss 
of the shipment to the defendant, and, not having performed the cone 
tract ané having viclated ite terms, the plsintiff canmet recover.” 
Seetion 18 of the bili of Jading, upon whieh the defense is baced, 
provices that the method of sale therein stated is te be foliewed 
by the carviey “if Gisposition be mot arranged fore” After a 
careful consideration of the stipulated frets we have reached the 
‘@omehusion timt the trial court wan justified in finding that the 
defendant welved the method of anle ae provided im the »i12 of 
lading. rom the telegrams sent by defendant it te evident that 

it was anxious to avoid the expense inci¢ent to a sale under the 
bill of lading. “hen its telegram of Tebruary 2 ie read in the 
light of the other telegrame in evidence it is perfectly evident 
that the attitude of the defendant «§ that time was thet the plein- 
tiff ahowlé get rid of the shipment imacdiately ao that the defend- 
ant might not be held responcible for further expenses. The plsin- 
tiff, after receiving that telegram, wired the defenduat: “Have 
instructed our representative if poasible to seli and if umeble to 
SGliy to dump.” Thie telegram indicated plainly that the plaintiff 
wunderateod from defendant's telegram of February 2 that the latter 
@id mot desire the method of sale preseribed by the »13. oF lading 
to be followed, yet the defendant failed to saawer plaintiff's 

last telegram, and there is much force in the contentéen of the 
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“%e 
Plaintiff that the present pewition of the defendant is an 
afterthought. if the dcufencant intended by its telegram ae it 
now insiete, to have the plaintifi dispose ef the preperty under 
the terms of the bill of lading, i+ would not have sent the 
telegram of Februsxy oe 
Ve sre setisfied that the judgment of the Municipal 

court of Chicago 1s a just one, usder the stipulated facts, and 


4t ic accordingly affimaed. 
APPR e 


Sullivans Ps Je, anc Gridley, Jes concurs 
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THE PSOPLE OF THE STATE OF 
TLLINOIS ex rele OSGAK HELOOM, 
Awditer of Public Accounts of 
the State of Tllinoin, 


Vea 


PIVICION SvaTy BANK, a 
Corporation, et al. APPEAL PROM CIRCUIT 


OF COOK COUNTY. 





et ee Rage 





« We DAVEAPORT, Receiver, 





Reepend ent ) Appellant» 
ay e ae 
Ps 6 2 I vis 6 es 3 
PILLIAM Pe WHA, 
(Iatervening #¢titiener) 
Appelleas 


Mie JUSTICN SCANLAN BELIVARED THE OPINION OF THK cotMT, 


Thie appeal ic brought by C. Ys Davenport, Receiver, te 
review an order directing him te pay to ‘illiam Fe tube, as 
executor of the estate of Harie «+ Dulhm, intervening petitioner, 
the sum of $720«99 as a preferred claime 

A bill wee filed by the suditer ef Public Accounts of 
Tliimeis against Sivision State Bank to dissolwe the bank. I+¢ 
alleged, inter alig, that he had determined thet the bank wos 
operating with an ingufficient proportion of its assets in cosh 
ane convertible securities and that the Business ef the bank was 
being conducted in an unsafe manner, and that therefore he had 
aseumed control of the bank and had appointed appellant receiver 
ef it. Thereafter the intervening petitioner was allowed to file 
hie verified petition, in which he alleges that on suguet 5, i951, 
he ¥as appointed executor of the extate of Marie «+ whey that 

“* * * dm the course of the administration of his 


Evtate, he haé collected various moneys and mace various expen- 
éitures; thet at the time of hie appointment, he opened a choeking 
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account im the Pivision ‘tate Sank, a corporation, av Jaeecutor 
under said BSetate, and at anid time wae informed by the trust 
effteer ef anid Sank thet the said funds were trust funds; that 
your petitioner had no personal interest im the sad’ fund other than 
that eas Executor; that in addition to the said fund, your 
petitioner had on deposit with the Bank verious vends belonging 

to the gaid Setate. 


“Your Petitioner further represents thet a11 moneys 
received and eredited te maid aevount ore Eutate funds and all 
charges or withérowals from the eaid fund are expenditures made 
under said Satates, and that there in now Balance im said account 
im the eum of 3720+. 
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“Your Petitioner further represents that the eodd Betate 
is to be closed o« sugust Gthy 1952, and thet thereupen your 
petitioner will be enlled upon to make distribution ef said funda. 


“Your Petitioner further represents thet he had been in+ 
formes by the gaid Heceiver that the eoid account wae net carried on 
the books of the bank as trust fundee 


“Your Petitioner Therefore Prays that an order may be 
entered herein Girwcting tae wndid beceiver ef seid -ivielen vtete 
Bank, & corporation, te pay the same unto your petitioner ag a 
preferred ¢ ¢ eongtisuiimg trust fundus 


‘The respondent filed no metien nor plen teating the guffieleney of 
the petition. ‘he anewer of appeliant neither odmite ner denies 
the rliegations in the petitions, but demands striet proof thereof, 
and further states “that the recerds ef the defunct bank indicate 
that Yiliieam ‘« Dua hed a checking account with the said bank under 
the atyle of ‘Yims Fe Duha,’ with no indiostion on sald account that 
it wos the account of an executer." Jt will te noted that the 
enewer Goes n¢t affirmatively deny ihnat the funde in question were 
trust funda. The degree entered in the matter of the petition is 
ae foliownt 


“This Matter coming on te be heard upon the verified 
petition of Tilidom Pe Dulas, ixecuter of the Eotate of Marie A+ 
“Whe, Geeeaged, for a rule upon Ce Ys Davenport, as Receiver of 
Division State Bank, a cerporation, to pay unte the said ‘illiem 
Ye Mba, Oxecuter of the Igtate of Marie .« iuha, decenudd, as 
& preferred claim, the eum of 2720.99 being moncys on dopesit in 
the Division State Bonk, 2 eurperation, belonging to the said 
Villiem Fs. lthm, as executor of the Zutate of Marde A+ Pula, de- 
etased, and the enewer to anid petition of (« *« leyenport, as 
Reeeiver of the Division State Bank, a corporation, and the court 
having heard evidence in support of eald petition, and it sppearing 
te the court thet all parties are present before che court, and 
the eourt being fully sdvieed im the premises, finds: That the 
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@leim of Yiliiam i. Duka as Reecutor of the Rotate of Marie Ae 
tuha, Ceceased against the Pivialon State ot mage @ corpors tion, 
in the amount ef $720.99 is a preferred claim, ant 
“It Ie Therefore Ordered that Ss Ys Davenport, as 
Reesiver of the Livision State Bank, a corporation, pay unte 
William !. Duha, as Exeentor of the Ketate of Marie 4+ Dulhan, 
deceased, ox to Meyer “+ Gein, Bie volicitor, the sum of 
$720.99 an a preferred claim to be paid in due course of 
administration.” 
Re certificate of evidence was flied im the causes 
The following are the only pointe mave by appeliant 
in his originel briefs 
le “Bank deyosits are either general er apeciale® 
2. *"A general copo#it ie net entitled te a preference +” 
Be *A @epesit ta presumed to be general,” 


4- “the ¢ t of a fund by a fiduclary does not Jose 
facto create a apecka deposit. 

be “A deposit of funds belonging te an estate does uot 
make it a speciel one, even though the funda are known by the bank 
te be trust funda. 


6. *Charseter of deposit in to be determined by contract 
mace between Gepositer and a* 


7. "The making of seeret agreements for the benefit or 
protection ef ome depesiter is absclutely veid and of no effect.” 


"fhe deposit in question was a geieral ene and is 
therefore not entitled to a preference.” 


All of these pointe are such ay might be made in a case where the 
evidence wus preserved by a certificate of evidence, but none ean 
ve determined upon the cownon lw record in the instant appeals 
im the reply bricf the appeliant states the well known rule that 
im shancery it is imcvwibent upon the porty secking to oustain a 
éeeree in hia favor based on evidenee, to preserve the «vidence 
im the recoré in seme proper form cr to have incorporated in the 
éeeree findings of fact upon which the decree is based, and the 
appeliant there contenda,for the first time, “that the deeree 

ef the court holding the claim of the petitioner to be «a preference 
is m eenclusion of law§ thet ssid deeree recites ae finding ef 
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feet justifying euch conclusions, aud tant the record contains ne 
facts to support the comolusians” aad that, thtrefere, the decree 
Sust be reversed. Per tne gurpoucs of this appeel «¢ may coneete 
thet the orlticiaw ef be doweee io guctisieds, wt rule 14 ef this 
eouct provides thet ws podni met made im the exicinal Brief “shall 
be raised aftervarde either bi eral or priatted argument er by reply 
trict or om petition for rekecring,” anc we know of no good reason 
why thie rule should net be evforeed in the instant cases 

The ceeree of the Cirowit court of Cook county will 
be affivmeds 

APPIEME Be 


Pwllivead, Pe Jeg ond Gridley, Tey onmette 
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THE PROPLE OF THE STATE OF ) 
G et Tole OSCAR HRLGOM, | 





TLLINOL 
Aw@iter of Public Accounts of 
the State of iliinois, 


Ve 
DIVISION Wate BANK, a 


eerporation et al. 
APORAL FGM CINGUIT COURT, 





CoG COUNTY. 
_ ian Raoekvers a 
a 262°), AGGe a 


LIP PLON SKY 
Intervening betitioner) 
Appel 


* 
BR. JUSTICR SCANLAN DELIVERED THE OPINION OF THE GOURT. 


Thie appeal is brought by C+ Ys Oevenpors, receiver, 
te review an order directing him to pay to ©. Mlonaky, an reoeiver, 
intervening petitioner, the sows of $687-87 25 a preferred elaim. 

A bill wae filed by the Auditor of Public sccounts of 
Tilineis agsinst Division State Sank to diseolve the bank. it 
alleged, inter aligs that he had determined that the bank wae 
operating with au inaufficiens partion of ite assets in eeah ané 
cenvertible securities and that the business of the bank was being 
conducted in an wisafe manuer, and thet therefore he had assumed 
centro] of the benk and had appoiuted apveliant receiver of it. 
thereafter the intervening petitioner was aliowed to file hia 
verified petition, im which he alleges that on Jume Ji, 1951, he 
was appointed receiver in the ense of Chicage Title & Trust Companys 
S sorperstions ae successor, vs Yetta Gottschalk ¢: abe, in the 
Superior court of Cook county, ani that he had qualified amd 
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was aeting as auch receiver, The potition then allogews 


“Your Petitioner further represents that aa such Meceiver 
he had eolieeted from the gaid premlata, various moneys which he 
hed deposited in the Jiviaien ‘tate Bank, a ig med ng under a 
checking account im the name of Fe Ploncky, ac Receiver. 


“Your Petitioner further repreaente that he new haw « 
balauce on valid receivership account im the eum of 3667.87. 


"Your Petitioner further represents thet the aadd Divisien 
State Banks a corporation, om to-wit: the 16th Gay of Jumes ASR, 
eeneed fumetionimg as a banking institution and thet theresfter one 
Ge Yo tmvenport war duly appointed Acoviver of edd Livisien Jiate 
Satk, & corporstione 


"Your Petitioner further representa that he hee we personal 
interest of any kine nature or deseripiion in ssid fund except ae 
that ef Reeciver, ami thet the ealid account in the Division “tate 
Benk, @ corporation, ef which the eefi “se Ye Davenpert La Reveivers 
gonetitute a preferred claim, and your peiitioner therefore prays 
that an order may be entered herein directing os 's inye i as 
iecehver, ta pay unto your petitione: the said awa of $497.87 now 
om deposit in sold Division State Bank, a corporstiens, uncer the 
ageount of J. Flonuky as Reovivers* 


The renpondent filed ne motion sor plea testing the sufficiency of 
the petition. The anewer of the reveiver statees 


"this reapondent admits the allegations contained in the 
first and eecond paragraphs of sadd petitions 


"thie veepondent denies the allegations cominined in the 
third par ph of ondd petition that there is o balange on andd 
reevivership ceeount in the eum of [687-87 and states thet the 
belomee om said reeciverehip secouns ig the eum of £662487- 


*This respondent aimite the allegations vontained In the 
fourth pegegraph ef said petitions 


*thie respondent further anawering demica thas solid sum 
of $662.57 aa aforesaid, is a fund ecuparate and apart from other 
accounts of Division State Sank, and denies that said sum is in 
trust in faver of the asove petitioner, and demies thet endd 
eer is entitled te receive frem your respondent sald «meunt 

fulle 


The ¢eeree entered im the metter ef the petition ia se foliews: 


"this matter coming on to be heayd upon the verified 
petition ef Philip Plonuky fer = rule upon Ce ‘+e Davenport, as 
Receiver of Division State Hank, a cerporntion, te f unio the 
sald “hilip Ploneky az a preferre: ¢isim, the sum of 4687.87 
beime moneys on deposit im the ivicion {tate Bank, & gorpers tion, 
be ing to the said “hilip Slemsky, a2 Beeciver, and the anewer 
te petition of Ce. &s tavenpert as Receiver ef the Division 
State Gamk, & corporetion, and the court heaving Beard evidence 
im suppers of eaid petition, and it appenrimg te the court that 
all parties are preasent before the court, and the court being 
fully aévised in the premices, findes 
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"That the claim of Pailip Plonaky, oa Seceiver, inet 
the Division State  . a corporation, in the emount of $687.87 
is «a preferred clalms, and 

"It Io Therefere Ordered thet Ce le Lovenport, ao Receiver 
ef Diviaton State Brak » a corporntion, pay unto “hilip CLonekys aw 
Reeciver ox to Meyer “» Kooim, his soliciter, the oum of (68787 
ae a preferred claim to be paid in duc course of stminiotret don,* 
He eertifients of evidence was filed in thie cause, 

The fellewing are the enly poimts mace by the appellant 
in his original briefs 

l. “Bank deposits are either genera] or epecial.® 
2. “A geneval ceposit is not entitled te a preference." 
$e “A dopesit ie presumed te be genersi.* 


4. “The dupoeit of a fund « fiduclury dees mot ipeo feete 
erente a special Baer Phe | 


Se “A deposit of funds belonging ha av estate ¢a¢a net make 
ii a special one, even though the fund« are known by the bank 
to be tract funds." 


Ge “Character of deposit is 7 be determined by contract mace 
between depositer and 


Ye “An affix to the name in whieh an scvount is ¢arried indicating 
that the «gcount is that ef « fiduclory does wat render She 
account « special ene.” 


8. *The unking of secret agreements for the benefit or protection 
of one depositer is absaciutely veid and of no offeate 


9. "The depesit in question ene a general ene and is therefore 
mot entities te a preferences” 


1G *The court erred in Gverecing the cinim of the intervening 
petitioner te be the cum of (657.87." 


All ef these peints save the lanty which will be mereoteer apecially 
referred cori pate ‘ouahs as might be made in ao case where the evidence 
was preserved by a eortifiente of evidences, but it is ploin thet pone 
ean be determined upom the comaen law recerd im the instonmt ebpeale 
in the reply brief the appelinant atates the well known rule thet in 
ehaseory it is inewnbent upon tie party seeking to evetain a decree in 
hie favor based on evidenee, te preserve the evidence in the record 
im some proper form or to heve inecerperated im thc coerce Sindings 


of foo upon which the deoree is Based, and the appeliant there 
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gontends,for the fireat times that the deeree ef the court holding 
the elaim of the potitiemer to be a preferred one is a comelusion 
of lew and that the deeree recites no finding of fact justifying 
euch a conélusion, and that therefore the deeree must be reversed. 
For the purposes of this appesl we may concede that the critieion 
of the deoree ia Justified, but rule 19 of this court provides that 
mo point rot mace in the original brief “shall be rained afterwards 
either in oral or printed ergument or by reply brief or on petition 
for rehearing,” and we know of no good reacon why thie rule should 
net be enforced in the inatant cares 

Ag te point ton, the appellant states: 

“the gxréer of Court appealed from directed the appellant 
te pay to the petitioner the cum of 9487.87, Thie wau the amount 
alleged vy tae intervening sath i cami ‘o be owing 40 hime The 
appeliant'« enewer to anid petitions however, expressly denied that 
this wie the cerreet amcunt and expressly alleged that the balanee 
im waid secount was $662.87. There was os veplicntion filed by the 
_ petisioner to the unswer of appellant. it in the contention of the 
erp that the petitioner's failure to file a replication te 

t's anawer and the guamiasion of the cause for hearing on 
the peiition and anewer aulomatiasily operated te cause Lhe appellant's 
anewer te be taken an true.” 
And the appellant contends that the ecurt, im the wtate ef the plente 
ings, erred in allowing the elsim in the cum of $087.87 inatend of 
$662.87. it ia sufficient to say, in answer to thie contention, that 
the mere want of a replication is met » sufficient couse fer rewersing 
a degree, where the porties have submitted the case for deeision upon 
Pleadings and proof, and the court heard proef without objections as 
im such ease the filing of « replication will be deemed te have been 
waiveé. (See Jones ve Heelys, 72 Ili. 449.) Im Haxphe v. Seott, 42 
Tlie 50,5 Gly the court said: 

*it would have been undoubtedly proper and in strict 
accordance with the gtatute so to heve set down thie case, had not 
the defendants treated the cause ae at teste, and joined in teking 
the depocitienms of the severnl witnesses, and caensenting to set 
down the cuuse for hearing om bill, amewers exhibit and depositions. 


Te this they haye aesented, and eannet mow inveke this atatute in 
their favex.* 


(See Biark vs Hillibext, 19 Uli. 5433 jiebb v. Alton Maxine and Pare 
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The déeoree of the Cireuit eourt of Sook county will 


be affirmed. 
SPF Be 


Sullivan, Ps Ju, and SOridley, Je, coneurs 
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36637 
MARCELLA FRICOT, 

Plaintiff, 

ey ) 

DANIEL Baby, 

Deferi ant. 

BRROR TO CIRCUIT 
Pe Le MOARDLE, COURT, COOK COM Y, 
(petitioner ) Defendant in Srror, 


DABIEL BRALY 
(Respondent) Plaintiff in Grrere 


a oe vata A 624 


MR. JUGTICE SCANLAN PSLIVERED THE OPINION OF THE COURT. 


Pe Le Meardle (hereinafter ealled aa filed his amended 
petition to adjudicate attorney's fees and enforce lien under 
the statute. it was heard by the court snd there was « finding 
in favor of the petitioner for $1,0830335. Judgment was entered 
on the finding and Daniel Brady, the rexponcent, has sued out 
thie writ of error. 

The amended petition mileges that the petitioner is 
an attorney at lawg that on suguat J, 1930, Marcelle Fricet 
met with an accident, while riding in an sutomobiles, through 
the negligence of Daniel Brady, who was driving the sutcmobile; 
that esid Pricot, on December 1lé, 1930, employed petitioner, 
under a eontract in writings, te take charge of her eloim for 
éamages for said injuries, te negotiate settlement, bring 
suit, and de all thinge necessary for the protection of her 
righte in the premises; that she agreed, in and by said con- 
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tract, te pay petitioner for services as attorney « sum equal to 
one-third of any amount that might be recevereds that petit loner 
agecepted said employment upon the terms and conditions «tated in 
the contract and imsediately entered upon the performance of his 
Guties, caused « thorough investigation te be made of the eireum- 
etances of the accident, weace neceauary preparation to present to 
the court the medieal aspect of Ker ease ant cauned witnesses to 
be interviewedy that said Pricet prefesued te have no funda te 
start audit and therefore petitioner prepared the necessary papers 
te start suit on her behalfas m poor persengy that he examined the 
lew in the eave and prepared the praecipe and aummone and drafted 
the declarationy that he mace appointwents with the plaintiff te 
@eme to petitioner's offies to sign the heccesnary papers, and has 
been at all times ready, willing ané able to preperly precesd with 
the prosecution of the suits that after the making of the contract 
and about December 1%, 1930, petitioner enused a notice in writing 
of attorney's lien te be served on Daniel Sradys (here follows a 
copy of the written metice) that after the scrvive ef sald notice 
on Brady a representative of an indemnity company enlied at 
petitioner's office fer the purpoxe of negotiating a settlements 
that petitioner received am offer of settlement which he rejeeted 
because it wae inadequate; that after service of said netice on 
Bredy there was commenced (without notice te petistener), im the 
Cireuit court of Cock county, on April 16, 1931, 4 euit by oid 
Yrieot ageinet said Brady fer damages oriving out of the accident 
to herg that on February 2, 1932, said claim wae compromised by 
Bradys or by the imaureanee company, for the swa of @3,000 or more, 
and the ewuit wes then dismissed by agreement, and petitioner has 
been paid no pert of the caid feo agreed te be paid himy although 
he hes demanded payment of it from Bracy, but Brady has refused 
and #t4121 refuses te pay eaid fee or any port thereof. 
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The respondent vontends that “the judgment is pro forme 
erroneous and mast be reversed." It appears that on February 19, 
1932, “the court rendered a finding in favor of petitioner, Patriek 
le Meardle, and against the defendant, Daniel Brody, for $2.,0834835"./ 
aid not enter a judgment at that time, Subsequently, om October A, 
1932, a judguent was entered upon the finding. At the bottem of the 
Judgment order appears the following: “tune pro tume as of September 
L9thy 1932." There is not the alightest merit in the instent con- 
tention. If a final judgment had been entered at the Geptesber 
term a different situstion would have been presented, but the court 
@id not enter judgment at that term and under the statute the cause 
wae Gontinued until the October term, aud the cours had full power 
at that term to enter judgment. The fact that the court used the 
words in question @id wot affect ite right te then enter judgment, 
mmd the words relied upon may be trented as mere gurplussge. It 
would te an idle neticon for us to reverse the caee merely to have 
these words ctricken from the judgment exder. 

The respondent next contends that “the eontract between 
Miue Pricot and petitioner, having been procured by solicitation and 
misrepresentation, wasn veid.e" The trial court found that the con- 
tract wae not precured by ecliciiation and wisrepreseatation, and 
we are in accord with his action in that regard. 

The responcent next contends that “the contract between 
Biss Fricet and petitioner ean not be construed of an agreesent te 
pay petitioner thirty-three and one-third percent of any amount 
reeovered after suit filed.” the argument of reapendent, based 
Upon an unréasonable conatruetion of the contract, is without morit. 
What we have said of the last contention applies with equal force 
te the further contention ef respondent that petitioner's notice of 
attorney's lien was good emly for the swa of thirty-three and one- 
third dellars. “or do we find amy merit in the further contention 
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of the respondent thet the contract was abandened by petitioner. 

The final contention of the rewpondent is that “even if 
there were » velid vontract and Mise Fricet had discharged petitioner 
without cause, petitioner could recover only on quantum meruth for 
what he haf dene." ‘here is no merit in this contention. (See 
Baker ve Beker, 258 Ills 410, 4213 Stamdidge vs Chicago Hye Coes 
254 Til» Bid, 5569 Subton ve Chioowo Kye> Coes, 258 Tl. 6513 Tudka 
Yo Chiesgo City Wys Coos 869 Tlle Appe 234, 2363 Dreyfuss ve Preuds 
209 Tlls Appe 3464 Caruso vs Polling, 271 [lle Appe 324+) The only 
Thiincia case cited By reeyondent in support of his contention is 
Eratt ve Berge, 123 Tlle sppe 86. That decision wae rendered before 
the passage of the ‘tiorney’s Lien law of 1909, and it haa neo 
application to the inetenmt oase. Tt will be noted that Mr. Juatice 
Vickers, whe wrote the opinion im that osa:, alee wrete the opinion 
| The judgment of the Cireult court of Cook county will be 





affirmed. 
APY TAME De 


Owllivans Ps Jee and Gridley, Jes concurs 
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HALKL Le WRIGHT» 
ippellee, e 

APPRAL PROM MUMTOXPAL 
COURT GF CHICAGO, 


STRVEMS er SERINATTOMs Diy, 2 T. A. e 24° 


BE. JUSTICE SCAMLAW DELIVERED THE OPINION oF THE court. 


Ve 


Im the Municipal court of Chicago, in an action of 
the first cinss, Hazel 1. Yright sued Gtevens Brothers 
Corporation. ina trial by the court there was a finding 
against the defendant and damages were asaceeed at the sum of 
$1,000, Lefendant has appealed from a judgment entered upon 


the finding» 
Plaintiff's etatement of claim ia a» fallowat 


“3, That on or about Harch 1, 1928, “tevens Brothers 
Corporation, the defendant herein, a corporation doing business 


ané reeiding at bee eg ey gs exeeuted «nd iacued ite 

Piret Mortgage Sinking 6% Gold Bond, Series Ay numbered 

M2805, wherein anid defendant agz to pay to the bearer thereof 

the oum of $1,000 om Burch 1, 1948, with interest thereon at five 

“ eont per annum payable semi@-annuclily om Marck 1 and September 
of each years 


"S. That Hazel Le ‘right, the plaintiff herein, is now 
the bona fide omer and holder ef caid bend number Mx805. 


"3, Theat seid bond is one of a series of bends tasued 
by eadd defendant, des & ae Series A and secured by a Trust 
Deeé dated Mareh 1, 1928, executed by and between said defendant 
and Continental National Senk and Truct Company as Trustee, con- 
vyeying certain leaseholds andr cal preperty known as State amd 
po yet Buildiagse te said Trustec, trust for the holders of 
& Be 


"4, That on Moreh 1, 1932, said defendant failed to 
pay the aecrued interest cr principal en caid bond or any bonés 
of said series since september 1, 1951+ 


°g, That said bond contains the following provision 
fer accelerating the maturity date thereof: "In ense of defoxlt 
in the payment of any installment of interest on any bond of anid 
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Gexies A und the continuance thereof for a period of thirty (20) 
days, the principal ef a11 of the vende of aaid series A be 
6eclared duc ond poyeble pricr to theirs fixed maturity in ¢ 
manner and upon the conditions expreesed in seid Indenture, amd 

othervies be declared due and payable priory te euch Ticed 
maturity upon the oecurrenge ana cenmtinuance of other éefoultea 
ae in sade inicature provideds! 


: "6. That the words 'aaid indenture! in anid erevicion 
refer to the sforecaid trust Leed demcribed in perngzaph 4 of 
thie statement of cloim and thot Jeoe 2 of Avtivle VT of cated 
Trust deed is im words and figures as feliewss ‘In cawe default 
ghail be mate in the poyment of any interest on any bend hereoy 
e¢eured mud any euch default aheii have continued for # peried of 
thirty (30) duya, then ond im every onne the Vrustec my, ead upen 
the written request of the holévrs ef mot Leas than twensy-Live 

ry cemtum (25°) im principal emouni of ell of the outstanding 

ae of the seriva in vhich the bond in rewpeet of which euch 
@cfownls hea oecurred 1p treluie’s shall, Gy netive in oritings 
Gelhivered to the Gompany, deelare the principnd ef all of the 
Gietending bonis of eneh series to be due ané puyeble immediately, 
etd oo eueh cecharation the seme shall become ane be ome amd 

ble imeecistely, anything ta thie Indenture or im aaic bondo 
the contrary no twithetsnding.* 


°F. Teaat eaid yustee did, in acvordemee with ania 
provision, declaré the principal amowrt of #12 of sald bonda of 
wade Series A, lecludiag the bond owned by the plaintiff, ianediately 
-@me and paynble and subsaccuently on the 26th day of Soptember, 1932, 
Tiled its bill cf complaint in the buperaee Gunrt ef «oek vouatys 
Illinois, te foreclose the Lien of salé Trust beed, which wuit te 
Pimiberes 566164 and ig now ponding and. undatermines im gaic courte 


"8, ‘“herefore, the plaintiff prays Judgment ageinot 
the defendant tm the eum of $1,006, with intercat at &) Trem 
teptember 1, 1942.° 


lefendeant's sffidevit of merits allegess 


*{2) That the bend deseribed in the statement of cin im 
herein, upos vhick plaintiff? basea nev claim, previces by ite 
terms that 1¢ should be payable en Barch 1, 1948, enc consuquently 
has uot maturséd ac yute 


*(@) That the bond dragrived in the otavement of claim 
herein, upoe whieh plaintiff beees her claiuvs ie one of a series 
dvelensted as feriva A eccureé by a trust cevd datwe March 1p LuaB, 
executed by defendant to Continentel Hational Sank and irust 

> ap trustees that goi¢ send won iseued in 'pureuance’ of 
saié trast deed, thet plaintiff sequirec the said tomd under the 
eendifiona ac sat forth in «eid Gragt deed and the rights end 
gemedies of plaintiff im connection with said bona are expgreualy 
defined and limited by the proviciens of anid tyeuet ceed, and 
defendant aoye auch provisions «re binding om plaimiift. 


*(3) That in thet part of Seetion 9 of ixiiele ¢ a: 
the eald truest deed to the Continents] Motions] Bank suc Trust 
Company, as Trustee, waich deals @ith Series 4 bonéSoliera, 16 
ie provides aa followst 


“$5 holdexs of any bend or coupon of Series 4 sali 
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any right to tngtitute any cult, setion a pracesding in eo 
ox at luw fox the foreclowure of thia Sehedeunes ie ae 
eaecuties of any truct hereof, ox Lor the appoiucment ef a 
Receiver or fox any other remedy hereunter, uilese such holder 
shall previously have given to the Srugtee written wetiow of 
eefault, and of the continuance therwot as kexedubecfoxe providcads 
mor unloct, tlad, the holders of one-fourth in aaowas of ime oands 
ef Series « then oltstaading shali have mace written request of 
the Trustec, ami shall hare alferded te 1% a reseonaic oppor tun ty » 
either to proceed ta exexrcdae the powers here inverters Erambads ex 
to inaitoute euch action, wuii or preeeeding, in ite awn nance 
(and ths Trustec chall hove refuaec ux unreasonnbhy dolayed te 

ply with such request), nor unleca, also, they er seme one or 
more of thea shail have ofiexrcd te the Trwatee alicquate scour ity 
ané indemnity acoinat the costes, expenses an’ linbiliides te be 
iuearred snerein er toereby, anc owen notificuileny, reghest and 
oxfer of indumiity are hereby Geviered in every ouch caurs #4 
eption of tha Trusted, to be conctilons preoerent} te the execution 
of the powers and trusta ef thie Imienture for the benefit of the 
bonchuliers, and te any nebian oF Caune af sobion for Zareclonure, 
er for the xppointment of a Kevekwers or fer any other remedy 
hereunder, i+ being widerstoed auf intenced that nz ome er nore 
holéexye of bevde ex coupons of -vricn 4 ehahl hawe any right in 
Quy marmer ahateyor, vy hie ce their acticn te affect, digturch or 

régudice the lien ef thie Indenture, or io enforce ie 4 right 

hereunder, except ip the manner herein preorided, om thet ell pre 
ceedings 2b lo» oy iv sowlty shall be inetitused, mad and main 
in the omamner herein provided, and for the egal Benefit of ali 
holders of much ousstumding bonda and coupons. * 


*(4) Thaes in and by the provixion of enid trust ceed 
above set ferth, it is previded, among other things, that ae bowie 
hel@er shall bring any aesion ot lew er in ccuity wfihout complying 
with certain conditions precedent as to notificutions, revueet and 
effer ef indemnity to the Trustee followed by refuscl er unr casene 
able delay on the pret of the trustee to bring eome action. 


“(6) That plaintiff hae rot given written netive of 
@efeult te the Truster, eas required, emi has mot effered incemmity 
to the trustecs that the Trustee has not refused to inatitute 
geome setions nor hae it wnrecmenebly delayed in 20 Cetus, but on 
the contrary the Zouctee hae filed vr bil cf complaint in ine 
Guperter court ef Cook County, Liliveias weber Sc6id4 to foscelom 
che Lien of as#é trust decd fer the benefit ef the bondhollcrms 


hat iu snd by the provieios of the trust dead 


"16 
es aet for it ig provided, among othwr things, that He 
ey ef bands or coupons have vhe right in auy iiener 
whatever to affect, distur or prejudice the lien ef the trust 
égod, emd that sll proceedings o4 law or in equity must be meine 
tained fer the ¢ benefit of all holders of honda smd CGUpenae 


“(7) That thin setiom wili | 
the lien ef the trust deed, ard is not s procecding for 
Benefit of 211 helders of bonds and coupons. 

9fB) % ' ant denies thet 1% 1% Llinbie in 

eri S in the statenent of claim 


vespect ef the supposed cause of notion 
aoe” dearth in the iene and form as the plaintiff kee siieged.* 


The defeadent contends that “the provisiea fer 
avceleration of maturity contained in the trust deed amd met in 


affect, di«iurb and prejudice 
° the equal 
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the bons does pot eecelernte the maturity of the bond te the extent 
that the plaintiff mey enimisin an action at Is» thereen, tut ae 
celerates maturity merely for the purpose of forecleagues o¢ action 
et law by the trustes, and the trustee ie the enly purty thet may 
take sdvavtage of the ascelerated maturity.” In dutersainine this 
gomvention it mast Be mesed that Phaintitt, in her otutemest of diate 
alleges “that soit Trustee ¢id, in accardonce with maid previston, 
deelare the primetpad amount of o21 of onid Peale of acd Serdem Ap 
including the ber @med by tle plaintiff, imerdictely Cus ont pays 
eble and subsequently on the 26th day of September, 1955, Pileé ite 
bill of complaint im the Superder Ceurt ef Cook “outs, Tllineizs te 
foreclose the Lier of omi¢ Trert Deed, «hich onit is wemberod segked 
and ig new pending and undetermined in anid courts,” am? defendant, 
im fte affidavit of merits, avers "that the Feuctee kas not refused 
46 imstitute seme action, wor hee it uorecevenebly delayed in se 
deing, but on the eontrary the Trustee hee filed a b111 of complaint 
im the Superior Court ef Cook County, Tliineis, ‘weber 5645164 te 
fexeclose the Liem ef said trust deed for the benefit of the bond- 
holderg.* In the affidavit there is ne denial ef the allegntion in 
the statement of olete thet the trustee ¢eclered the prineipel eueant 
of sli of the tence of jeries Ay imeluding the bone guned by ine 
plaintiff, inasdiately due and paysble. 4 Like gentention te the 
ine lant one: wae raised im Scbaiakis vy. Posemvadd & Vebds 267 Lie 
Appe L635 173, anc was deeded adversely to @efendont*s contention. 
We adhere ta cur ruling im that cane. The seceleration proviston 
¢hd met make She Bond non-negetieble. (Peepeke v« Paine, 75% Wich, 
656, 646) Sohatakis ve Nesenwald & ceil, supres) 

The defendant contends that “the truet deed, upen which 
plaintiff relies for an emsential element of her cxuse of acbione 
by ite exprese terms ond by neceaesry impliesties prohibits sa acysom 
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~be 
at lew by the plaintiff upom the bond in oult and expressly 

provides that a1) actions im Law or im equity apom the bonca or 

upen the trust deed be brought br the trustee for the benefit of 

all of the tendholéers." After a careful consideration of avetion 

@, the omiy one relied upon by defendant in ite affidavit of merits 
in ougpert of the inetamt sontention, we have resched the vonelusion 
that that section does not bar the cenmencement of the instomt action 
aud thet 16 was intended only te contrel the bendkelders' remedies 
against the property aecured by the truct deed. (See Gomer ws Simon, 
268 Tile Apps 1963 Schatukis vs Bovemald & veil, suprae) We cannot 
agree with defendent's argument thet 2flueger ve Broadway Tr, and _ 
Gave Bank, S51 [dle 170, anc Poepeky ve Paine, supra, are authorities 
in support of its contention. “¢ think these cases support the con 
tention of plaintiff that the bond in the inatamt ecace wee a negee 





‘Siable instrument and governed by the lave appliceble te euch tn- 
strumentae Sur fupreme court, in the ?flueger case, quotes freely, 
ané with approval, from the Peepoke eneee in the Paepeke case the 
court etates: “The mote, if it be negotiable in form, is coverned 
by the lew applicable te negotiable inztrumenta, and the moréigage 
by the lew of res progerty» The holder of such a note may abandon 
bis scourity, and seek to eafores payment of 1% acverding te its 
terme eae writteng® and, in referring to a prevision in the mature 
of an agreement among the bendneldere thet the trustee ehmli 
represen? all of them in any action whieh may be brought to enforce 
eollection, the court suids *it dees sot prescribe the right of 

& helzer to gue in hie own meme ac a acceavary elesent of 
megstiability.” We are setisfied that these twe cusses are 
 eutherities tn support of the right ef plaintiff ta sue in the 


imetant actione 


The judgment of the Municipal court of Chicago te offirmed. 
ARP TRMiDe 


Sullivans Ps Jey ané Gridley, Js, concure 
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STRLLA W» PRIRDMAN, 
® 
APPUAL PROM MUNICIPAL 


we COURT OF CHICAGO, 
CADILLAS an GAR GUMPANY, 2 
a Corpora r Moon Sane | r 
Appellant. ps P| 2 ja Oe G24 


WR. JUSTICE SCANLAN DELIVARED THE OPTION OF THE cour, 


Cadillac Meter Car Company, a corporation, defendant, 
appeals from a judgment for $600 entered in favor of the plain- 
tiff, Stella W. Friedman, upon the verdict of a jury. 

Plaintiff's statement of claim alleges that on December 
| 2p 19351, she sold ond delivered te defendant her seven-passenger 

Cadillac sedan fer the ogreed price of 21,200, which defendant 
agreed to pay to her within a few days after delivery by her to 
it of said carg that within a feu days thereafter defendont paid 
her the cum of $600 on account of the purchase price, but failed 
to pay the balance due her. 

BDefendont's affidavit of merits alleges that the transace- 
tion in question was an agreement by plaintiff to purch«se a new 
Cediliac automobile from defendant, model to be selected for deliv- 
ery on or about April 1, 19523 that defendant agreed te take plain- 
tiff*s Cadillac car and to sllow her 21,200 on the purchase price 
of the nev ear, but that by the terms of the agreement the title 
to plaintiff's said sutomebile was then and there conveyed to 
defendant; that on December 4 plaintiff requested of defendent an 
a@vance of $600 and that defendant, relying om the premise of 
Plaintiff to purchase and pay for s mew Casiiliac automobile, and 
having poesession and title to the autemobile ef plaintiff, 
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complied with this requests that plaintiff thereafter refused to 
perform her promise to purchase a new automobile from defendant. 

Defendant hae raised five contentions im support of ites 
argument that the jucgment of the Municipal court of Chicago should 
be reversed and the couse remonded, but in the view that we have 
taken of thie append it in necessary for us to consider only one. 

Defendant contends that the verdict of the jury is 
against the manifest weight of the «evidence, and after a eareful 
consideration of the evidence, including the documentary evidence, 
we have reached the conclusion that the inatant contention is « 
meritorious one. As this case may be trie! agaims we refrain from 
analysing and commenting upon the facts and cirewnsteneees in evi- 
donee. 

The judgment ef the Municipal ceurt eof Chicago is 
“peversed and the eause is remanded. 
REVERSED AND REMAND De 
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FIRST UNION TRUST AND saVeNGs 
trustee under trust de 
dooument Nod 





9200233, 
Complainant, 
Ve 
DEVIGIGN STATE YANK, a cerporstion, ae 
trustee udder utider trust — recorded Vebruary 


19, 1921, 22 dooument No, 10848391, 3.1. GERGULT COURT 
ag caeeinae’e of gaid Givieion 
amd Bank; Esther Homer and Joseph Homer, 
Sasband, s Homer and Louie Homer, 200K COUNTY 
wae husband; hebeesa Homer and Jnok Homer inion. ° 
her husband; Minnie Homer and Abe omer, 
ahusband; &. J, “Yerger, doing business aa 
Serger rie Gompany; Hurriet Asugenent 
Gompany, Wiliiem Hal Gommercial Light 
3 Talking Pictures Corporstion, 
Joseph é. Voveeny, Nathan Levine, 4. Aowinson, 
= and #, Heat Warket, John A. Sugh, Herbert 
Sdward Kouch, Poter i » John 


Magnneon, | - ? 
Sieiaee and inknown Gmers, * tigation) CO Pinky 624/ 


Rether Homer, Joseph Homer, Vir & Homer, 
Louis Homer, Xebecea Homer Jnok A,mer, dinnte 
Homer ant A Abe 4omer 


" Petitioners (Appellees), 
We 


Pirst Union Trust snd Savings @ank, as trustee 
pees trust deed recorded 2s Gocument No. 


2 
Respondent, (Appeliant), 
Opinion filed Nov. 21, 1933 
MN. PRESIDING JUSTICE BALL, DELIVERED THK OF INTOR OF THe GoURT, 


This appeal, by order of the eaurt, has been consolidnted 
with case We, 36910 for the herring. 4A motion to dismiss this appeal 
was made upon the he: ground thet the order appesled from was not a finel 
erder, which notion wis reserved to the heoring, The questions in- 
volved in this appeal are fully covered in thie court's opinion filed 


in case Se. 36918, which is en intexieoutexy appeal from the same 





order. The order nppealed from herein is not a final order, therefore, 
the order of this court ig that this nppesl be dismissed. 

DISMISSED. 
WILSGH ABD HEBEL, JJ. UORGUA, 
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PAbRIB BURKAARDT, 





Appellant, 
v8, 
SEWARY BURKAARDT, 
Appellee, 


ote 1625 
BA, PREGIOING JUGTICH MatouEeTT 
DELIVERED THE OPINIGR OY THR COURT. 

Plsintiff brought an setion on the case to recover damages 
which she sustained, as she averred, by reason of defendant's 
negligence on October 24, 1930, wien che wae riding as a quest in 
hie eutomobile, The firat count of the amended declaration averred 
thet Vietor Burkherdt, the agent of defendant, was at that tine 
4riving dofendant's sutomeblile om Achlond avenue in the eity of 
Shicage near the intersection of the samme with Dixie highway in 
Geok county; that plaintiff wae riding ae on invited guest ond 
wae in the exercine of due care, but that defendwit carelesely and 
negligwtly drove the autenoblle eff the ground oortion of the 
Toad and serees a dite into an adjoining field, oid that thereby 
Plaintiff was injured. The secand count averred that defendont 
drove at a dangerous rate of apecd, aid the third that defendant 
failed to come te 4 ful and eomplete atep before driving om the 
paved vertion ef Dixie Kighway in violetion of the statutes. 

There wae a plea ef not guilty and « special sles aneerting 
nen-operation of the automobile, trial by jury, s verdict for da- 
fendant, motion by platntast for a new trial, which was overruled 
end Judgment for defendant on the verdict, which plaintiff seeks te 
reverse, 

It ie urged by plaintiff thst cue verdict ix against the 
manifest weight ef the evidence; that defandant wae guilty of neg- 
ligenece in sot coming te « complete step before entering spon and 
driving over Dixie highway, wiieh was » Oteate route; that this 


Was negligence per s@ and the proxisate cause of plaintiff's 
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injuries; that the eourt erred in giving inatruetions at the rae 
queat of defendant, and that defendait's attorney wae guilty of 
prejudicial conduet in the presences of the jury. 

Plaintiff'a euit was originally brought sgainet Henry 
Burkhardt, the owner, and Victor, his son, who wae driving the 
oar at the time pinintiff wae injured, but at the clese of all the 
evidence she tock a non-eult ae to Vietor, Upon what theory it 
Was *uyppesed that Aonry, who owned the ear, wae guilty, while 
Vietor, whe drove it, was not gudity, ie diffieult te underatand. 
The parties were all related. UOefendent, Henry Burkhardt, had e@ 
brother George, snd they together conducted o buviness of manufae- 
taring soft drinke in the city of Chicago. George Surkhardt is 
the husband of plaintiff. Vietor burkhardt, eon of enry, vas ene 
geged in the same business as Hie father and uncle, George DPurk« 
hardt, wae 31 years of ege ond warried. ie referea in his teetineny 
te plaintiff ae “Aust Pannie* end te her iuebsand an “Wnele George.* 

The action is ene which under the lew ae it new exiats in 
this State could net be maintained, Gee GeitheHurd's 111. Kev, 
State, 1951, chap. 191, eee. 2435, Bp. 2654, whieh prevides: 

"Be pereon riding in o moter vehicle ae « guest, without 
payment for such ride ** #hell have « cause of action for damages 
aguinst the driver er operater of such motar vehiele or ite owner 
or hic euployee or agent for injury, death or lose, in care of 
accident, ese such aceident #hall have been caused by the wil- 
ful and wanton misconduct of the driver er operator ««*,* 

A somewhat similiar statute enacted in the state of Connmece 
tieut was held te be conetitutional in Silver vw. Silver, #20 U.%, 
117. The fliincde statute was vaseed subsequent te the date of 
thie seccident but prier to the institution of the suit. defendant 
suggests that vlaintiff kad no vested right in har eause of agticn, 
ana that ohe might therefore have been preeluded from bringing her 
guilt; but that question was not raised upon the trial, and ite cone 


sideration ia net in cur opinion necessary to a decision of this 
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case, The statute, however, doce show that the settled poliey of 
the State is against the encouragement of suite ef thie character, 

Ome of the controlling questions upon the recerd is 
whether the verdict of the Jury is cloarly wid manifestly agsinat 
the weight of tie evidence, The evidence iv met conflicting to 
euanack degree, but the iesues of fact must be regarded as sete 
tled in 4efendent's faver by the verdict of the jury. 

There is evidence in the reecerd from whieh the jury eeuld 
properly find thet defendant, Henry Burkhardt, ie the owner of the 
automebile in queation; that it was a Paekerd sedan; that on the 
evening of the day of the accident, Ogtober 28, i930, the tre 
Burkhardt families in Chicago deeided te visit the fanily of a 
eourin jiving in Chienge Seights, one of whom was upon that evening 
receiving a degree in Masonry; that by previous arrangement denry 
Surkharit's car was driven ever to the Chi cage reasidenge of plaine 
tAiT, 4244 Yeat 22nd atreet, where they picked ap plaintiff, and 
Wae taen driven te Chit cage eights, arriving there about six 
o'slock s. m.; tuat plaintiff remained at the Some of thie cousin 
in Chicage Usighte during the evening while the men went to the 
ledge halii; that after the installation they returned to the 
Chicago Meigita home, shore plaintiff and the rest ef the party re- 
entered defendant's car and atarted on the return trip te Chicage 
about twelve e'eloek midnight. Fluintiff oseusied the rear seat 
te the Left, her husband the rear seat to the right. Sefendant, 
Henry Burkhardt, was in the fromt seat to the right, while Victor, 
the driver, ocoupied the front seat to the left, Vieter had sleven 
years of experience az « driver and uweually drove his father's car 
when he wa» vith his father. 

Tae heme of the cousin was om the edge of a new subdivision 


in the cutekirte ef Caicage Aeights; the streets in thie subdivision 


were winding and turning. The home was lecated one block from Ashi and 
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avenue and it was necessary Tor the sutoceblie te make two turns 
te reneh that avenue. Victor, the driver, had never before been 
out to thie lecatien in the might time. Se and hia father testi - 
fied that it was a very dark night, and that there wae haze and 
mist. Victor snyt that om account of the winding driveways in the 
mubdivision, the dariness, the weather conditions ond the unfamile 
farity with the particular loeslity, he ssewaed that when he turned 
inte Ashland aveoue he was “pleking up“ Lincoln highway, which it 
Was his intention to take. 

The teetineony of plaintiff and her husband was to the ef- 
feet that 1% was a clear night, the stare ond moon were out, and 
that it ~ae very light at the time of the acoident. the testineny 
of defwident and hie son is correboruted by o oertificate of the 
U. 8, Weather Suresu, which is in evidence and which showe that the 
Moon set at 10:09 5. m., and that before it set it wae obecured by 
cleuds, ‘There was no ertificial light on Ashlend avenue at the 
time in question other than the rays of the headlighte on the aute- 
mobile, Ashland avenue hae a concrete eiab savement ond ends at the 
point where it intersects Dixie highway. ‘here was mo artificial 
light at the intersection, and there wae no barricade, red refliec- 
tor or warning device of any kind st the end of the etreet. There 
were one or two small unlighted signe to the right of the pavement, 
(me, which was about 100 feet from the corner, hed the wording, 
“Junction Dixie Hwy. 111. At. 1," in yellew letters on black; the 
ether sign, 10 feet from the corner, had the word "Stop* in yeliow 
Lettere on black, The slabs of conerete pavenent vere joined by tar 
er a dark preparation which made pronounced Lines lengthwise on the 
pavement, and these lines extended wtraight a eoneiderable distanes 
beyond the stop sign and inte the intersection, thue giving the 
appearance of continuance to the pavement to ome driving tnhereen, 


with the sid ef headlights. 
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in tha field beyond the end of the atreet there were weeds 
end trees, ‘ictures of the place where the accident oceurred are 
in the record but were taken in the daytime and, of course, de not 
show the appearence of the read at night. There ie testimeny from 
Which the jury might believe that while ene could see in the daytime 
that the road terminated there, that would not so appear at night. 

The testimony is te the effect that after entering Ashland 
avenue, which the driver end his father beth thought was Lincoln 
highway, the driver proeested at about a speed of 40 to 45 miles an 
hour. le saw a street extending to his right and left ond noticed 
he was approsciing a diteh in the field, lie wae then about a third 
ef the way across the Dixie highway intersection, The father tea- 
tified that he realized the danger when they were about the center 
of Dinzie highesy. The driver aoviied the brakes and continued 
_@traight ahead, fearing, ae he aays, that if he sverved the emr it 
would turn over. The car continued straight ahead over the ahoulder 
of the read acreas the diteh and into a cornfield, and plaintiff was 
injured by the jar she received in pasaing over the diteh. 

Beth plaintiif’ and her husband testified tuat they 114 not 
Coneider that the car was traveling at an unusual speed. Flaintiffr 
said she knew before they reached the intersection that they were 
driving north on Ashland avenue; that she Aad pasved by the place 
quite often. Ghe further testified that she warned the driver by 
saying, "Victor, there ie o stop sign” when they were almost along- 
wide of it; she wae correborated by her husband om thia point, but 
the driver and his fatser denicd there was any such warning or 
exclemetion. The verdict of the jury would seem te settle this con- 
tention in faver of defendant. 

Defendant contends that the evidence isea net prependerate 
in favor of plaintiff but on the contrary, coneeding that the driver 


Wae Regligent, shows that plaintiff was guilty of contributory 
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negligeee, end he contends, citing eases, tiat a passenger in o 
vehicle gannot rely solely om the driver but aust exergive ordinary 
gare for hin own safety and must eboerve and avoid danger, &f praee 
tiesble, ond warn the driver. de cites Yiyon vy, ©. 0. Hy., 260 
Til. 460; Plenta v. ¢. ©. Ry, 284 1li. 246; Opp vw. Pryor, 204 
Thl. 839; Grifenban vy, 2. Ay., 999 111. 605; Borgen ¥, 4, Be & J. 
By., 261 111. App. 127; Riederde v. o. B. 2. Co., 264 Til,awp. 346, 
jhe evidenge, as we gee it, made an iewae for the jury as 
te whether pialntiff exercised ordinary ¢are for her safety. She 
wae fantiiar wits the road an4 with the Leesiity. the should have 
been on the lookout and should have warned the driver of any ape 
Proseiing danger, if 1% exiated, She ways she did, bat there was 
evidenee to the contrary which the jury apparently believed, ae 
At hed a right to do. 

We think the gourt (14 net err in denying the motion for 
new trial for the reason that the Jury could properly beliewe from 
the evidence that plaimtiff wae guilty ef contributory neglicence 
and therefore le witheut the right te recover. Laglay v, Crewlerd, 
228 L1l. App. 860, and Yarput vy. 2 i9., 290 TLL. app. 480. 

& umerous eompialate are wade by plaintifrY concerning the 





instructions given at the request of defendant. farticularly, ake 
somplains of instrugtion Bo, 53, by walen the Jury wae teld that the 
driver of the vehicle was act required by law te exevciee the high- 
eet degree of care or dijigence, wut wae required to exereise only 
ordinary scare, apd that the law did agt require the driver te axere 
elise “any higher degree of care for the plainti’’ than 1% required 
oY the slinintiff to exereiee fer hereelf.* Fieintiff argues, on the 
aathority of Walsh v, Moore, 244 Til. app. 454, that it wae error 
te so inetruct the jury, becouse plaintiff walle riding in the rear 
sent of the autemebile had nething te do with driving the auteme- 
bile, 


(Sebenek v. Chiesge Aye. Ge., @h1 Lil. App. 466) 
We think thie inetruction might tend to mislead,/ but is 
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not reversibly erronccus under facts such ae appear in thie ease, 
The purpose of the inetruction given evidently was to inform the 
jurors that the standard ef care required of one whe was tranapert- 
ing a guest, se in the present cane, would not be of the highest 
degree. The reference wae to the atandard or degree of care rather 
than to particular conduct, and that stundard is the same whether 
for plaintiff or for defendant. However, plaintiff's given inatrae.~ 
tien Bo. 7 aunouwneed the same rule, and sie caniot complain ef en 
instruction given by defendant which atinounced the game rule ag that 
laid down in wt imetruction requested by her, 

Plaintiff neat ecompinine of defendant's instruction to, ¢, 
by which the jury wae told that If ashe by ueing her faculties with 
ordinary and reasonable eure in looking out for danger eould have 
aveided the injury, and that she seglhigentiy failed te deo ae, there. 
by proximately contributing to tring about the accident and injury 
to hereelf, she could not regever., Piaintiff says that this ie « 
peremptory inetraction said assumes that siaintif?f did net use 
Feasonabie gare te syoid danger and ie mot in econfermity with the 
evidence, and cites Theisen v, Siorgord, 163 113. App. 1Su- That 
@ecivion in substance Kolds that an instruction is erroneous which 
telis the jurors that they may consider cortai: mattera If they are 
proved, when, o@ s matter of fact, there ie no evidenee in the 
record upon which to base the inatruction, As we have already 
pointed out, that is not the ease hore, Zhe inatruction in this 
case doce not ansume that plaintiff wae segiigent. it is expresaly 
conditioned ucen the belief by the jury from the evidence, md this 
Clause xodifies the entire sentence, 

Plaintiff next complains of instruction So. 10, by which 
the jury war told in substance that while the law paroitted plaine 
tiff to testify in her own becalf, nevertheless the jury head the 


right in weigsing her evidenes to determine how much credence must 
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be given te it to take inte consideration the fact that she was the 
plaintiff and interested in the regult of the enae. Ffiaintiry 
points out that in Digs 





JOs9 281 Lhe a2, 
the trial court modified thiw instruction by adding the words, "and 
should judge the weight of Bis testimony by the seme teste anoiied 
te other witnesses," and that the Supreme court held that the addi- 
tion of that clause ¢id not make the inetriction erroneous, This 
de fear from condeming the instractien itel?, 

in Weat Chicago St. 3. MN. Co, ve. Dougherty, 170 Tii. S90, 
the refuenl of the trial court to give this instruction waa held 





error. 

Plaintiff alae cowelains of defendant's instruction So. 15, 
by which the furore were told that they were not required te bee 
lieve any statenent to be a fact aimgly becwuse any vliness or any 
number of witnesses have wworn it te be a Tact, if they believed 
from the evidence that such witness or witnesses had wilfully and 
knowingly sworn falsely, even if euch witness or witnesses vore net 
directly contradicted, sud that in comeldering the caae and in sr~ 
riding at » verdict, the jurors were not required te set aside 
thelr owmm common sheervation and experienes ae men in the affairs 
ef life, wut that en the other hand they had the right, upon con. 
sideration of ali the evidence in the ease and their experience 
ae wen in the affairs of Life, to any where the truth ley upon any 
Material fact im the case, Plaintiff sontends that tris inetrucstlon 
ignores the properition as te whether or net auch teatimeny is eare 
roborated by other eredible evidence er facta and circumstances ap- 
pearing in the evidence, aid io also objeetionable as peruitting the 
jurore to injeot their om observatien and experience to Meteruine 
the ereditiiity of a witness. It is said the invtraction ie alse 
erroneous in emitting the statutory requirement that the falee tes- 


timony muct be in reference to a satter anterial to the issue or 
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point in question. 

The instruction is net vulnerable to these objeetions, and 
similar inatrictions have often Ween approved by the Supreme court 
and by thie court. Devaney vy. Otis Higvator Cg., 251 Lil. 28; 
People v. Turner, 268 111, 894; Ang : debder 
Feich, 324 Ill. 198; Oliver vy. Ohivey, 340 IL], 445; Peophe vy. 


Palmer, 353 111. 319; Sebree v. thomas, 166 111. App. 427. 
Compiaint is alse made that defendant's counsel was guiity 





ef prejudicial conduct. We have carefully examined the record ae 
to the incidents couplained of but find no reversibie error with 
reepect to the same, 
For reasons ethics we have indicated the judgment of the 
trial court is affirmed. 
AS¥IRMED, 


G*Genner and teSurely, J7., eeneur. 
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Appellant, 
VR. 
OF CHICA, 
PLOVATY-BRALIAER, iHc., 
Appellee, 


272 1.4. 6257 
RR. PRESIDING TUOTICN RATCHETT 
DELIVERED THS OPIAION OF THE COURT, 

This is an appeal by plaintiff from a judgment in favor of 
@efendisat entered upon the verdict of a jury ofter a metion fer a 
new trial had been overruled, DBefandsnt haa not appeared in this 
court in auppert ef the Judgment. 

The statement ef claim averred that about Hay 11, 1941, 

B. Frank Frotuce Co., ing., a sorporstion of Foley, Alabama, being 
the ovner of two carleade of potstees, shipped the same te defend- 
ante at Chicago, and while the petatoes were en route and before 
delivery thereof the shipper caused the same to be reeonsigned to 
itself at Chicago, "advise Piewaty-Lerliner, ine.," by reason of 
which the potatees remained the property of the &, Frank Preduce 
Co. and would not become the property of or be delivered to Plowaty- 
Seriiner, inec,, until a draft for the purchase price thereof ahould 
be paid to BR. Frank Produce Ce.; that on May 12, 1931, alter the 
potatoes had been reeonsigned,the k, Frank Produce Co, for a 
Valuable consideration assigned and tranaferred te Bacon Bree. of 
Chieago, Illlinois,all their right, title and interest in the potse 
toes and in the proceeds of the sale thereef, end that thereafter, 
on oF about Zay 135, 1951, defendant obtained possession er control 
of theee potatoes without paying the purchase price thercef or obhe 
taiming title therete and converted the potatoes to its own use and 
caused the same to be delivered to other partica and collected and 

| reevived the purchase price of the same to the amount of $696, whieh 


Was the actual value ef the potatces at the time and place the sane 
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were converted; that defendant Sailread company, upon dewand being 
made by Bacon Bree, for payment of the proceeds of the sale, ree 
fused to pay the same or any part thereof; that on or about Sep tem- 
ber #1, 1941, in consideration of $690 then pald te thes by plaine 
tiff, Bacon Bros, assigned ond traneferred to plaintiff all their 
right, *itle and interest in and te the potatoes and the procecde 
theree?, ineluding all claim egsinet defendant for damages for cone 
version of the potatoes and of the proceeds of the sale thereof; 
that plaintiff was the actual bens fide ewner ef the olaim ond see 
quired the seme as above set forth and was entitled te reeeive from 
Gefendant the said sum of 3600, which defendant refused to pay. 
Defendant filed an affidavit of merite in whies it averred 
that it head « geod defense on the merite to the whole ef the demand; 
that it 414 not know the facts with reference to the shipment, ete., 
as set up in tie Siret turee paragraphe of the statement of olaim; 
but denied that 1t obtained pexsescion of the potatoes without pay- 
ing the purchase price, or obtained title therete; further denied 
that Sacon bres. made desand upon defendant for the potatoes er the 
proce<cds of any sele thereer, or that defendont refused to deliver 
the potatoes or the proceeds te Encon Gros, ‘the affidavit of merite 
alieged that when defendant obtained possession of the two ecarlende 
ef potatoes it had full right, title and interest in and te the aome. 
There is practically ne conflict in the evidesee which ap- 
peare in thie record ap te any material point, and plaintiff oon- 
tends that it was entitled to a directed verdict. The shiposer of 
the potatoes, %. Frank Produce Co., while the potatoes were in 
transit and before they had been delivered, reconesigned incre ship- 
ments to itself. The original bilis of lading maming defendant as 
consignee were taken up by the Railread company and new bilis 
issued naming Kh. Frank Produce Co. a8 coneignor and consignee. 


This was undoubtedly notice te the Maiirond company, and the evidence 
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shows that the agent at the point ef erigin netified the agentes 
of the carrier at Svancvilie, Indiana, of the reconsignment. The 
rule of law applicable ia atated in 10 Corpue Jurie 298 ae faliewsa: 

“In the absenes of o reservation of title by the eonsiguer, 
the presuuption ef the paesing of tithe te the consignee on delivery 
to the carrier will protect the carvler in delivering the goods te 
the consignee at the end of the traneportation, But if it te neti. 
fied by the convsignor before delivery to the consignee mot to make 
ouch delivery, then ite duty in the prenises depends on the saetual 
facte as to whether the relationr betwoen the consigner and con- 
signee were euch that delivery to the carrier would constitute ae 
between them a tranefer of titie.* 

The uneoutradicted avidenee here is to the effeet that the 
B. Frank Produce Co, wae at the time of reeonsignment the owner of 
the shipwente and entitled to pesseselion, in the trial court de- 
fendant apparently relied en the theory that the original eonsign-~ 
ment of the shipments ty it irrevecably transferred titiea te the 
goods, and that the shloper did mot have any right ef reeensignuent. 
This i¢ not the law. Unleew defendant wae the owner of the goods, 
the title would not veet in it on delivery of the shinsente to the 
earrier, althoug the goede were consigned to it. Lewis v. Osleng 
& Chieage Union A, BR. Co., 40 Til. 281; Strahorn vy, Union Stock 
Yards ete, Co., 43 Tll. 4624, 

The evidence is the ease showed that Kacen Brey. furnished 
the money to the M. Frank Co. for the purchase of these petatoes 
and that they took an assignment of the interest of the &. Frank 
Produce Ce. om May 19th. Defendant offered eviderice tending te show 
that in the course of ites dealings 1t had made general sdvances of 
money either to i. Frank or to the &. Frank FPreduce Co., but there 
is no record in the evidence from which 11 might reasonably be found 
that there wan any agreement that defendent wae te have any intereet 
in any particular shipment on aceount of these advances, The uneone 
tradicted evidence ia te the effret that the agreement teteeen dee 
fendant and the 4. Frank Produce (se. was that defendant's brokerage 


charges for handling the shipments were to be credited against the 
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account of K, Frank or ii. VYrank Produce Co., and that defendant wae 
to pay for shipments by dreft ageinst the bill of iading, 

The cases already cited are conclusive that the shipper 
had a right te reconrign, sn¢ upon ite ascignaent of ite righte te 
Bacon Bros, and notice thereof to the garrier, the carrier would 
become Liable ac for conversion in ease it wrongfully delivered 
the shipment te another consignee, whieh the uncontradicted evidence 
@bows it did in this case, The carrier by making on unauthorised 
delivery vase undoubtedly Lisble with defendant as a joint tort 
feasor, bet the evidence shows that the carrier was net guilty ef 
intentions) or conscious wrongdoing, snd it gould therefere take an 
assignment of the claim of Bacen res, Chisage Rallways Co. v, 
Senvay, 719 Ii). App. 220, Under the uneontradicted evidence plains 
tiff was entitled te reeover as 4 matter of law, and the judgment 
fer defendant wili therefere be reverved, with a finding of facta, 
ond judoment here for pleintiff fer the eum of $690. 

REVERSED FITH FINDING CY FaCTS awh TUPGMERT HERB, 


@'Connor and MeSurely, J7., eoneur, 


See next page. 















| im ead exelent ms Rar It apatensee. x9: Aa 
ale. 2 york cone Yo miafo ont Ye oe 
sommhtve heduihestasouy ond tehsil 88 0G 9 AEX GER 








ie oa 


Aton Seal hae eand ‘te ‘tse # Ba spveeee ot bolsita a 
« qabent te gaibat s ioEw dewtaves bd eteteredy Sitw om 







2. Bae 


| 00S Tf aes ad tat Tistade te ids Rite hatte aba 
| ate rasMeut GRA &PDAt Ve pagar, aan cise 


¢ 





. 


-TwoaDD es tore hse 


atte ee: 


Oysg JKan oF 


36791 PINDONG OF FACTS, 


We find as faets that defendant sonverted to ita own use 
two carloads of potatces, the property of the HK. Frank Produce 
Ge., of the value of $690; that the claiw of the BM. ¥rank Protuce 
Co. wae duly assigned te Lacon brea, and by Bacon Sros., fer good 
and valuable consideration, te plaintiff Sullroad company, sand 
that plaintiff Railroad compeny 1.2 a matter of Law and faet is 
entitled to recover in this court against defendant, PLloraty- 
Berliner, Inc., the swa of $690 on agoount of the conversion of 
gaid two carleade of potatces. 


ty ‘ee et weretyen i 
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CITY OF GILCAGG, « Bunicipal 
Corporation, et al., 
Appellants, 
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MAR, PRESIDING JUSTICR MaATCueTT 
DELIVERED THE OPIKION OF THE COUNT. 

This appenl is by the City ef Chicago, its Mayor and other 
mamed officials from a Judguent entered April 26, 1953, whieh, 
overruling the demurrer of defendants to a petition theretefore 
filed {and defendants electing to atanud by their said demurrer) 
avaréed a mande@us againet them as prayed fer in the petition. 

This controversy is the sequel to muck and iong continued 
litigation between the sume parties. keardls iy of thicage 
(29R TAL. App. 142; Meargle y. City ef Chicage, 216 Lil. App. 343. 
Petition for certiorari was denied Apris 22, 1920. That suit wes 





begun by the fliing by Beardie of an original petition fer mané¢auns 
em May 11, 1908. ‘the final judgnent awarcing the writ in that 
ease Wace entered by the Circuit court July 10, 1920. It will met 
be necesonry te describe these forser proceedings further than te 
eay thet keardle during these youre hae been expleyed by the City 
of Ghiesgo performing the offies of ao cement teeter; that bis posi- 
tion wae secured under the previsione of the Civil Service act, 
and that the litigation concerned the attempts of these in authori- 
ty te unlawfully deprive sim of hie position. By the jadguent en- 
tered at the cenclusion of that litigation it was ordered and die 
reeted that petitioner should be reatored and reinstated in his 
position sith all ite rights and privileges, amd that the City 
couneil should aporopriate not only fer Kis current salary but 


aise the sum of $32,975 for saiary whieh beewe in arrears and 
seerued pending the litigation between the parties. 
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The Judgment slee previded that it wae adjudged that leave 
wee granted to the petitioner te apply to the court in the future, 

occasion 
an the webbow wight arise or require, for the teeue of the perempe 
tery writ of mendemus te sny ond a1] future officinale of the City 
ef Chicago, s@ well se the Civil Service comminstoners, where 
duties micht require ther to make or particivete in the making of 
appropriations for the ealary of thie office, or the signing or 
eountersigning of vouchers or warrants for the payment, or the 
paying of the enlary to petitioner so leng a he shenld, sfter the 
restoration of petitioner te the ionors, duties and reernonsibilie 
ties of the office of cement teeter, remain the incumbent of said 
office, 

The pretent petition wae filed Cetmber 18, 1932, and is 
deeeribed therein sa a “eetition for rule on respondents toe show 
cause." The petition set up theee fermer orceecdings inelucing 
“the issue by the Cireult court of the peremptory writ of man¢dame, 
ite Aelivery te the sheriff end cervice of same uron Anton 7, 
Germak, “ho was ther an aldersan ond thereafter the mayor, and 
upon ench ond every eiderman of the city. 

The petition further recites that since the entry of the 
order ent the service of the writ, “ii)aim i. Thompson, then mayor, 
had ceased te hold the office and Anton J. Cermak was ecleetod his 
suceeseor, and that other officials and aldermen of the city had 
pean qualified and sLected, but that each and all had aetual or 
conetruetive knowledge of the order of July 10, 19°90, and of the 
peremptory writ of man4amus iseued thereunder, 

Paragraph § of the petition sets up that there ia now and 
has been for s long vericd paet in full foree and effeet an ordi- 
nance of the City of Ghicage, whieh is queted verbatin as follows: 


“The Ghicage Bunicipal Code, 1982. 2426 Uniform salaries 
within grade. Whenever the Civil Service Commission shixil, by 


rule, heve claseified efficen und places of employment in the city 
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inte classes and grades, ond said offices and places shall have 
heen dlassea ascording to the general line and character of work 
involved in the respective duties thereof, and such comminsion 
hall have established grades or ronkes within each clase, each 
grade or rank comprising offices and pleees having substantially 
simdilar duties, suthority ond responsibility, appropriations for 
@alaries for all such offices and places of employment within each 

ode shall be uniform. Fo salarics shell be pald by the compe 

lier of City treasurer for services of sauy officer or employe 
UNlewe such pernon ie oacupying an office or places ec? empleyuent 
aecording to the provisions of tails article and is entitled te 
payment therefor. 

The vetition avere thet the office to whieh HeArdle was 
rentorea by virtue of the order of July 10, 19°70, and the writ of 
mandamus issued in pursuanee theree!, was ty the Civil Service 
Gommiesion of the City of Caleage pursuant te and in complisacee 
with the Civil Service ect, clansified ae Croup A, Grade &, 
11-D-5; that in pureuanes of said ordinanee maf the City of Chicage, 
through ite mayer and city counell, aid on July 3, 1926, adopt e« 
resolution fixing the salarien of teehnnical engineering expleyees 
on and after July 1, 1926, which resolution, so far as it relates 
te and prevides fer technics] mginsering eaoleyees in said Group 
A. Grade G, 11-De5, ig in the vords and figures following: 

aA, Lest FOOT cccesaccccvcnceses ceed 4260.06 

wma and irda FOOTSe sscesveveere 4400.06 
Ath and Sth FRAPS. caer saveceres AGRE. 00 
After 8 VRAPSe coer nnereenennee 4800, 

After ten years of service in position, $10.00 per 

month additional te be allowed; after tive additional 

yeere cf service, $5.00 per month additional te be 
allowed; and after five wore years of service, $5.06 

per month addition te be sliowed;”" 
ané thet by virtue of this resolution and petitioner's yeare of 
eervice, the salary of petitioner beosme and he war entitled te 
receive af salary for the year 1952 the sum of $8040, for whieh 
the City council and its membere should have apvrerriated; that 
fer each year subsequent to the pacsage ait adeptien of inie 
resolution, with the exception of the apyropriation ordinance fer 


the year 1922, the uity couneil of the City ef Chicage with the 


epproval ef the mayor arorepriated for petitioner's salary oné the 
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salaries of sll technical enginewring employeee in Ureup A, Grade 
G, lleDeS, st the rate Fixed by the resolution, 

The petition further avers that on June &, 1¥5e, the 
finanee comzittee of the city ecuncll reported the annual appre} 
Priation bili for 1922 sa reeoamended by Lt and ia said repert 
Feeommended with reference to petitioner's salary, “tue Poilowlag, 
wis: ‘Inepection and Teating Mivision. ‘Salaries and ‘ages, 
Cement Tester at $5,040.00 per amnun..... $5,965.90; " sean adi 
gum $1,074.10 resresented a deduetion made in pert te meet tae 
@urrent desrecesion, and that ef this petiticner makes ne complaint; 
that thereafter on Jume 15, 1932, the city ¢ouncil met fex the 
purpose of afopting on appropriation ordinance, aid tat the sepe 
gion waa presided over by the them Mayor, anten J, Cermak; that 
the appropriation bili came before the city eouneil for adoption, 
gnd that the said provinion with reference to petitioner's salary 
wae modifies as Tollewes; 

“Inspection and Testing Pivisicn. 

Salaries and Yages, 

Cenent Texter fer 6 mos, ending Jume Se, 

1932 at $426.00 per month. ....ccese000082,010,49;* 

and as so amended and modified wae adopted; that the effect of 
this setion would have been to legislate petitioner out ef his 
office; that subsequent to the adoption and passage of the appre- 
priation ordinance on June 15, 1932, and en June 15, 193%, the 
mayer vetoed the appropriation ordinance, stating as his reasen 
therefor, "I om informed that it will be necessary to empley the 
pereon in such position for a longer period than is provided for,* 
ané further stating, "I therefore reeommend that the follewing be 
substituted in lieu of the item so vetoed: ‘Cement Tester at 
$420.00 per month to July Ist, 1932, and at $220.00 per month 
thereafter.......$2938.19';" that the city eouncil adepted the 
veto and awended the erdinanese to conferm taerewith and the mayer 


Signed the same as amended, thus Limiting petitioner's pay to 
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$2988.19 per year. 

Petitioner says that while the reduction from his salary 
ether than said depression cut may not sees large, yet it is of 
extreme importance to petitioner, for the reason that he has long 
since passed the period for retirenent on a pension, and te retire 
under the terms of the ordinance as finally adopted would have the 
effect of seriously impairing his pension rights; that no official 
of the city or any other person has given petitioner any reason, 
eause or excuse for either the action of the eity souneil in 
passing the appropriation ordinance of June 15, 1932, or by the 
ordinance of June 18, 193%, the singling out of petitioner from 
the entire class of Group A, Grade 5, lleDe§, numbering at the 
time of the adoption of the ordinance upward of twenty officers 
and employees, for a eulary cut other than the aforesaid depres- 
sion cut which was common to all officers and employees, 

Petitioner avers that the eity council with the appreval 
of the mayor 414 appropriate fer all other technical enginesring 
employees in Group A, Grade 5, 11-Be5, in accordance with the 
Tesolution of the city council as stated in paragraph 7; that 
although since his reinatatesent he has been the head of and in 
charge of the division known as "Inepection and Testing Division, 
Administrative Service Gnit, Bureau of Engineering, Yepartment of 
Public Works, of the City of Chicago," the city council with the 
approval of the mayer, appropriated in said annual appropriation 
ordinance for the subordinate employees in said division at a 
higher and greater rate than ie appropriated fer petitioner; that 
by virtue of the ordinance set up in paragraph 5 ef the petition 
and paragraph 7 of the resolution, the sulary for the office 
he holde should be $5046 per annum, ond thet up to the adeptien 
of the appropriation ordinenee of 1932 he reesived that amount, 


ond he is by virtue of the crdimanee of the sity, the etatutes of 
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the State and the peremptory writ of mandamus issued in thie cause, 
still entitled te receive $5040 for the year 1932 and thereafter. 
He aleo avere that the aldermen of Chicage, the eity council and the 
mayor took thie action for the purpose of cireumventing the order 
of July 10, 1920, and the writ of mandamus Issued in pursuance 
theree!, and for the further purpese of eabarraseing petitioner in 
hie office and of excluding him from the honors, duties and respon- 
sibilities thereof, 

The prayer of the petition is that respendents, naming then, 
should show cause why the court should not issue ites pereuptery 
writ of mandamus against them; that they should be required te 
appropriate petitioner's proper salary and whom appropriated pay 
the sane to petitioner, 

The petition was verifled by the oath of petitioner te the 
- effect that the petition wae true in aubstance and in fuet. To 
thie petition defoendonts filed a general snd speeial deourrer on 
Ueteber 26, 1932, and eertain paragraphe of the petition which have 
not been recited in substance or otherwise in this epinion were | 
ruled out upen « hearing of the demurrer, With theses paragraphs 
stricken out, the demurrer was overruled and defendants alecsting to 
abide by their demurrer, the Judguent for a sandawus as prayed was 
entered, and fron thet erder thie appeal has been perfected. 

Be aeknovrleige nome difficulty in determining the theory 
upon which defendants proreeute this appeal. The brief peints out 
that the statement of the law as appears in the opinion in the Me~ 
Ardle case (216 111. App. 343), following the law as Laid down in 

im, 279 t11. 401, te the effect that 





there wags ne obetacle te the granting of complete relief in one 
proceeding in actions of this character; and that plaintiff could 
obtain reinstatement, as well as judgacnt fer his salary, has been 


overruled in the later case of People ex rel. Durante v. Burdett, 
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283 Iik. 124, followed in Hittell co, BAY Tid. 443, 


and O'Connor y. City of Chicago, 327 112. 586. Fe are not able to 
discern bow this could im any way deetrsy or impeach the validity 


w - 





of the original judgment entered in the Mgardle case, which cere 
tainly settied ali the rights of tie parties up te the time of ites 
rendition. 

Defendants also point eut section 2 of article 6 ef the 
Cities and Villages act, which in eubstonce provides that the city 
council may in its discretion by ordinence passed by a vote ef tree 
thirds of the aldermen, previde for the eleetion of certain offic 
were, aud way by a iike vote by ordinance or revolution, to take 
effect at the end of the fiscal year, *diseontinue any office se 
erested, and devolve the duties tiereof om any other eity officer; 
and no officer filling any mueh office, ao discontinued, shall have 
any claim agsinet the elty on agecount of his salary alter sueh dise 
continuance, * 

All this, ae it seeue to us, is water which has gone over 
the damy the rights of these parties having been fully adjudicated 
im a long continued litigation before courts having jurisdiction of 
the parties and the subject matter. 

Defendants alec contend (upon what theory we are unable te 
understand) that enforcement of this judgment imperils the inde- 
pendence of oue of the three departments of gevernment ae orevided 
fer by tae constitution of the state. If it was suppesed that the 
eonetitutional questions were involved, the appeal should not have 
been taken to this court. We think the record ehows that all the 
rights of the parties have been heretofore a@judieated, and that 
the petitioner was clearly entitled on the facts admitted by the 


demurrer to the relief whieh he abtained by the jfudement from whioh 
éefendants appeal. fhe judgment is therefore affirmed, 


APFPIRKAL. 
O'’Cennor and KeSurely, JJ., eoneur. 
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ANTOINUTTW KOTEL, 
Defendant in irror, q 
MRROR TO CIRCUIT 

Ve 


COURT, COOK COUNTY. 
Pr shadutihe tm Revere ) QV2TA G25! 


MR. PUNGIDING JUSTICE MATCHATT 
DELIVERED THE OPIBION OF THA COURT. 
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By this writ, respondentedefendant, against whom his wife, 
Antoinette obtained a ceeree of divorce with alimony for his fault, 
seeks to reverse an ordex committing him for contempt. 

An inadequate abstract shows the filing of a petition to 
show causes, an anawer by respondent, « commitment order, a petition 
“by veupendent for reconsideration thereof and an order denying 
reconsideration, There is nothing in the abstract showing any 
of the actusl facts which were made to appear te the court on the 
hearing. A certificate ef evidence purporting to show the preecede 
ing has heretofore been stricken. The only error assigned and 
argued is that “the trial court erred in refusing to allow the 
Plaintiff in errer to introduce proof showing that he did not 
wilfully refuse to comply with the order or deerce of the Gireuit 
court of Cook County." SHanifestly, upon such a record, the con- 
tention of respondent cannot be sustained, and the order is there- 
fore affirmed. 
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Mecurely and O'Conner, Jde, concure 
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FLORZECK D, CROSTRWAIT et al., f PY 
PRY 





Bppellante, : ae 
‘AL /PROR BUPWRTON Gi 
OF GOOR COUNTY 
HARRY L. STREET et al., ; 
Appellees. . ) YOra 
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WR, JUSTICN MeSURHLY DSLIVERED THER GPIAION OF THE COURT. 


Compleineante filed their bill, alleging that they were the 
twe nieees and nephew of Charles Russell Switzer, deceased, and 
that they were entitled te resover the antire estate formerly be- 
lenging te him ond whieh they silege wae obiained by tarry 1. 
Street, one of the defendants, by a deed and a will fraudulently 
proeured by Kim while in a fiduciary relationship with Owitzer, 
who Wae mentally enfleebled and entirely deminated by Street; they 
asked that the deed te Street be set aside and tae will declared 
void and that they recover the real estate and ail the property 
Street claimed under the will. 

Defendants Tiled speeisl pleas in bar, asserting that all 
the matters cleimed by the bill had been adjudiested in Flierids 
againet the complininants; these pleas were allowed by the chancel- 
ler and complainants filing nO Faplication the bill was ordered 
d@iewiseed fer want of equity. Complainanite have appeaied te this 
court, 

The bill of complaint ie lengthy, covering nearly eighty 
pages of the abstract. The essential allegations are that Gwitser 
Was the owner ef all the sroperty involved; tat he died June °7, 
1928, uged eighty yeare, while a resident of Yinter Park, flerida, 
where he had oracticed osteopathy with finenciel success; in 1476 
his gister married Jomen @, Darling, and complainants are the 
children of this marriage. The bill recites in detail instances 
tending te shew that Darling supperted the Switzer fasnily while 


they lived in Gvaneton, Lllineis, and gave them finaneial assistance. 
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Switzer moved te Ficrids in 1380 and thereafter resided there; with 

the aij of Darling he acquired a tract of land near Winter Park, 
previously 

Plortda, which adjeined a tract Darling hag/purchased; Darling 

later deeded his tract to Switzer's wife; both pleces of real eetate 

were occupied by Switzer az hia recidenee until his death. witzer's 

wife was a sister cf Charles A, Street, who wae the Tather of Harry 

L. Street, one sf the defendants. 

the GSwiteers nad no children. for a time Switser advised 
with hie bretuer-in-law, Charles A, Street, who was a suicvesernl 
lumbernan, vith reference to business matters, but ae Charles Stree 
grew clder Svitser conaulted Ais son Harry, whe was engaged in the 
lumber busineas with hia father; the bili slleges that darry Street 
se deported hireelf as to ereate in Gwitser's mind the highest de- 
gree of vonflidgence in Street's ability, ond that efter the death 
oF urs. Switzer, Or. Switser was susceptible to the influence of 
Rarry Street. 

On April %, 1926, Or. Switser made a wili in whieh, after 
waking varioue gifte, he left hie real estate, including his houwe- 
stead, to aiz “nephew Harry L. Street," whe was alec muds the re- 
eiduery legstee; in Septieuber, 1926, Switzer deeded the resi estate 
te gtreet; Jume 27, 1928, Dr. twitser died; September 45, i925, the 
will wae admitted to probate in the probate eourt of Orange County, 
PLorida, (called “Court of County Judge") where deceased had lived, 
and on the same day letters testamentary were ordered to Lesue to 
Harry L.. Gtreet, the executor niemed in the will. 

Gubsequaentiy a petition waa Tiied in the probate court az 
aatoorized by the Florida atatute by Charles G. Darling, one of the 
complainants herein, te contest the will on grounds of mental inea- 
pacity of Dr. Gwitzer an4 of undue influence exeraised by Aarry L. 
Street. The petition asked that the orebate of the will be revoked 
and that it be declared mull ond vold; March 10, 1951, efter heare 
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ing, the sourt entered an order denying the petitien ef Darling. 
Boetions fer n rehearing and a new trial were made end denied, and 
Darling thereuper preyed an earpeal, in accordance with the Florida 
statute, to the Cireult court of Grange county, which appeal was 
subsequetiy disuiesed by that court. 

Darling then made a wotion in the Cireuit court te rveeate 
the probate ef the will end o11 orders with reference therete made 
by the probate fudge on the ground that maid fudge never hed any 
juriediction over the estate of Dr. Switzer because the applica- 
tion for letters presented by Street wae net Larfully swern to, and 
Because said will named him an the worineipal legatee ond ales nomie 
hetad him to be the executor thereef, centrary te the atatutes of 
Plorifa. ‘The Gircuit court denied thie metion. The eontestante 
filed a motion before the Clreuit court fer a rehearing, rhich was 
PELL pending; at the come time they filled in the prebate court a 
petition to vacate the probate and ali orders with reference thereto 
on the ground tast the srebate court lacked Juriediction; after a 
hanring on this metion the petition was denied by the prebate court 
and it was ordere@d that 211 the orders in the cause tueretofere made 
ehould stand affirmed, 

Tae inetanmt bill alleges verious errere in the ordemof the 
protate court and of the Gireuit court, 

The bill prayed for an eceounting; thst the property formerly 
belonging to Dx, Switzer be delivered te the cerpisinants; tiet the 
ésughter of Harry lL. Street, wee inherited from her father, since 
deceased, be compelled te convey the real estate te these cowplain- 
ants; thet «11 pereenme having preperty taker from Switrer through 
Street's frauds 4eliver the eeme te cemrleineante: that thie court 
adsjudge thet the avplication of Street for lettere textemeutary wae 
mot in secordanes ith the law of Illimole, md sad¢judge thet the 


emissions in the probate proeeedings should invalidate all orders 
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made by the Florida court; that the adjudication by the Florida 
eourt that the wili wae vaiid and admitted to probate with street 
as the authorized executor, ie muli and void, and thst ali of the 
proceedings with relation to the wili in Florida are weeily void. 
This court ie aise asked to enjoin the representatives ef the es- 
tate of Harry 1, Street from bringing the appeal pending in the 
Gireuit eourt of Orange county, Wlerida, to a final hearing, and 
that a1] the legatees under the will of Dr. Switzer and all of the 
aeliciters and aiterneye residing in Florida be enjoined from pre- 
eeeding under the prebate orders or other arders in the courte ef 
Florida, 

the defendants in five special pleas asserted many of the 
fasts appearing im the bili, namely, the death of Br. Switzer, 
Leaving a last will and testament, and ite prebate in the probate 
court of Orange county, Fieridea; that oa July 24, 1928, Florence 
>, Crosthwait, ene of the compleinants herein, filled in the Plerida 
sourt a caves? te the will; that upon a hearing of the petition 
Tiled hy Darling to set aside the probate, the testimony and d4epe- 
aitione were taken of Harry L. Street end all ef the complainunts 
herein, and mony other witnesses; that the Florids= court denied 
the petition and held the will te be the true lest will and testa 
ment of Dr. Switzer, which diaposed of all his property. The pleas 
further asserted, in substance, that the matters alleged in the 
bili hud been adjudicated in the courts of Plerida, and that for 
the Guperler ccurt of Lilinols te assume furisdiction weald be 
violative of the comity existing between courte and of article 4, 
section 1, of the Constitution of the United States, which provides 
that full faite and eredit shell be given in each state to the pub- 
lic acte, records and judicial proceedings of every cther state; 
else, that the resl estate which coniplcinants seek te recever is 


isesated in Florida and that the Superior court nas no jurisdiction 
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to 4etermine the queation of the title. 
The bili wakes allegations of assiatance rendered to Or, 

Switser by Janes 3. Darling, father of compininante, and that 
these catplainants inherited an interest in Owitser's estate 
through their father's advances of money to him. ‘the bill does 
not allege any contract or agreement tending te suppert any alate 
of Darling. Furthermore, if Darling hed such a claim, it paseed 
at his death to his executor or admisistrater, whe are net parties 
te the instant bill. While the bill shown that the complainants 
were importuning Dr. Switzer for money fer some time before his 
@eath, there is no sllegation that the father of complainantea ever 
wade any claim egainet Switzer on acecunt eof advances. Ailes, 
there are no focte slleged which would shew any liability on the 
pert of defendant Street om secount of any prier advances made by 
Darling te Seitser, 

The principal question presented iz whether the Florida 
eourt had fvrisdiction to determine the velidity ef tee will. 
The only real estate involved is in Grenge County, Florida, and 
the tangible personal property is aleo there, The only property 
guteide the state are stocks, bends, and like intangibles, Ase we 
have seen, Dr, Switser had resided in Floride for thirty-eight 
yeare pricr te hie death. Under such clreunetanees, the vwelidity 
ef his will is solely to be determined by the courte of Flierida. 
The place of the 4ecedent's least domicile deterainess the probate 
juriedi ction and the supervision of the settlenent of his estate. 
23 Cerpus Juries, 1016. And this ie true even if the personal 
proverty is located in ancther State. 15 Corpus Juris, #22. in 
Pratt v. Sawley, 297 Ill. 244, the desedamt, residing in Clark 
eounty, Shis, left property in that state and alag a farm in 
I.lineis; the will was probated in Ghio under the law of that 


state, which srevided fer netics te the next af kin if resident 
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in the state; the nephew, next of kin, lived im Uhicage and ree 
ceived no notice; a cory of the will was filed in this atatc, toe 
gether with an erder of the Ohio court aduitting the same to pro- 
bate, and the will was admitted to probate here; the nepiow, whene 
devise had been taken away by codicil, appealed to the CLrowlt ana 
the Supreme courts, asserting the uneonatitutionality of the Til4- 
nots statute which prevides for giving effect to ville probated in 
another state, ae it attempted te make «5 Judicial vrocweding in a 
foreien state eonelusive upon & person who wae not a party to it. 
The Supreme court held esgminest thie position, saying that the 

full faith and eredit srovision ef the Federal. Constitution ine 
@ludes procecdinge in Probate courte, “en? thet previcion reouires 
that the judicial preeeedings t the Probate court of Ghie shall 
be given such faith an¢t eredit as they have by lev nnd usage in the 
. e@marte of that state.” Gee alse 5 B. + 8. KR, A 
246 T1ll. #38, ané & Rewsay, 196 111, 179. in DBeyia y. 
Upeon, 2009 Tll, 206, amd 230 L11, 327, it wae held that a court of 
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chancery in Illinois had no furiediction to set anide the probate 
in Illineis of the will of a resident ef New Yor, saying: 
"If the decision of the court of the dumiciie of « deceased person 
does mot control in the matter of whether the deceased died testate 
or inteetate, there must neoestzarily reeult a multitude of decisions 
upon that question, and if a devisee may carry a will from Gtate te 
State and present it for probate in each itate where the decedent 
had a debt due¢ nim wt the time of his yy until me oan find a 

t 


State under the laws of which it can be admitted to probate, grest 
confusion in the settlement of estates would frellew.* 


See aleo deaden v. tenn, 92 Ill. 210. 

it follows fram these considerationea that the Probate aourt 
of Grange county, Flerida,where Switzer lived, baving taken jurie- 
diction, no ether court can oust it. The property of the decedent 
wherever aituated, including tae intangibles in liliacis, have 
their situs in diorida, When serscneai or movable greperty is the 
subject of tie bequest in a will, the validity ef the will is to 


be determined by tue laws ef the domicile ef tne decedent without 
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regard to the Law of the vlaee rhere the personal preserty may be 
found. Davis v. Upson, wumra; Peonle wv. Somgan, 322 lid. 223; 
Harris v, Chisago Title & Trust Co., 343 Lil. 245; iret ¥ 
Bank v. Maine, 294 J. & 312%; Farmorg Jom fo,, 280 UV. B. 204, 
Under the Fierids statute, section 5757, a contest ef a #iil 
is met by bill in chancery but by petition in the probate court. 
Complainants ergue clleged errore in these preeceadiage. It in said 
that when Street presented the will amd ssaked for probate there was 
no eertifieste of magistracy attached to ais affidavit. Sy sub- 
paragraph 2, paragravh 4599, FloriAn statutes, it ia provided that 
an oath in another atats can be administered vy a notary publie and 
me certifieate of marietracy ie required. VYurthermere, the Flerida 
court nomed « commissioner te teke tne aifidavite, aud the individual 


taking them derives his power from His appointment ae ceumissiener 


-@nd not from the fact that he wee aleo o notary public. See Lesby y. 
Brunt Pottery Go., 229 Til. 540, amd Kendell vy, Limberg, 69 Iki. 355. 


The statute of Flerida, section 5472, provides that wilie 
may be admitted to prebate om the onth of aay peracn appointed oxe~ 
cuter, or, where the executor is interested in the estate bequeathed, 
of any other credibie person having no interest under the whl. It 
ie contended that Street, whe awore to the petition to probate the 
will, Was also appointed executor - Senee the prebsate wae in viola 
tion of the statute, That Street made the eeth attuched ts the pee 
Gition is not a juriedictional Aaefect. The will waa not admitted te 
probate upon his oath but upon the cath ef the tvo mubseribing wit- 
nesses not interested in the entate, Upon avpesl te the Ciecuit 
court of Orange county, Flerida, the reint was raised that the pro- 
ceedings in the probate court were weid because of the form ef the 
oath, but the Sireult court selé that the prebate court had properly 
exercised its jurisdiction. Yurthersore, im Agbinses v, Zyping, 


Bellas & Co., 24 Fla. 237, the Suvrene court of Flerida ues held 
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that no affidavit of a seotitioner la needed in probating a will. 
All that is needed is the proof of the attesting witnesses, 

In their reply brief coupluiaante for the first time suggest 
the point that Fiorence 5. Gresthwait, one of the coxwplaivants, on 
July 24, 1920, filed in the probate court of Flerida a caveat te the 
will, hence under the statute, section 3602, the probate judge could 
mot ateit the will to probste until be has given at Least *tan days! 
motice to the Caveater.” it ia net suown taat proper notice was not 
given and we sust therefore aAcsume that the court precesded according 
to the statute. Furthermore, upon the iiearimg of the potition to 
get the will aside, all of the complainants, ineluding Sierenee D. 
Grosthwait, appeared and gave testimony. 

It ie well aatablisked that full faith and eredit must be 
given tm exch state to the judicial preceedings of avery ether state. 
‘Articole 4, section 1, United States Constitution. The Superior court 
of Cook county has no jurisdiction to declare the acte of the Flerida 
court to be a nullity and to set aside orders upheld by that court. 
Ghisere Life Ins. Co. ye Cherry, 244 U, &, 25; Prats v. lewley, 7 
Til. 244; Attwood v. Jusk, 113 111. 368; Sognoer vy. Langdon, 21 TL. 
192; ' v, it ty, 239 U. &. 386; Sixt wv, Eelsey, 207 
U. &. 43; Broderick's Fil}, 38 U. BG. 803. In this latter case the 
court sald: “wherever the pewer to probate « wilk ie civen to a 
probate or surregate's court the decree of such court is final and 
eoneclusive, and net mubject, except on an appenl to a higher court, 
te be cueetioned in any other court,” 

It having been decided by the Florida court of protvete end 
by the Circuit court om acpeal that the probate court had furiedic- 
ticn an‘4 that its fudgrent in finding the will to be the true vill 
of Dr, Gwitser wae correct, the conclusion of theave courts cannot 


be sollateraliy attacked. 15 Oorpue Juris, 734; Ghiesge Life ing. 


So. vw. Gharry, suprs, Iu this state it has been repeatedly held 
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that where the questions of jurisdiction bave been raived in the 
sister state and there adjudicated, such decision is reg pdjudicnta. 
Blakeelee vy. Blakeslee, 215 111, App. 168; Yan Matre vy, Sankey, 
148 Ill. 536. 

The pleas filed by defendants properly raised such defenses 
ae show that d@efendante should not be compelled te answer, harp 
Ne Sherp, 325 111, $64. Complainante filed no replication, and when 


the pleas were heurd and hel’ to state a complete defense, the bill 





Wan properly Aismiened. | 


Til. 101; Rubin vy. om, 344 111. 166; Kircher v. iamil}, 239 111. 
App. 4096. 

Ve have net ettempted to mote all the points made in the 
briefs or upen the oral argument presented by couneel for com 
Plaineste, Ve have confined ourselves te thé affiruative reasons 
Yer our conclusion, The order of the chancellex aliowing the pleas 
Wae proper, #24 complainants Baving slested mot to flie a repiica- 
tion but te etand by their second amended and supplemental bill of 
compiaint, it was preperly disaissed. 

The decree of the Guperior court da affirmed. 

APPIREED, 


Matenett, ». J., and O'Conner, J., coneur, 
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HAMILTON INVESTRENT COMPANY, 
a Corporation, 
Appellant, 


ve. 


SARA HICKXY MeKINLSY and CATHERINE 

BIGKHY and ALBERT J, HOMAN, Bailiff 

of the Municipal Court of Chicago, 
Appellees, 





ER, JUSTICE MeSURELY DELIVSRED THE OPIZION OF THE COURT, 


Plaintiff suffered an adverse judgment upon trial by the 
court of an action of treapass on the case, from which it appeals. 
The defendants do not appear in thie court to defend the judgment. 
The euit was to recover the value of sixteen Linetype magazines 
which plaintiff says beleng to it and which defandante, who had 
poesersion of them, refused to turn over to plaintifr, 

The evidence shows that two of the defendants, Gara Hickey 
WeKinley and Catherine Hickey, distrained for rent against Crafts- 
mon Printers, ine.; the sixteen lLinetype magazines were inoluded in 
the inventory made by the distrainers in connection with their dice 
tress proceedings; they had judgment and an execution was issued 
te Albert J. Horan, Bailiff ef the Zunicipal court ef Chicago, eho 
levied on certain goods purporting to be the property ef Graftenen 
Printers, inc., and ineludad in the levy were the sixteen Linetype 
magetines in question. Piaintiff filed a elaim in the Munieipal 
court aseerting right of property in these linotype magazines in 
iteelf and asking for their return; plaintiff there asserted that 
it ras the omer of the Linotype magazines as the holder of a 
ehattel mortgage conveying them te it; judgment was entered in thie 
suit finding the right of preperty to be im plaintiff, ond it there. 
upom demanded of defendants that they turn over the wagazines to it. 
Repeated deasnids were made upon defendants but they failed te dee 


liver the magazines to plaintifr, 
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Yhe evidence supports piaintiff's claim that it wae entitled 
te the pessession of the ceeds in question, It dece not neem to he 
denied that the sixteen linetype magemines were on the preminee at 
time of the distrain for rent and were ineluded in the inventory, 
and that they were also ievied on by the balliff and included in 
hie inventory. There is no evidence oa to what beeame of these 
magazines and we do net find any explenmation in the reeerd. The 
burden wae undoubtedly upon defendants te aecount for their dige 
appearance, The presumption therefore is that the Linotype magazines 


were resoved elther by defendants themselves or aomeone autherized 
by them. Cuming ve Wood, 44 111. 416; 
Safety Peposit vo,, 281 li. 45. 


As the cnee wae tried by the court and aa no defense haa 





appeared, the only auesticn remaining is the amcunt of damages. 
Plaintiff claimed the linotype magacines were worth $106 each, One 
witnens fer plaintiff valued them at $196 each, while another wit- 
heae yeolued them at $75 euch. Witnesses for defendants gave a lower 
value. We are of opinion that $75 each was well within the seope of 
the testiceny and judgment will be awarded upon that baale, waich, 
for the sixteen Linctype magazines, is $1200, Judgment for that 
emount in favor of plaintiff e111 be entered in this court. 

JUDCRERT REVEROED WITH FIADING OF Facts 

AND JUDGRENT HERE FOR PLAINTIRY, 


iatehett,?. J. and O'Conner, J., eancur, 


FINDING GF FACTS, 

We Tind as fncte that plaintiff was entitled te pesseselen 
ef the sixteen linetype magazines; that they were in posenseion of 
defendante; that aitheugh requested they refused to deliver the 
game to plaintiff; that the value cf the linotype magarvines is $75 
each, and that the tetal amount which plaintiff is entitled to 
recever for the sixteen Linotype magazines is $1900, 
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BOULEVARD BALDGE BANK, a LLG | 


Defendant ‘in Srror, 






BRAG TO MUNI GLP AL COURT 
Ve. 


THLEPHORE SHCRETARIAL WEAVICE, ikc., 
Plaintify in Srror. 


Re et ee Se ee ge cee” 


RH, JUBTICH MeSURBLY DSLIVEKED THE OPIKIGCN CY TAK COURT, 


Defendant seeke the reversal of a judguwent aguinest it fer 
$690.44, entered upon a finding of the court witaout a jury, ‘The 
action ¥ae upon a promissory note purporting te be signed by the 
@efendant to the order of plaintiff, eontaiaing a power of attomey 
te confess judgment; Jjudement was previously entered by virtue of 
this power of attorney but upon oetition filed by the defendant it 
Was vacated ond the ease wae tried upon ite werite, with the result. 

ding judgment ae stated. Ine note ia dated June 5, 1951, to the order 
of plaintiff fer $600, seven per cont intereat, and is signed: 


"Selephuone Gevretariai Gervice ine, 
By Huge i. Goete, Pres. & Treas." 


Defendant denied the authority of Ueets to slun the nete. 

Sueh of the briefs of both counsel is devated to a wordy 
controversy sc to the facts which are auld te be comtained in a 
stipulation prepared over a year efter Judimant was ontered and 
whieh is signed by respective counsel and marked approved by the 
trial Juige. it was alee stipulated tuat photostatie cesiee may 
be made of all exhibits introduced on beials of the plaingify, and 
that the origina} stock book and the original minkite back of the 
4efondant anall be made oart ef the resord. We ehall net attemat 
to point out the errers in the resvective atatementa of «nat the 
record containa, Putting it mildly, the eaes is presented iv this 
court in & very unvorkmanlike manner, 

The trial court eculd properly find that om May @, 1931, 


Goetz became the owner of 90 of the 256 sheres of the defendant's 
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gavitel stoek, ad om that date was slected president and treasurer 
of the defendant corporation. tie testified that om that same day 

® resolution wat passed autvorizing him to borrow money fran the 
Plaintifs¢r bank, where defendant had af account, which he did on 
June Sth, giving the note in question. The ledger sheet of the 
bank shows that the preeeeda of the loa were posced to the secount 
of the fefendents, Om the card of signatures kept by the bank of 
the pereone authorized to sign ter the defendant are the rignatures 
of Goets as president and whee ae treasurer, Some question was 
rained as to the walidity ef the meeting om May Sth, and a meeting 
of the ateckholdere cf the defendant was held on Jane 17, 1032, in 
whieh all of the actions taken at the meeting of Auy Oth were rati- 
fied, confirmed and approved, and anether regolution was cacced 
ratifying and confimeing the acta of the president end treasurer in 
making the loan from the plaintiff bank on June Sth. 

Befondant presenta what ourperte to be the minutes of « 
maeting ef the stockholders of the deaferdent held June 1, 1930, 
waich show that a resolution was passed that aa note of the defande 
ant should be wade witheut the aignature of two officers of the core 
poration, and that ne offieer ad the pewer to axecute ang obliga- 
tion without the approval of come other officer, ‘The valliity ef 
these minutes are attucked by plaintiff, Without attempting ta de- 
termine all of the facte presented and the respective claima with 
referenee therete, two considerations appear which justify tie 
findin,; ef the trial court. fhe first sf these is, that when a 
president and treseurer of s corveration borrows money for the cere 


peretion, there is a presusction that se is acting within the seope 


ef his pawers. Atwater v, American Bzouange Bank, 152 111. 605; 


which does not seem to be seriously questioned by defendant, ie that 
the money obtained from plaintiff on the leam was placed to the 
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erediit of the defendant and thereafter drawn out by it in asald 
amounte. Where a principal agtualiy receives the benelit of money 


produred, even by the usauthoriszed sects of ite agent, the pringipal 


will be liable to the amount it has been benefitted. iret dat'h 
Beuk vy. vberne, 121 lil. 25; Say vy, Shaugnter, 194 [11. 157; Alten 
; & imetitute, 245 f11. 298; Sargent v. Savonough 


& Ce., 197 111. App. 525. Ime reeerd suows that defendant reerived 
the benefit of the loan and aus not offered to restore the money to 
the plaintifr, 

Complaint Le wmude of the court's refusal to admit the tege 
timony of B. i, Salinger, Jr., the attomey for the defendant, and 
aivo the testimony of Zeida friedman, assigtant seeretary of the 
G@efendant, There was no error in this respect. Salinger merely 
eltfered to testify aa to a netice he gave tae plaintil?’ bank after 
“the executicn of the note, "advising the bank ef the corporation's 
Yewponelbility fer the note," Zelda Friedwan offered to testify as 
to scuething, not stated, Goetz had told her when ahe signed checks 
after the awount of the lean had been deposited in the bank. There 
ia neo offer to show that Goete teld her anything reicvant or material 
te tae iseues in the sase. 

Bo satisfactory reason ia presented calling for a reversal, 
and the judgment is therefore affirmed. 

3 A¥FIRUBD, 


Gatenett, ©. J., amd O'Gonnmor, J., concur. 
























A 

tain at i <f tue iewetd tedtaeneds bas saupaotap odd ‘to # : 

wean ‘te ddlemed ect enviees: viseutea ealoulig hay”, said 

Aaatonita ‘edd “etange efi te ston pontrods unas ba Pte: 
. “sbasa Ped eed aad $k Subome Odd 08 via 

re % «deel £43 184 sai i 

ioe uit wot Miludhat saitene” 9 Sea 

erinoot sdikeatiad fad ewola triovex ‘at “ee ; bebe we hs i 5 

- yeaen ol srodast 09 bezbite toa anelaaphnaretieviledys odd 


" ye See 











prey thade ad Seaver e F1w0e oad wo aa 
oas «Sauibawsnb ed? tet yaaneste ead ott vaspatied |. +o | 
“ett to qradenden dante lene suaabe 2% absad Yo ‘waives 
eietoe wiigat isd .deeqeex aids ai white a baw oxedl én 
gett daad Titalete ent ovey ed colton « od as ‘Chidesd od — bete 
a’ apliasoqtee ed? to daad eit gateivha” «ou ous te aoa te io 
me ythdand ‘ed bese The aachalxt abies * ,etom ext wei vil ner x00 
Gioedy bomjte eile seis tom biod be sieod \bodede don ,yaidiomen | 

Steet died auld ai bedtaones aids bid dil UA “be bikin GR . 
| faltetem te tasvelos gutdsyie tak bkod madad badd weds bodied | 
—% ‘aiarts " "leaao ond ak soleet” 
Maarores a tot outttan hed néctg «i accied quldbiaiiad ce 
: , -bemnl Tt etcinted! a2 Prrtagsy 


dP yt Diy hd % qld “Yeontgss 









tenes eek , tented’ bas se aS ya ‘ 


oma ‘ 3 ; q . 2: hey 
‘Rai? 
7 rs 
eo oy 
t 7 yas 





369 69 Fi 
é rd 


LEVIS GOWRN and ILLINOIS OFFICE oe 
SUPPLY COMPANY, a Corporation, ) 

Appellants, oe 

) APPEAL FROM C 
vs. 

PRANK THOARKBER and PRANK THOREBER 
& GOMPANY, a Corporation, 

Aprellees, 


i . 
: te % 
ry Po 
he dhe ee 
ER, JUSTICE MeSUNELY DELIVERY TMS OPINION OF THE couRT. 


Complainants by their bill sought te enjoin the viclation 
by defendants of a restrietive covenant in a contract; defendante 
demurred, which wae sustained, the bi11 dismiseed for want of 
equity, and complainants appeal. 

The bill alleges that Lewie Gowen, « complainant, and 
Frank Thornber, a defendant, were stockholders in the IlLineis 
Office Supply Company, « cerperation; that August 26, 1936, 
Thornder sold his stock to Gowen for a considerstion of $80,000; 
that at this time a contract was made between the parties wherein 
it was recited that ac a further consideration for the payment ef 
$50,000, Thornber agreed 
"that he will not for a period of five years from the date of this 
contract directly or indirectiy, either selene or with any other 
person, firm or corporation, a8 employee, stockholder, efficer 
manager or otherwiee, follow or engege within the State of lliinets 
in the business of manufacturing, buying, selling, handling or 
dealing in any of the merchandise, articles of equipment manufae- 
tured, bought, #014 or dealt in by the Illineis Office Supply Com- 
pony of Ottawa, Illinois. It being the intention that in the con- 
summation of the sale of said corporate stock, the party of the 
seeond part does hereby tranefer, set over and give to the party of 
the first part hie good will in the bueinese of as « salesman for 
the Iliincis Office Supply Company, a corperation, and that he will 
met engage in business in any manner, way or form in the State of 
Illinois in competition with said corporation fer the period of 
five years frox the date of this ecntract.” 

There was alse a provision that nothing in the contract should limit 
or prevent Thornber fSem further entering the eupleyment of Gowen 
or the Illinois Office Supply Company in any capacity. Complain- 
antes' business is preducing election blanks snd supplies, recerd 


books and other supplies furnished various officials in lilineis, 
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The bill alleges that for a time Thernber continued to work 
for complainants, but soon after he resigned his position and 
thereafter sciicited business from former customers of coupiainante 
end sent such orders to complainants! ecompetiters., Complainants 
asked for an injunction order restraining defendants, their offi- 
cere, agents and attorneys “from violating the terms and condi- 
tiena” of tne contract. 

It will be noted that the reetrictive cavenant in the cane 
tract attexpted to restrain foernber frem eugsging in the business 
within the State of Jllinois, and defendants say that euch a ree 
etrictive covenant is vold under the autuority of Pariah 





344 Thi. 563. ‘That case «resented the identical question now before 
us, When Parish v. Senwartz wae in this court (262 111. App. 993) 
we cited in the opinion a large nwaber of cases sustaining the 
validity of such contracts, but we feit constrained te feoliew the 
decisions ef our Supreme court in 2 Gena eget geil La 
Ill. 326, and Uniox gd, 193 111, 420, We 
grented a certificate of importance te the Supreme ceurt, where the 
decision of this court wae affirsed, that eourt helding that the 
restrictive covenant not to de bueiness within the State ef Lllineis 





was void and not enforceable, The question presented for determina- 
tien in Parish v. Sehvarts cannot be distinguished from the question 
presented in the inetant sage. 

Complainants seew to recognize that the principles announced 
in Parish vy. Sehwartg are applicable to the facts here, but urge 
that these orineiples sheuld be modified, the seme argument wae 
made in the Supreme court and 1t was held that if public poliey 
requirek sueh a change the resedy mauct be found through the Legisla- 


ture, + 266 ILL. 452; 








American Graphovhene Co., 246 ¥. & 4. 
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following theee decisions, we meld that the restrictive 
covenant under consideration is veid and that the Chanceller 
properly sustained a denurrer te compluinants' bill. 

Other considerations are presented in the briefe, which 
we do net deem it necessary to dineuas, Tae opinion in Perish vy, 
Sehwarts is conclusive and we follow it. 

far the reasons indicated the decree of the Superior 
eourt is affirmed, 

ASPIRERD, 


Matenett, ©. J,, amd O'Conner, J., coneur. 
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CLAPP, RILMY & HALS. PquUI MET 
COMPANY, a corporation, 





Appellee, } 
Ve { 
Le Be FUGITT covet uUcricn } APPHAL FROM 
COMPANY, a corporation, et ale j 
Defendantas CIHCUIT GOURT, 
dinsblaiinnin , ) COGK COUNTY. 
ON lem oF a STATES | m 
PIBELICY AMS GUARARTY 
COMPANY, 1 corporation, ea ¢ a J ahs 6 260 
Appellant. 


MR. JUSTICN MeSURELY DELIViisd THE CRINION GF THE COURT. 


Plaintiff breught eult in debt against the two defendantay 
the Genstruction company was not served ond €id net file an eppeare 
arees; the Fidelity & Guarsaty company, Hereafter called cefendant, 
filed © general demurrer to the amended deelarstion, whieh was 
Overruled; dafendant elected to staud upon she demurrerg the court 
heard evidence ome acceystd pluintisi's damages im the sum of 
@1,217-62¢ defendant appesle from the judgment. 

Plaintif? brought suit upon « bend of the Construction 
compuny, with defendant cempany ae aurety, given te the County of 
Seok to insure the performanee by the Conatruetion company of a eon= 
treet to build a highway im Cook county} plaintizf alleged that 
it furnished certain equipment to the Concatruction company for 
which it had mot been paid and it brought suit on the bend to 
recover the amount due fer thia equipment, claimine that the bend 
Was mace for the benefit ef subcontracters and material men who 
hed furnished material te the Construction company. efendant 
eays that the bond was made solely for the benefit of Cook county, 
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not fox the benefit of material mon furnishing material to the 
Gonsiruction company, aud henee piainiiit hae ne rights wer 
the bond. 

“fe rule is» that the right of « third party beneSited 
by a contract to sue thereon reste upon the diability oc the 
promisor, and thig liability must affirmatively appeor from the 
language of the instrument when properly interpreted and construed. 
The liability ee appearing ean not be extendea oy enlarged on the 
ground, alone, that the situation ani cirewasteneces of the parties 
justify or demande further or other Liability." Cersen Pirie Seett 
& So vs Pugretbs 346 Tlie 262. 

Does the bond affirmatively show Liability for Labor 
oF material furnished? The only agreement in the send, material 
to the preeont queation, ie te keep the county of Cook hermless 
"againot all Liabilities, iene, claims, judementsa, * * * and 
expenses which may in onyvise acerue againet the saalé The county 
of Gook im conacquenee of the grenting af anid contrast or the 
éoing of the work thorewider.* 

Similar bonds have been conetrued by our eourts, which 
have uniformly held that in the absence of an express provision 
covering payment to cubcontractera for material or lebor they 
have no rights in the bond. 

The leading case is Seuzdes ve City of Flora, 228 tlie 
267. There Searles hat entered inte a contract with the City 
ef Plera te rebuild its electric light stationg he furnished o 
bord signed by @ surety company for ths fnithiul performance of 
his contract; Searles bought a mochine which was used in the vork 
but fmiled to pay for itg the City, for the use of the seller of 
the machine, eucd Searles ond the surety; the contract provided 


that Searles wun to pay for all machinery, equipment and laber 
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for the improvement, and the bond, after reciting the terme of 
the contract, provided that Searles should perform each and every 
ef the matters and things specified and set ferth in the contract 
to be kept, done and performed by him in the manner in said con- 
tract specified, and should pay to the obligee all losses and 
damages sustained by reason of his foilure in this respect. It 
was held that the bend was not entered inte with the intention of 
securing third parties as to laber and material furnished in the 
completion of the conteacts that it was entered inte solely for 
the purpose of securing the City of Flora. In the recent case 
of People ve Merkle, 269 Ille Appe 449, (certiorari denied by the 
Supreme court) a material man brought suit upen a bond given to 
ineure the performance of a contract for the construction of a 
pipe system at a State Hoapitals the contract provided that the 
contractor should pay for #11 labor and materials used in the 
work, and the bond was conditioned on the contracter performing 
each and every of the agreements in the contracts the opinion 
éiseusses the decisions in this state construing similar contracts 
ané held that the material men could not maintain « suit sgainst 
the surety company on the bond. Bondg/containing simiiat” 
provisions were alse so construed in Kenfield Publishing Coe ve 
Bavmgartmer, 189 Ill. Appe 4133 Mesters ve Uunlap, 231 lle App 
395; Nicholson v+ Nicholson Coal 190 ILle Appe 607% Seefelat 
Mo Wilgens 193 ile Appe 515g Aurora, Migin & Chicago Re Cos ve 
Notional Surety Coe, 193 Ille Appe 5023 Spaulding Lumber Co» ve 
Browns, 171 Ilie 487+ 

The right of a subcontractor to bring suit cn the bond 
has been sustained where the bond contains an express provision 
that the general contrecter shall pay ali the persons who have 
contracts for labor and material. lanville Hotel Coe ve Benson, 
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262 Ills Apye 2883 Cherry ¥+ Benson, 264 Ills Appe 1993 Carson, 
Birie Seott & Coe ve Pogrett, 346 tli. 252- 


The omission in bonds to previdce for payment to the 
subcontractors was recogmiszed by the legislature by the passage 
of the act providing that bonds for public works shall be condi- 
tioned fer the payment of material ard lsbor, in foree July 1, 
1931, which is subsequent to the date of the bond new under con- 
sideration. Chape 127, paras Tl, Cahill Illinois “tatutes (1951). 

Plaintirf argues that he gan recover under the condition 
of the bond in which the contractor agrees to keep the County of 
Cook harmless against any liabilities or liens which my acerne 
against the County of Cook in consequence of the coutract, and 
Claims thet it has a lien against the County of Cooke Ascuming 
that this provision of the bond includes any lien claimed by a 
‘Subcontractor, the declarsiion falis te allege a lawful lien.  — 

The Mechanics’ Liens Statute, chape 32, see. 25, provides, 
in substance, that = subcontrecter furnishing any material or laber 
for any publie work shall have a lien on the money, bonds or warrants 
éue or to become due the contractor, provided that netice is given, 
and thet stieh lien shall attach only to that portion of the money, 
bonds oF warrants agninst which no voucher has been issued and ée- 
iivered to the contractor at the time of such notice. Plaintiff's 
Geelorction allegem, only, that liecember 1, 1931, it filed « lien 
sotiee with the County of Cook amd demanded the money due it, which 
the County ef Cook refused to pay. These allegations 60 net assert 
any lien agninat the funds in the hands of the County. There is no 
allegation that there are any funds in the handa of the county due 
on the contract or funde sgainst which ne voucher has been issued. 
Publie preperty cannot be subjeeted te a mechanic's Lien and the 
eisimant must lock solely to the funds, ae stated in the Heehsnies' 


Lien Statute. 
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Moreover, as was held in Seorles ve City ef Vlora, 
BUpTas the surcty company ie required te reimburse the city and 
save it harmless only if the city has been required to pay a 
Claim. Plaintiff's declaration dess not allege thet the County 
of Cook has paid any moneys on account of eny claim or lien. 

The bond deen not place upon the surety the regpon- 
sibility of follewing the principal eontracter to see whether it 
has paid the subcontractors; it only agreed to indemnify the 
County ef Cook for any liability it might sustain. 

We hold that the trial court should have sustained 
defendant's demurrere The judgment is therefore reversed 
and the cause remanded for further proceedings consistent with 


what we have said in this opinion. 
REVERSED AMD REMAND. 


Matchett, Pe Je, and O'Connor, Je, concurs 
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THE COUNTY OF COOK FOR THE USE 
OF CESETRE COMPRACTORS SUPPLY 
COMPANY, a corporation, 


Appellee, 
Ve 
j APPEAL FROM 
Lee Be PUOITT COMATEVCTION COMPANY, } 
@ corporation, et ale GIRGUIT COURT, 
COOK COUNTY. 





OW THE APPSAL OF UNITED oTaTus 
FIDMLITY Axi GUARANTY COMPAY, « 


— Appellant. $ 72 1.4. 627 


Mi. JUSTICE MeSURELY DALIVMEL THE OPINION OF THE CoimT. 


Vhie case inveives the enme procecdings and questions 
as are considered in Boe 36909, in which an opinion has been 
filed thie day» Here the jucgment against the United States 
Fidelity & Guaranty Compony wae for $1,211.22. 

Yor the reasons stated im the epinion in Noe 36990, 
we hold that the demurrer of the defendant te plaintiff's 
declaration should have been sustained, and the jucgeent is 
reversed and the cause remanded for further preceedings consistent 
with what we have said in that cpinion. 

REVERSED AML REMANDED, 


Matehett, Ps Jey and O'Connor, Jey concurs 
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oe or FP, STEIN and JO&N 
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BR, JUSTICE O'CONKOK DELIVERED THE OPISIGN OF THK COURT, 


April 18, 1932, plaintiff brought an action of repievin 
against defendants to recever 3570 shares of the capital steck of 
the William Wrigley, Jr. Uompany, a corporation, aileging that 
he had deposited the stock with defendentsa at collatersi security 
for hic trading account; that on December 25, L031, he owed defend- 
ante $9865 on bin account, which he tendered to them and demanded 
the return of the stock; that the tender and desend were refused 
and that the value of the etock wae 319,246. The stock not having 
been obtained by the plaintiff on the writ, plaintiff filed counte 
in trover, The dele se interposed was that the stock had teen de- 
livered to them by James A. Gill, who had a large aceount with de- 
fendante, ond that they were holding the stock ag eollateral secue 
rity for hie account. There was « trisi without a jury and « 
finding and judyment in plaintiff's favor for $9443.75, being the 
Value of the stock om December 23, 1931, less $9865, which seount 
Plaintiff admitted was due defendants taat day, on hie accourct. 

the record discloses that Jamee A. Gill is a brother of 
plaintiff and for many yeare occupied a responsible position with 
the William Yrigkay Jr. Company, vwitn offices in the Wrigley build- 
ing, Chicago; that the defendante ore well known stock brokers, 
with main office in the Keokery building, on LaSalle street, with a 
branch offiee in the ¥rigley building; thet James A. Gill was 
trading in etecks with the defendante, substantially all of his 


Sealings being made through the branch office; that hie dealings 
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involved large sums and his account was always in a strong financial 
condition; that in Maroh, 1922, plaintiff had his firet dealings 
with defendants, and the last transaction wus in April, 1926, His 
denlings vere never lsrge and sll of them were made through hie 
elder brother, James A, Gill; plaintiff at no time cama in contact 
with any of the defendants or their representatives either persenaliy 
or otherwise. “is first transection was in March, 1922, when he 
gave defendants $1500, and the fellewing month Be gave them $1500 
more. May 17, 1922, Janes Ae GALL wrote a letter te defendants 
authorizing them te use the collateral he had up with defendants 
te cover any demandes in the accounts of plaintiff er of Kichard FP, 
Gill, another brether, July 9, 1933, plaintiff gave 80 shares of 
Sinelair O11 and $0 shares of Wrigley ateck te his brether Janes, 
with inetructions te deliver the stock to defendants to be held by 
them ae collateral security fer plaintiff's account. He exdorsed 
the certificates and exeouted pewers of attorney, ac isn usual in 
such cases, pave them te hia brother James au James delivered 
thes to defendants. Afterward, the Yrigley Company issued three 
ghares for one, 86 that the ninety shares beesme 270 and the new 
certificates were endorsed and powers of attomey executed by 
plaintiff and given to his brother James, who delivered them to 
defendants. Plaintiff's stock, the 50 ehares ef Sinclair O11, and 
the 90 shares of Wrigley (later the 270) were plaeed by defendants 
&S coliateral to the account of James A, Gill, and were not earried 
in plaintiff's aecount. 

About the let ef Bay, 1924, plaintiff dedided te sell his 
Sinclair 012 stock and requested his br ther James to have defend- 
ants do sc. Jawes earried out these instructions, ané on May 1, 
1$24, éefendante transferred the 86 shares of Sinclair Oil from 
James’ account te plaintiff's, sold it the next day, and sent a 
eneek for the proceets thereof, $3096.15, te pleuintif?f?, august 


2, 1924, olaintiff gave his brother Jomea another 10G shares of 
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Wrigley stock with inetructions that it be used ae colisteral for 
plaintiff's loan from defeidants. Ue endorsed the eteck wartifi- 
eate, executed the power of attorney, and delivered beth to his 
brether Jones, who in turn delivered thea te defendants. Decen- 
ber 23, 1931, plaintiff tendered to defendants the amount he owed 
them, $9865, amd dewanded hie 570 shares of Wrigley stock and, ae 
stated, the tender and demand were Fefused beeaune defendants 
Glaimed they were helding the stock as collateral for famee A, 
Gill‘a account, : 

Defendants contend (1) that the 370 shares of ¥rigley 
stock in question were pledged by James A. Gill te secure his on 
account with them, and thet the finding of the court te the cone 
trary is againet the manifest weight ef the evidence; (2) that 
"The receipt by defendants from James A, Gill of the steeck in con- 
troversy, accompenied by pewers of atteomey endorsed in blank by 
plaintiff, as collateral security fer the acccunt of James A, 
@4il1, witheat notice ef any claimed interest by plaintiff in and 
to said stock, constituted the defendants bona fide pledgees for 
Value of said stock, and entitled the defendants te hold it as 
security for the secount of Jumes A, Gill, free and clear of 
plaintiir's interest, if any, therein;* (3) tiat even if the ape 
plication by defendants of plaintiff's steck as collateral for the 
account of James A. Gill was unautiherised, plaintiff ratified such 
application by the faikure of himself or hie agent James to ree 
nudiate such application within « reasenable time after plaintirfr 
or his agent Learned of such unsutherized application, and is now 
estopped te assert that the pledging of the stock as esliatersai 
for James A, Gill's account was umauthorized; and (4) that the 
Plaintiff's cause ef action is barred by the Five Year Statute of 
Limitations; thet defendants applied the stock in question as 


collateral for James A, Gill's aceount in July, 1923, and August, 
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19%4, and if the application was unauthorized, it amounted to a 
conversion which would be barred within the five years, and since 
the suit wae not brought until Aoril, 1932, the aetion cannot be 
maintained, 

(1) Plaintiff testified that he was clerk of the Municipal 
court of Chisago, and opened sm account with defendants in Naresh, 
1922, by devositing money and securities throug: his brother, Jomes 
A. Gill, with defendants; that in July, 1923, he gave nie brother 
$0 shares of Sinclair Oil steck end 90 shares of ¥rigley Company 
etook and tel4 him te deposit it as ecllateral security to his 
account with defendants, wiich the brother agreed to 4o; (the 90 
shares afterward became 270 shares); that in Augest, 1924, he gave 
his brother James another 100 shares of Wrigley stock fer the same 
pUrpese, and with the same inetructione; that he personally never 
gave any orders te anyone connected with defendants; that he en- 
forveé the stoek certificates in blank and signed powers of at- 
terney in connection with them, and delivered them all to his 
brother James; that the brother requested that he eign the powers 
ef atterney. He further testified that he received each month 
through the mail a statewent from 4efendacte, fron the time he 
epaned his aceount im Bareh, 192°, These statenentsa, numbering 68, 
were offered by adefentants snd reeeived in evwidenee. Plaintirf 
testified that he looked over these stutenente as they came in 
monthly but never teok any of then up with defendants in any sanner. 
He was then shown the statement sent him by the defendants of July 
@, 1923, whieh showa the belance due from him, tegether with interest 
thereon; 14 sles shows the receipt of three itexs of dividends on 
three different stecke, aggregating $140, Om thie statement, near 
the bottom at the left hand, aspears the following: “1i0 Glidden, 
Leng; 100 Cuba Am Sug Lomg; 580 Seuseneid Fred., Long; 100 Gill 


BPG, Long; 100 Eaton Axle & Spg., Long; 106 Hydrox, Leng.” 
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Counsel for defendants then asked him if he did not xaow from this 
statement that the 50 shares of Sinclair 011 amd 90 sharen of 
Wrigley company were not onrried by defendants as coliaters. for 
his agcount, from the fact that they did not appear on the utatbe~ 
ment; to whieh he replied, "I newer theught that collateral head te 
be there.” flaintiff further teatified that he received monthly 
aividende regularly on the Yrigley atock, snd never queetioned the 
eglinteral held by defendants in hie occount. 

Jemes A, G111, brother of plaintiff, teetified that he was 
aceietont treasurer ef the William frigley Jr. Company; that Ae 
had been employed by that compony Ser over thirty years; that he 
had business dealings with defendants, who maintein a braneh of- 
fiee in the Yrigley building, where the Wrigley company wae lee 
cated; that July 9, 19745, he had wo talk with arthur Aletrin, who 
was in charge of defendante’ tranch office, and delivered te nim 
the 60 shares of Ginclair O11] end the 96 shares of Yrigley stock 
belonging to and in the mame of plaintiff, wid teld Alstrin that 
PlaintifrY wanted the stock put up as collateral fer plaintiff's 
account, end that Aletrin replied it would be taken eare of in the 
main office and the stock applied te the preaper account; that on 
Auguet 2%, 1924, the witness again went te the branch office and 
talked to Arthur Alstrin and delivered the certifieate for 100 
shares of Wrigley stock belening to plaintii? to defendants te be 
ueed as collateral for pleintiff's account. Om ¢roas examination 
he testified that July $, 1923, when he turned over plaintiff's 
ateck to defendants he also turned in certificatee af stock of the 
Vrigley company that were in kis own name, and that he received 
receipt for all the satoek; that he read the reeeipt on4 avked why 
a separate receipt was not given fer plaintiff's steck, and that 
Aletrin replied it would not mske any difference, that the main 


office would take care of the matter and apply the etoek te the 
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proper account; thet he did mot sek Alatrin to correct the ree 
ceipt; that he did not think it necessery; that he had conttdeneo 
in Aletrin and knew defentante were a reputable houce; that Auguat 
29, 1924, he delivered to arthur Alstrin, for defendanta, certifrie 
eutes for 600 shares of Trigley stock, 100 of which belenged te 
Plaintiff and the 500 aheres to hiwself, for whien he received a 
Peecipt; that he etuted the 100 rheres were to be applied as eol- 
Lateral for plaintiff's account and the $00 sheres for hin own ac- 
Count; that he awain made some reference to the Tact thst a ree 
ee¢inpt for the 106 shares should run te plaintiif, snd that Alestrin 
said that would be taken cure of and the stock apvlied te the tra 
accounts. the tre receipte sre in eridenes. The receipte sre 
signed by the defendants. the first aeknowledged receipt from 
James A, Gill of 50 shares of Ginelair O11 stock and 190 shares ef 
Wrigley stock, evidenced by a number of certificates, and giving 
the number of certificates, It isa signed by Aefendants per "4, ¥.* 
The ether reecipt is substantially the same, acknowledges the re- 
e@ipt of 600 shares of Yrigiey stock, and is signed ty the defend- 
ante per *a, J, L.* The witness further testified that he ree 
ceived monthly statements of his account regularly from defendsnte 
and they are in evidenoe; that ne probably glanced at the statee- 
mente when they were received, and that, “I st4121 think that wasn't 
the custom at that time of listing on the customer's seseunt the 
collateral in the account;* that he made neo complaint te any one 
representing defendants about the statesente; that at one time de- 
fendants sold a number of shares of the Yrigley atock belonging te 
the witness, and that he afterward comvelsined to defendants that 
im this sale they had erroneously sold 100 shares of the stock 
belonging to slaintiff, that the sale should have been of the 
witness! stoek only; thet thereafter defendants caveed a sertifi- 


eate for 106 shares of the Yrigiey steek atanding in witness’ name 
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te be issued in plaintiif?'s name, so as to rectify the mietake; 
that thin 106 shares vere a part of the 370 chares the witness 

had deposited with the defendants; that he did net knew glointisf's 
stock was held by defendants as eollateral for witness’ aecount 
ana not for plaintiff's until December, 1931; that he apsmmed it 
wae being carried in plaintiff's saecount; that he did not knew one 
way or the other, 

The evidence further shows that in December, 1927, the 
Wrigley Company, a Yeast Yirginia carporation, waa incerporated 
under the laws of Delaware, and the old sertifleates ef eteck were 
eelled in and new ones issued by the Delaware eompany. 

James A. GALL further testified on crass examination that 
he had received a number of lettera from defeniante in whieh he wae 
aivised of this change, and that they were holding 1835 shares ef 
Wrigley company stoek, 1106 of whieh stood in witness' name, 870 
in the name of plaintiff, end 360 in the name of Aichard ©. Gill, 
and they advised that the sharee be deposited an‘ proper powers of 
attomey be issued by vlalutitr, ste., to that the new steck would 
take the glace of tae old. The witneavy also testified that he aid 
not know how defendants handled the several stock certificates, 
but assumed they fad applied them as collseteral te the proper ace 
count; that he 4i4 not Know plaintiff's stock was being held as 
collateral fer his aeccunt. 

For defendsate arthur J, Landwehr testified that he had 
been cmployed as « clerk by defendants for about fourteen years; 
that Auguet 29, 1924, he was werking for defendants in their main 
effiee in the Reokery building, as a clerk in the cashier's de- 
partment. He identified the receipt issued by defendants to James 
& Gill on Auguat 29, 1924, for the 600 shares of Yrigley stock 
above referred to, and teetified that it wae in ada handwriting; 


that the certificate of stack aentisnea in the receipt was civen 
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te bim on the date of the receipt ty James A, C111 in deTendante'’ 
office in the Kookery building. He iret testified that be had not 
talked with James A. G111 at the time, but Later testified that 
Gili enid, “Give me the receipt, pat it in my nome.” iin further 
testified that Ar, Frank Aletrin, one of the defendants, was prese 
ent at the conversations the vitneas hod with Juuea A. Gill. Frank 
Aletrin was not called as a witness, 

Arthur ¥,. Aletrin, culled? by defantants, testified that he 
Rad been in the steck, bond snd grain brokerage business for about 
26 years; tiat for the past 12 years he waa waployed by defendants, 
who were mebere of the leading exchanges; thet he wae connected 
with defendonte’ efvices in the Wrigley building from 1927 te the 
time of the trial; taat Jomeph 1. Gil11, James 4, Gill end Richard &. 
Gili each had am account with defendants; that the erders for salee 
end purchases of steck for plaintar?r were given by Jowem A. Gill; 
that plaintis? did net give any orders te buy o¢ sehl; that he never 
talked to plaintiff in regard to the mutter; the: he hed a talk with 
James A. Gill July 9, 1923, concerning the @0 shares of Prigley 
gteck standing in the name of plaintiff; that he handled the 6411 
acgounts at that time fer defendants; that Harry Yalters wae nresent 
and issued the receipt fer the 60 shares sf Gineclair O14 and 196 
shares of Yrigley stock, and witness identified tne initials signed 
to the reeeipt - “Md. W." + as Harry Salters; taat Jamesx A, Gill 
handed the witness the certificates mentioned in the receipt; that 
he called Harry Falters, the assistant, and teld him te make out a 
receipt, which was doue and the receipt handed by Falters to Janes 
A, Gill; that at that time James A, Gill seid to witness, *Credit 
that collateral to my account;" that the certificate for 90 shares 
of the Wrigley stock waa in the name ef slaintilf, and that he 
alaeo reerived at that time from James A, G111 powers of attomey; 


that James A. Gill 414 not aay the 90 shares belenged to hie brether, 


the plaintiff; that no complaint was made about the receinot and 
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nothing waa said about the main office applying the collateral to 
the proper seccount. ‘The witness further testified that en August 
29, 1924, he 4id not reeeive 606 shares of stock from Tames A, G4il 
and that he had nething to dco with that trameaction; that he 414 net 
give the receipt in evidance to Jamas 4. Gill; that in April, 1924, 
Jemes A. GLil came to the offiee and said he had seid through de- 
fendants 3006 shares of FYrigley stock, and that threugh on error 100 
shares ef plaintiff's stock was included; that Jomes A. Gil] said 
thet plaintiff Ksd complained to him that he nad not received hig 
monthly dividend on the 100 slares of stack, and that he, Jonas, sald 
there war a mistake in including pleinmtiff's 160 shares in the 3,000 
shares sold, end requested defeniuata ts transfer 100 shares ef hie 
eteck ts the acceunt 6% alointiff, which was later done end the new 
certificate, after being properly mcorsed, together with a power of 
| attomey, were given by Junes te defendants, whe pleced then in the 
seecunt of James A. Giil, and that thie was ister shown in the 
monthly statesent: sent by defentoits to Jamew A. Gill. The 
witness further teatified that when Jomes A. Gill breugnt im plaine 
tiff's steak and left it with defeida ts as collateral, witness was 
mot expecting the «tock because Janes A. Gili wee a big man with the 
Wrigiey company, respensible, and kis aeceunt strong, Thie witness 
gave further teatimeny, Put we think it unnecessary to diseves it 
ip detail. larry Yalters did not testify. 

There is other evidenee in the recerd but to discuse it 
here would, we think, serve no useful purpose, After a esreful 
eonsideretion of all the evidence in the revord, we are of the opine 
fen that whether defendants were told by Jamerm A. @14111, shen he de- 
livered slsintiff’s ateck te them it was to be placed in plaintiff's 
account or whether there were ne such inetructions given, was & } 
question of faet te be decided by the trial Judge, end we are anoble 


te say that his finding in favor of plaintiff's contention is against 
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the manifest weight oftae evidence. It is obvious that defendants 
knew plaiati?f’'s Sinelair 011 steck snd 370 shares of Wrigley stock 
belonged to plaintiff. The sateck certificates were in bis name 
apd endorsed by him, he executed powers of attorney and deiivered 
thes to his brother James. Later the %O sharee of Sinclair G41 
were sold by defendants after the certificate had been caanged by 
thes ané placed? in plaintiff's account, and the proceeds reasived 
Were pai? by fofendants to plaintiff, the Yrigley steck wos paying 
dividends monthly and the defendants, being stockbrokers, knew that 
the seteck stood in plaintiff's nawe on the reecrda of the Vrigley 
Company and that plaintiff was receiving wis dividends therefrou. 
This is further shown by the fast tust after defendante had eold 
the 3,006 shares of Vrigley company steek for Jamea a. Gili he ine 
foened defendants that slaintlif bad complained to Aim that he bad 
mot raceived sic dividend om 100 aharea of Vrigihey atoek, and it 
Was thea discovered taat 100 ehares ef plaiatill's steck had been 
erroneously dueluded in the 3,000 ahares, ard defendants reetified 
this by issuing to plaintisf a new certificate for 1060 shares of 
stock belonging to James' aecount. 

Ser do we think it can be said taut plaintiff was advised 
by the monthly atatenents he received fres defendonts that hie 
stock wes not carried in his seecunt as collsteral. ‘There is 
nothing te speeifically indicate this, and the eviderece shows that 
plaintiff was net fauliiar with defendante! system ef bookkeeping, 
¥Ve have exanined the stateasente and are of opinion that thay would 
Reed concsidershle @xpianation before the erdinary lsy wan would 
underetand that they eonveyed the infera:ation now contended ror by 
Sefendants. Plaintily testified thet he did not knew that the 
statements were supposed to carry the aolliateral, and we think this 


ia eaply suctained by the evidence. 


OY ewurse ander the lav, elthough plaintifr's 370 shares 
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belonged to plaintiff, and thin fact knom to defendants, vot they 
could be Legally pledged, under the cireunstaness disclosed by 
the evitieneoe, by James to deforfants. As stated, the ewitenoe ap 
te whether plaintiff's etoek was deliversd by James 4, GALL to 
the devenianta to be oleced in pinintiff's or James A, G111's noe 
count, was in sharp conflict, a4 the trial Judu«, eho saw and 
heard the witnesses, «ae in mush better position to determines the 
truth than are we by the wert reading of the printed page, 

(%) From that we have said 4t fellewse that the contention 
made by deferndante that they had e vall4é lien om the stock in 
question beeceuse they reoeived it from Jamen A. G11 "wttheut 
motice cf any claimed interest by plaintifr in and to said steck," 
caret be weinteained. Ye think tue great weight of the evidense 
is t¢ the effect that defendsite knew the stock belonged to plain- 
tiff. 

(3) and (4), The further contentiona made by defendants 
that even if it be asouwme? that they, without sucaerltiy, spplied 
the esteoek im controversy ae Gollatersi to the ececaunt of Tamer A. 
G211, plaintiff eust be deewed te have ratifled er acquierced in 
such application, tbeesuse he railed te wa guad ate the npplication 
within a reasonable time after he learned of it; and that he knew 
of this in Jaly, 1925, amd August, 1924, fram the atatenents he 
received frem defecdants. From what we have said in dispesing of 
the firet goint we think it sppeare that there contenticns sre une 
tenable, and eezeclally so when it is sonsidcre¢ that plaintiff and 
James 4. Gill both testifies that they firat learned in Decenber, 
1931, that the steck nad net been spelicd to pisintiff's account, 

The judgnent of the Municipsal court of Chieago is affirmed, 

ABDIREED, 


Matonett, *. J., and HeSurely, o., eoncur, 
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MILTOR 5S, YONDORF, ase Yructee, 
Appellee, 


Ve. 


PRED BETWAN, « Bachelor, et »l., 
(Defendants). 


On Appeal of IDA FACTOR, 
Appeliast,. 







OF COOK COUNTY 


2¢(2 1A. 627 
BA. JUGTICH O'CURBOR DELIVERAD THE OFINIGN OF THE coURT, 


By this appeal Ida Faetor seeks te reverse an order dise 
@icging her intervening petition for want of equity. 

Tuly 25, 1951, Eilten 3. Yonderf, aa trustee in « truest doed 
given to secure the paymicnt of «a bond Lewue, Tiled hie bill te foree 
Glove the mortaage. Ueceumber 9, 1931, a decree van eptered in the 
usual fors. The proverty was sold pursuant te the decree, come 
Plisinant, the trustes, being the purchaser, January 11, 1932, the 
master's report of sale and distribution was filed and approved. 
Afterward, on Getober 4, 1932, Ida Yaetor, by leave of court, filed 
her verified intervening petition, ciaiming that she was the owner 
of two bonds secured by the trust deed, of the face value of $1506; 
that it appears from the master's report of sale and distribution 
that complainant had derived 641,769.79 froo the sale of the premi- 
sen under the decree, and which he held fer the benefit of the bond- 
holders, and prayed that he be ordered to pay to her hor pro rats 
share of the money. Complainant filed his verified answer, denying 
that the premises had been sold for eneh but averring it bad been 
bid in by complainant om behalf ef the bondhelders. The matter 
was heard en the intervening petition and anewer, an order entered 
@iemiseing the petition, and this appeal fellowed, 

The record diselosea that the trust deed in question was 
given te secure the payment of a bend iesue fer $62,500, which was 


reduced by payments te $44,500 befors the fereclosure suit was 
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brought. ‘the bonds were solid to the public. ‘the truet deed pre- 
vided that in case of default and foreclosure the tructse, if he 
Geemed it for the best interest of the bondholders, might buy the 
property at the foreclosure sale for the benefit of the bendholders, 
in case no cther person bid the full smount of the indebtedness 
remaining unpaid. The trust deed further provided that at sueh 
fereclosure sale any bondholder might bid om and purchase the 
property «ani tarn in his bonds toward the paysent thereof, and 
that in case the sale was made to the compleinant trustee for the 
benefit of the bendholdera, he should be fentitled to reesint te 
the officer making auch sale for the fuli amount of his bid as 
agent and trustee of said holders ratably for each and ali of 
them." the decree svecifiealiy feund and named the owners of 
bends and the amount thereof, There was « further finding that 
there was due and ewing to the complainant Silton 5, Yonderf, as 
trustee, "for the benefit of the boldbondere $47,615,* and it was 
decreed that unlesre this sum wae paid the preperty be seld at 
public suction for enen to the highest and beat bidder, and that 
complainant, se trustee, might bid in the property at suek amount 
an he might adstermine, but ae agent for the owners and holders of 
the bends. 

The master reverted that he had made the sale, after ad- 
vertising it aecerding to law, te Hilton 5, Yondorf as trustee 
for 246,600; that being the highest and bet bid. Then follevs an 
itemized statement showing that the master had pald out the court 
eoste snd master's fees ani that Bilten 5. Yondorf as trustee, the 
purchaser at the sale, Aad executed a receipt te the master for 
$41,760.79. Idea Factor, in her intervening petition, clains her 
proportionate share of this last named item, 

Of eourss if the sale cf the premises by the master Was 


for caeh, ac Ida Factor serntends, then the prayer of her petition 
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should be sliewed; but if the sale was not for cash but was only 
bid in by the complainant for the benefit of the bordhelders, end 
he executed his receipt to the master in satlafaction or part 
satiefaction of the amount due him, then the petition wae pracerly 
@isniseed. 

¥rom the facts we Rave above cet ferth, and which are 
wholly undisputed, it is ebviews that the petitioner's vlaim that 
the property was sold for cash is utterly baseless, The ¢omplaine 
ant trustee paid ne money to the master for the property, and the 
intervening petitioner's clair. is wheliy without merit, 

The order of the Superior court ef Cook eounty is affirmed, 

APPIPBED, 


Natohett, ©. J., and Yefurely, J., conevr, 
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BERT HEWTSON, et a)., ) an 
Appellees, } 
CONSOLIDATED APPEAL Sod 
v8. 4 
CIRCUIT COURT OF COOK GOURTY. 
JOLMF WAGNER, Sr., ( 


5 
979 T : 
272 1.A, 6297 
BR. JUSTICH O'CONNOR DELIVERRD THE OPINION OF THR COURT, 


Bighty-twe persens engaged in farming and dairying in the 
vicinity of Plano, illinois, brought 82 suits before a Justice of 
the Peace of Cook county, to recover several amounts claimed to be 
due them for milk they claimed they had sold and delivered to the 
defendant, Josef Yagner, Sr. in 4 of the cases judgments were ane 
tered in favor ef the plaintiffs, and in the remaining 78 onses the 

plaintiffs 
judgeente were for defendant. Vorty-eight/appealed to the Sireuit 
court of Cook county and the defendant appealed from the 4 Judgmente 
rondere4 against him te the same court. iwo of the enses appealed 
by plaintiffe were diamissed for want of proseoution; the remaining 
80 eases were tried before the court without a jury and taere wae e« 
finding and Judgment in each ease in faver of the plaintiff, ond the 
defendant appeals, The gare have oll beom submitted on one set of 
abstracte and briefs, Just ehy it wae necessary to incur the ex- 
pense of appealing 50 cases when one would have been sufficient, 
we are unable to underetand. ‘Ythe defendant should have made a 
motion im each case but the cone appealed from to vacate the judge 
ments; these motions then should be entered of reeord snd cont inued 
until the detersination ef the case on appeal, when the motions 
gould then be disposed of and judgmente entered in each case, 
following the judgment entered in the ¢ase apsealed from. 

The record diseloses that the plaintiffs Lived in the 


vicinity of Plano, Lllineies, and were engaged in farming and dairying, 
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and some time in the early part of June, 1926, Joseph Wagner, Jr., 
@ man then sbout 25 years of age, and som of the defendant Jone 
Wagner, Sr., went in his automobile from Univage ép Cisero, te 
Plane seeking to buy milk; he met a Tew men tear Plano who were 
engaged in the milk business, and discussed the question of buy ing 
milk in that vicinity, and it was egreed that shortiy thereafter 
the Plane parties would call om Wagner in Cicero. The evidence 
further shows that the defendant, Josef Wagner, Sr., wae engaged 
in the milk business in Gicrre for a number of years, his place of 
burinese being at 8407 Vest 24th street, Cicers, Illineis; that 
hie none, Frank and Joseph, Jr., had been in business with him; 
that a fer days after Joxenvh, Jr., hed his talk, above montioned, 
with the mon at Plane, one of them teld him they would come to 
Chiesge to look into the matter of selling milk, and the next day 
Joseph Yagner, Jr., vent hie sutom@bile and dviver to Plame and 
three of the Plane wen were brought to the Cieero plant; that they 
talked with the defendant, Jone, Sr., at his place of business 
in Cieere, and afterward he took them to the Aghinley Park Dairy 
and ofether dairy in or near Cieero; that later on the same day 
they saw Joseph Pagner, Jr., at nie home at the Annette hotel in 
Gleere. The evidence is further to the effect that they talked 
prices, and about a day thereafter ow truck belonging to the dee 
foandent er to his son Joseph, went to Plano as per arrangenent 
end got some milk et a platform erected near Plane. <A umber of 
dairynen had been solicited by men in that vicinity to gall their 
milk to Vagner and they brought it in to the platform near Plano, 
where it was delivered and taken ty either the defendant's or 

his sen's truck to Cieere; this continued fer about a month. one 
ef the dairywen hus as yet reeeived as much af one cant for the 


milk he sold, After about a month, then no payment had been re- 


ceived, they came to Chicage, sav defendant and demanded payment, 
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fie ordered them out of his place of business and said that the 
wilk had been purchased by his son Jomeph and that be had nothing 
to do with it. 

There is only one question contreverted in this ease, and 
that is whether the milk wae gold to the defendant or to his son, 
Joseph, Jr, That the milk was gold and delivered and not paid for 
is undisputed, 

The avidence tending te prove the controverted point im the 
ease is sharply conmflieting; mach of it is in 4iraet conflict and 
cannot be reconciled. ine trial Judge, *he saw ond heard the wite 
nesses, stated it was clear te him that cither the witneeres ror 
Plaintiffe or those fer the defendant were lying. 

The substance of plaintiffe' evidence was that vhean Wagner, 
Jr., first went te Plane te negetiste for the milk he #ald that he 
end hie father were in the dairy business in Cleero ond that some 
of the Plano people should investigate their standing before any 
agreement Was made; that thereafter three of the Plane people came bo 
Gieere in Joseph, Jr.'s ear and were taken te Josef, Or. 's plant; 
that they there talked te Josef, or., woie> he admite. ‘heir tape 
timomy ie to the effeet that after discussing the price and quality 
er milk, defendant, Jener, Gr., seid the Yagner Deiry would take all 
the milk they could get from Planc, This ie denied by the defendank; 
he admite they cme to his plant but says he never agreed to buy any 
milk from them; that the prepoenl to buy milk was by his son Joseph. 

The undiepated evidence chere that at that time Josef, Gr., 
teok the three men to the Hekiniey Pork dairy snd another Cairy come 
pany whichagealt in milk. Joseph Pavelksa wae the maeger of the Moe 
Binley Yark Dairy; he testified, fer defendant, thet defendant and 
the Plane parties called at hie place of businers; that the talk was 
that the Plane people were going to sell their milk to Jezeph, Jr.; 
that he seid Joseph, Jr., was tos young and irresponsible to handle 
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eo much money, and that if he bought milk he would buy it from the 
Plano people direct; trat defendant said something aleo to this ef- 
feet, and thereupon seme one suggested that defendant Josef, Sr. 
leave because he was injuring Jonenn, Jr.'s business, Of course 
this story in gratesque. The Plane people did ret knew any of the 
parties - had just met them that day except Joreph, Jr., whan they 
met s few days before they came te Cicero to look into the situation 
and see that the concern to which they sold their milk was respen- 
sible; ond yet, acserding to this evidence, plaintiffs agree’ te 
8@11 large quantities of milk te Jeseph, Jr. 

There ie# further evidence in the record to the effeet that 
defendant, Josef, Sr., at Least on one ceeasion war at Plane 4uring 
the period mw the milk wae being delivered, wit seme of the men there 
dicecuered the sale of the milk vith him; and the evidence iw te the 
affect that 1t vas undereteod py all parties that be was the pure 
chaser of the milk, Yeie is denied by defendant, 

There is a great deni of other evidence in the record, all 
of which we kave carefully considered, fe think it would serve ne 
useful purpose to discuss it here, for we are clearly of the opinion 
that whether the milk wnt sold to defendant cr te hie sun vase a que. 
tion to be determined by the trial Judge, who saw and heard the wit- 
nesees and was in a much better position to deteraine the truth of 
the gontroversy than are we, eitting in a court of revier sn4 having 
but the printed page before us, He found im faver of plaintiffs 
version, and we sre unable te say, after a careful consideration of 
all the evidence, that hie finding is sgainst the wanifest weight of 
the evidence, In these circumstances, we are not warranted, under tie 
jaw, in disturbing the findings ond Judgments. oreover, shortly 
after the Plane pecple stepped delivering the milk in July beeause 
they had not been paid, one of the sellers of the milk brought suit 


against the defendant, Josef Yagner, Sr., befere a Justice of the 
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Peace, which waa appesied te the Cirouit court of Cook eounty and 
there tried before Judge Caverly of thet court, und there was a 
finding ond Judgment in the plaintiff's fover, which on appeal to 
this court was affirmed. Budd vy, Josef Wagner, Gr., 255 111i. 
Acp,. 525, 

The amounts of the judguents in the 60 ¢aves run from 
$3.50 to $236.30, 

The defendant in his brief says: "hie case is te he 
dizposed of according te the principles and rules to be found in 
Uniform Sales Act,'" and then refers te certain seetions ef that 
Act. Sut nowhere in the argument is anything 2214 es to any ap} 
plication of the Uniform Bales Act te the eaee before us. OF 
Course we are Rot supposed to search through the Act te find out 
whether it has been violated, Eor is there any merit in the gon} 
tention that the olaintiffs' claims were barred by the Five Year 
Statute of Liuitationsa, All of the suits were brought within five 
years before any payment was due to plaintiffa fer the mil, 

the judgauents of the Circuit court of Cook county, and 
each of them, are affirmed, 

APFIREED, 


Katohett, ©. J., and Megurely, J., eoneaur, 
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MAK OWYALD, 
Appellee, 


el Sel 


APPSAL FROM SUPERIOR COURT, 
GOOK COUNTY. 


Ve 


MARY COUNTHLY, doing 
business ae Me. Courtney 


& Song, te 
lian Pi/ 6) T ; in 
Appe. te 2 6 Vad i fe "6 627 
MR. JUSTICR O'COMNOK DELIVENGD THE OPINION OF FHE CouPT. 


Plaintiff brought an action againet the defendant to 
recover damages for personal injuries claimed te have been suse 
tained by him through the negligence of defendant's chauffeur 
in driving her truck, as a reowlt of which plaintiff was struck 
and severely injured. There was s verdict and judgment in 
Plaintiff's favor for $12,000, and the defendant appealae 

The revord discloses that about 4 o*cleck om the 
afternoon of July 2, 1931, plaintiff, who was about 62 years 
of age, while crossing Adame street, an cast and west atreet 
in Chicago, at a point about 40 er 50 feet west of Canal street, 
& north and south street, was struck by defendant's truck, 
which threw him toe the pavement and ran ever his legs, as a 
result of which it wae necessary to amputate one of them below 
the knee. 

The substance of plaintiff's evidence is that just 
before the secident he was om the north sidewalk of Adams street 
about 40 or 50 feet west of Canal street, and started south or 
southeasterly acress Adams street for the purpose of going to 
the Union station which is located immediately across the 
atreet; that he walked out into the roadwoy of ,dame street, 
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in whidh there is a double line of street ear tracks, and stopped 
about 2 op 3 feet worth of the westbound track to permit « west- 
bound etreet ear to paseg that juct after the etreet car pacaed 
Plaintiff sow the truck in question, which had been coming north 
in Canal strect, turn weet into Adame street “oulting the comers" 
thet ot that time the truck was from $0 to 75 feet from himg that 
the apeed of the truck was ineorensed as it mace the burn/it Wiaew 
traveling from 15 to 16 miles an howr; that plaintiff thought it 
would paws to the north of him, but suddenly found it was bearing 
down upon him, and in an endeavor to get out of the way, took ene 
er two etepa forward, when he was struck, thrown te the pavement 
and two wheels of the truck passed ever hie legeae There is sane 
uncertainty in the evidence as te whether it was the north or the 
south wheels of the truck that passed over hie lega. 

The defendant's version, ae testified to by the chauffeur, 
whe was somevhat corroborated by bis helper, (who was riding on the 
seat of the truck) and enother witnesns that he was driving a two 
and one-half ton truek, in which there were ebout 50 watermelons, 
nerth in Camal atreet near the center of the street; that when he 
reached Adame street, he turned to go west and eav plaintiff etand- 
ing on the sidewalk at the north curb of Adame street about 40 or 
50 feet weet of Canal street; thet after he turmed the corner he 
ineressed the speed and wae traveling about 12 to 15 miles an hours 
that the street declines from Canal street to Clinten street, which 
is the next north and ecouth streets that the truck wae following 
& westbound street car and was in that track or straddling the 
worth rail ef it¢ that he first sav plaintiff when he wao about 
25 feet away standing at the curb; thet when he wee shout 10 feet 
from him, plaintiff started te walk rapidly south scress Adams 
atreet directly in front ef the truckg thet he sounted hie hera 
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and applied the brakes! but wae umable te stop in time, and the 
right front corner of the truck struck plaintiff, threw him down, 
ond the twe north wheels ran over plaintiff's legs. 

There is other evidenee te the effeet that when plaine 
tify fell his head wae toward the south. Other witnesses tenti- 
fied, some of them substantiating plaintiff's version and others 
the defendant's verelon of the mtter. 

The defendunt contends that plaintiff “wae guilty of 
vontributery negligence as a matter of fact and of law.” in a 
ease of this kind, the generel rule of lew is thet whether plein- 
tiff is guilty of contributory negligenee and whether the defend- 
ant was guilty of negligence are quegtions of fact for the Jury. 
If there be any difference of opinion on thease quentions «o that 
reasonable minda may aet arrive at the same conclusion, then the 
Questions are for the Jurys Louthan ve Chicoge City Rye Coo, 

198 Tlle Appe S299 Kelly ve Chdengo Vity Bye Soe, 283 Ills 640. 
We have Garefully considered sil the evidence in the record, the 
subetance of which we have heretofore mentioned, and are of 
opinion that whether plaintiff was guilty of contrivutory neglieg 
gence and whether the defendant was guilty of negligence, were 
qué¢stions for tue jury. 

As stated, plaintiff's evidence tended te show that he 
wae in the roadway of Adame strect about 40 or 50 fect west of 
Casal street end 3 feet north of the north rail of the westbound 
tracky stepped to let a westbound street car pass, and then 
saw the truck 50 or 75 feet away, turning around the corner coming 
toward Aim. He thought the truck would pass to the north of 
him, but sudcenly found it besring down upon him and in an endeavor 
to get out of the way, stepped forward one or two steps when he 


was etruck. 
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in these cirewnsstanecs we think 1) cannat be said that 
plaintiff's conduct was “se violative of all retionel standards 
of conduct applicable to peveone in a like citustion that the 
court com euye as & matger of law, that ne rational pergen would 
have acted an he did.” Kelly ve Chiencoe City Rye Cos, gupras 
And while it is true that haé plaintiff stepped backward inctead 
of forward he might heave ecenped injury, yet we think thie fact 
ought not to bar a recoverye Ae said in Feeley City Cond Ope ve 
Healer, 84 111. 1262 "Tt hae long been cettied, that a party 
having given ahother reesonable cauve for alarm can vot complain 
that the persou 9¢ alarmed has mot exercised eovl presence of 
mind, and thereby find protection from reaponsibility frem damages 
resulting from the alarm." Aol in Chiosge dion, fhe, 
Becker, 76 tll» 25, it was also anid (pe a) | that "In suck a 
Case, 16 would oe against the common jucgaent of mankind ta hold 
the injured party either morally or legelly veaponeivie for 
contribvutery negligence." 

We are slso ef the opinion that wider dvfendant's version 
of the matter, as testified to by her witnesses, the question 
whether the defendant wae guilty of negligenee sani whether the 
plaintiff was guilty of eontrivutery negligence, were for the jury 
te decide. t¢ are further of the opinion thant we would nei be 
Werzanted, under the law, in disturbing the verdict of the jury, 
confirmed ag 4% was, by the trial judge on the ground that the 
finding and judgment are against the manifest weight of the 
evidemee. The Judge amd the jury saw the witnesses, heard thea 
testify and were in @ much bettex position to determine the truth 
ef the matter than we sre im a court of review, vhere we have 
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The defendant further contends thet counsel for Plaine 
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tiff mace improper remarka in bis argumenta to the jury. We 

have considered the contention mace and are clearly of the 

opinion that there was nothing that would warrant us in é¢isturbing 
the verdict of the jury on this ground. 

Complaint ie alee made by defendant te the giving ef an 
instruction at the request of plaintiff. The instruction queted 
BOG. 40, of the Moter Vehicle Act, (chap. 98a) Cahili's statutes, 
which provides that an operator of a meteor vehicle approaching a 
Pereon Walking upon a public bighway sbell give rensonable warning 
of his oppresch and use every reasonable preeaution to avoid ine 
juring such percon and if sevescary te atep the moter vehicle 
anc then told the jury in substance that if they believed frem a 
preponderance of the evidence tout pluintigy wae in the exercise 
ef ordinary Cares, as the meter vehicle appreached the place where 
he steod, and that the driver of the truck saw plaintiff, and if 
by exerelsing ordinary Gare he could heve stepped the motor 
vehicle and failed te do so, and that euch failure wor the direst 
and proximate cause of the accidents, then the verdlet should be 
for the plaintiff. ‘the argument against this inutruction is 
that since there Was seme evidence that the chauffeur dic net blow 
his hern at the tise in question, the jury might acawae that he had 
vielated the Statute and therefore defendant woe Liable, notwith- 
standing that there wae ne necessity for sounding the horn, sinee 
all the evidence showed plaintiff eaw the automobile. 

Uther objections were made to this instruction but we 
think nene ef them would «crrant us in disturbing the verdict of 
the jury even if the instructions were held te be tecimienily 
inaccurate. The issues were simple and clearly underateod.s 
Moreover, the court, at the request ef the defendant, instructed 
the jury in substanee that if « person crouving « street sees an 
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automobile coming, then there is mo neceswvity fer sounding « 


horn. 
We kaye ceoncidered the inetructions as a whole and 


are clearly of the opinion thet cefendant woo not preguddoially 
effected by any cf them. The Judgment of the Superior ceurt 


ef Cook county is afficvmed.s 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the second y of May 


the year of our Lord one thousand nine hundred and thirt 





within and for the Second District of the State of Tllindis: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 
Hon. BLAINE HUFFMAN, Justice. 


JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. O74 » yan 6 2g! 
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BE IT REMEMBERED, that afterwards, to-wit: On 


Fp99 1933 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 8652 Agenda No. 17. 
IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 
May Term, A.D. 1933. 
The People of The State of 
Illinois, 
Defendant in error 
VS. 
Writ of Error, Oircuit Court 
Samuel Wade and Henry Fritzinger, 
(Henry Fritzinger, of LaSalle County. 


Plaintiff in érror) 


WOLPE -- P.J. 

This case was certified to this court by the Supreme 
Court. The opinion of the Supreme Court is found in Volume 551 
Ill., page 484. With the exception that the principal to the 
bail bond had died instead of surrendering to the warden of the 
penitentiary, the facts and circumstances are the same in this 
case as in the case of the People of the State of Illinois vs. 
Frank Le Roy Lawsona@md Henry Fritazinger, general No. 8651, agenda 
No, 16. 

For the reasons set forth in the essa oni Rha case, the 


judgment of the Circuit Court of LaSalle County is hereby affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, 

SECOND DISTRICT fon I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Ilinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court. at Ottawa, this __day of 


in the year of our Lord one thousand nine 











hundred and thirty- 








Clerk of the Appellate Court 


(73815—5M—8-32) og$3307 





SsIOALLE 0 '. 


wi? Y foal bros i 


1 hat Wiese rth om ‘ 7 
ae. 

© j 

oaks garth 





DA) 
> 
ys, 

SJ 


we 


AT A TERM OF THE AP LATE £OURT, 





Begun and held at Ottawa, on ay idee Tair day of October. in 
the year of our Lord one thousand nae hundred and thirty-three, 
Wianin and for the Second District of the State of Tliinois: 

Present-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 
Hon. BLAINE HUFFMAN, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E, J. WELTER, Sheriff. 2 C 23 Teas 628>- 





BE IT REMEMBERED, that afterwards, to-wit: On 
OCT 2 4 1633 the opinion of the Court was filed in the 


Blerk’s office of said Court, in the words and figures 


following, to-wit: 
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No. 8657 Agenda No. 22 








IN THE 
APPELLATE COURT OF ILLINOIS 


SECOND DISTRICT 


May Term, A. De, 1955. 








CECILE MARTIN ) 

(Plaintirr) Appellee, ) 
vs ) Appeal from 

) Circuit Court, 
Cable PIANO COMPANY, a Corporation. 


Kane Countye 
(Defendant) Appellant, 








WOLFE - P. J. 

This case comes to this court on appeal from the Circuit 
Court of Kane County. Cecile Martin, the appellee, brought suit in 
said court against the Cable Paino Company, a corporation, for damages 
for a breach of contract, The case was tried before a jury who found 
in favor of the plaintiff and assessed her demages at the sum of 
$650.00. 

The declaration consisted of the common counts and one special 
count, to which was attached an affidavit of claim, which is as follows: 
"W. ©. O'Brien, being first duly sworn, says that the demand of the 
plaintiff in the above entitled cause is for damages for breach of an 
oral contract between the plaintiff and the defendant, made in Nov- 
ember, 1928, whereby the defendant agreed to give to the plaintiff a 
eredit of $695.00 on the purchase price of a piano, and to enter into 
a written contract whereby plaintiff was to buy of the defendant and 
the defendant was to sell to the plaintiff a piano at a price to be 
$695.00 less than the market price, which contract the defendant re- 
pudiated and refused to perform and that there is due to the plaintiff 
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from the defendant, after allowing to it ell just credits, deductions 
and set-offs, $695.00". 

| This case was before this court at the October Term, 1951, and 
is reported in Vol. 263 Appellate, at page 262, at which time the case 
was reversed and the cause remanded for a new trial. At the former 
trial the pleadings of the plaintiff consisted of the common counts 
‘and affidavit of claim, which was in substance in the same language 
as the affidavit of claim in this suit. To the affidavit of claim 
in the first suit has been added the words, "give to the plaintiff a 
esis of $695.00 on the purchase price of a piano and to enter into 
a written contract whereby the plaintiff was to buy, etc., of the 
defendant, and the defendant was, etc." 

An examination of the evidence in this case discloses that it 
is nearly identical to that of the former trial. In our former 
Opinion the evidence of the different witnesses is set forth, and for 
that reason we do not deem it necessary to state the evidence. In 
commenting upon the facts in the case, we said, "An examination of the 
record discloses « total absence of proof of repudiation. There is 
not even a claim of repudiation. The plaintiff never even made an offer 
to carry out her part of the contract. It is admitted by both parties 
that the credit of $645.00 was to be allowed upon the purchase of a new 
piano. Plaintiff was never ready and willing to buy and accept delivery 
of a new piano. On the other hand, defendant was never called upon to 
perform its part of the contract and, although it appears from the 
evidence it was at all times ready to perform its part, the plaintiff 
would not permit it to do so by failing to provide a place for deliv- 
ery of a new piano and by making default in payments. 

It is a matter of no moment that the piano originally purchased 
by the plaintiff was unsatisfactory, for she admitted she afterwards 
came to an agreement with defendant whereby she was permitted to re- 
turn the piano and be allowed a credit of $645.00 on another piano 


to be thereafter purchased by her. Defendant did not agree to pay 
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Mor any cash. It merely agreed to make her a cash allowance for the 
old piano upon the purchase of a new one. She made a payment on this 
new agreement and thereafter failed to carry out her part of the con- 
“tract. It was she who repudiated the contract and not the defendant. 
“This suit is for a breach of the contract by the defendant. No breach 
by it was proven." 

| The declaration charges the defendant with a breach of the contract; 
that the defendant refused to enter into a written contract; that the 
plaintiff was ready and willing to select a piano and sign a contract 
for the same, but that the defendant repudiated said oral contract and 
denied the existence of the same, and refused to pgrform its obligation 
| under the said oral contract, whereby the plaintiff was damaged. 

It is our opinion that the appellee has failed to prove the material 
allegation of her declaration, and the language used by us in our former 
opinion is applicable to the facts as presented in this case. The 
judgment of the circuit court of Kane County is reversed. 


Reversed. 
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I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


STATE OF ILLINOIS, i 
ss 
SECOND DISTRICT 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 


_in the year of our Lord one thousand nine 








hundred and thirty- 











Clerk of the Appellate Court 
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AT A TERM OF THE APPELLA nage 






ein and held at Ottawa, on Tuesday, ,he third day of October, in 
the year of our Lord one Co. hundred and thirty-three, 
Within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 

Hon. BLAINE HUFFMAN, Justice. 


JUSTUS L. JOHNSON, Clerk. 


EB. J. WELTER, Sheriff. PSP (Oe | A. 62 93 
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BE IT REMEMBERED, that afterwards, to-wit: On 
00124 1983 the opinion of the Court was filed in the 
Hlerk’s office of said Court, in the words and figures 


following, to-wit: 





No. 8663 Agenda No. 25 





IN THE 
APPELLATE COURT OF ILLINOIS 


ee ee ee 


SECOND DISTRICT 


May Term, A. D., 1935.6 





ELLA MINEZHAN COFFEY, Appellant, 








VSo ) Appeal from the Circuit 
) Court, Knox County, 
LOCOMOTIVE ENGINEERS’ MUTUAL LIFE  ) In Chancery. 

AND ACCIDENT INSURANCE ASSOCIATION, ) 

a@ Corporation, and JOHN HENRY 


> Appellees. 
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WOLFE - P. J. 
| The appellant filed her bill in the cireuit 
court of Knox County against, John Henry Meley and the snpelles, the 
| Locomotive Engineers' Mutual Life and Accident Insurance Associa- 
tiott, a corporation licensed to do business in the State of Illind s. 
The purpose of the bill is to reform a cer- 
itificate of insurance issued by said association to Joseph Minehan, 
| deceased, wherein said Maley was named the beneficiary, and to change 
the benificiary to Ella Minehan Coffey, the appellent, and to sompel 
the association to account for and pay the appellant the sum of 
$1500.00, the face value of the certificate. 
The appellees answered the bill and den 
that Joseph Minehan was of sound mind at the time he attempted to 
make a change of beneficiary named inveerticicate, and that a valid 
change of beneficiary had been made by the insured according » the 
terms of the contract of insurance. 
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The cause was referred to the master in chancery 
by the court who found that a valid change of beneficiary had been 
made by the insured; the insured was of sound mind and memory at 
the time he executed the form designating a change of beneficiary; 
that the certificate of insurance should be reformed so that the 
beneficiary therein named should read, "Ella Minehan Coffey", instead 
of “Jonn Henry Maley"; that the equities were with the appellant, 
and that the association should pay the appellant the sum of $1500.00. 

Objections to the master's report were filed by the 

appellees, which were overruled by the master, and thereafter these 
yu deetions were ordered to stand as exceptions to the report. They 
were argued before the Chaneellor, who over-ruled the exceptions 

with regard to the mentality of the insured and sustained the finding 
that the insured was of sound mind on March 12, 1950, when he executed 
a blank form for the purpose of making s change of the beneficiary 
named in the certificate. The Chancellor sustained the appellees 
exceptions to the report which was directed to the question whether 

or not a valid change of beneficiary had been made by the insured 

and dismissed the bill. 

The evidence shows that the Locomotive Hngineers' 
Mutual Life and Accident Insurance Association, is a fraternal 
beneficiary association with its principal office in Cleveland, 
Ohio, with local divisions in various cities; that the insured was 
& member of the local division No. 644, located in Galesburg, I1l- 
inois, where the insured resided. 

The certificate of insurance on its face states 
that the application for insurance, the certificate of insurance, 
and the by-laws of the association in force at the time of the 
issuance of the certificate, or as thereafter amended, form the 
basis of the contract between the association and the insured. 

Section 18 of the constitution and by-laws of the 
association, reads as follows: "Sec. 18. A certificate holder of 
this association having designated his beneficiary or beneficiaries 
may change the same at his pleasure without notice to or consent 


of the benificiary or beneficiaries, by returning his certificate 
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br certificates to the Home Office, through the Insurance Secretary 

of the Division to which he belongs, and informing the Vice-Presiéant 
and General Secretary-Treasurer of changes desired by a written re- 
quest over his own signature, on a form furnished by the Home Office 
and witnessed by an insured member, provided that the new beneficiaries 
shall come within the classes nemed in Section 1, for which a fee 

of twenty-five (25) cents will be charged for each $1,500.00 so changed. 
Any person or persons, whether named as beneficiary or beneficiaries, 
accepting such designation in a certificate or certificates issued 

by this Association do so upon the expressed terms or conditions con- 
tained in these by-laws. 

"No change in beneficiary shall become effective 
unless and until such change is entered on the records of the Home 
Office of the Association, and a new certificate is issued; but when 
such change has been so entered and the new certificate has been 
issued such change shall relate back to the date of such request. 

"When the certificate naming the newly designated 
beneficiary or beneficiaries has been issued it shall in every respect 
be considered as if it were the original certificate issued to the 
insured, and the certificate or certificates replacéd thereby shall 
be considered as absolutely void for all purposes; and in the event 
that the designation of the new beneficiary or beneficiaries shall 
be invalid, in whole or in part, for any reason whatever, and no 
subsequent, other, or different designation shall be made such in- 
valid designation shall not revive any previously issued certificate, 
but the proceeds of the certificate shall be payable in accordance 
with the rules prescribed in Section 1 of the Constitution and By- 
Laws of this Association for payment in the event of the death or 
disqualification of any or all af nemed beneficiaries." 

It was stipulated by the parties that the form 
furnished by the association to change the beneficiary of a certi- 


ficate, on Mareh 12, 1930, was as follows:- 
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"LOCOMOTIVE ENGINEERS' MUTUAL LIFE AND ACCIDENT 
INSURANCE ASSOCIATION APPLICATION FOR CHANGE OF 
BENEFICIARY." 


I, » Member of Division, 








,» Protected under Gertificate No. issued 





by the Locomotive Engineers’ Mutual Life and Accident Insurance 
Association issued on the __, day of for ¢ do hereby 
request the same Association to change the beneficiary or beneficiaries 
on the above mentioned certificate to read as authorized by our laws. 


From 





To 


Witnessed by me this __day of ° 
Ins. Sec. Division No. ° 
It was further stipulated by the parties that the association 

provided, on March 12, 19350, a form known as "Affidavit for a New 
Beneficiary Certificate," and that it was the proper form to be used 
‘for the purpose of changing the beneficiary where the original cerdtfi- 
cate had been lost. No statutory provision of a foreign state, nor 
‘charter provision of the association, governing the change of the 
' beneficiary of a mutual beneficiary certificate were introduced in 
_ evidence. | 

For about three years before March 12, 1930, the insured had 
made his home with the anpellant his sister. During this time the 
insured had been in ill health to some degree, and not able to work. 
The appellant had borne all of the expense of the lingering illness 
of the insured during the time he made his home with her. About six 
weeks before the death of the insured, which occurred on March 15, 1950, 
the insured was taken to St. Mery's Hospital in Galesburg, Illinois. 

On March 12, 1930, the insured desired to make his will and 
recuested the appellent to call L. Fred O'Brien, a practicing attorney 
of Galesburg, to come to the hospital. He came to the hospital on 
that date, and drew the will of the insured, which bequeathed all the 
proceeds of the certificate of insurance to the appellant. The will 


was duly admitted to prowate in the county court of Knox County. 






























fesoek ssceywantied? me “te aye 44 Pre 








¥ fs ‘ = TUACIOOA ~ TAUTUM 127 Kae ve 
Papree’ 9990 SOMAHO HOT foe ner deviant 
pasa Fat} Se Ve 4 ae rh 4 
cmaiekc csmaedye to ome, 
Jee beuset or staobtitess tehas heto : 
* . 9 yi 
. _ Someta at tgabigos bas etid Lewd Lauds = Te Fe 
ana _egease ene ef Pate fs se rememeeg oat Hy? “33 tere Of," S.A 
_ setastoltenod t 
; setxsto ites to yratel temed ode ognadto of rn a 





i voy _%H9 vg, bestrodt us es 820%. ot staoritires, bongtt, 


ob ph tials 








gate tee pian ae ee re 
lala is __ 9H, 9 Rak Seon Seeey Ss “foss M 


noltstooaas edd tect asitveg edt vd DetaLugite reddaut sam 


| . -Wou 8 tot ¢ivebltis" ae amos, mTOr a poset aed pe 
ve beau od ot artes tegotg . oft asw of $asid bas sede seo ae 


balled 2 ite ik ae 
rs <1 Blvo0 Lantaizo. odd otodw yreko ftesed oat gatgasdo to 8 8 ost a 
Tom ,etate agietot s to sotetvorq ytodutete of -teol 


Sn 


edt Yo sgasdo ett gaintevag: Moktslooeas edt To eeate 





eae 8eL 8 Sa e702 ol ers9y, oa ‘tuods 19 
omg. .entt eldd salitid totale abi tnaLfeges: ort sit bn oro. 
lun ot elds ton Bus ,seqgob aoa of at feed rag at need : 
erent ls areas! ele to eameqxe edt to Als eniod basi tn 

xia tuqdA _ sted itiw eased eft ebsm ed ent ont pataud b ae 
,C8eL ,éf doraM ag begrr999 ifs ietw pbouwant iad to steen ont ox 


sstoni{lt saugaated at Letioeck e tera 2s, oF pets 2am 


4, ; 


Sar {fiw etd exam of betlaeh betuent eld OBeL at te 9 


+L iet, 
yentotia actoltonatq s to b1G "0 bet? «J, Lfao ef ens Lfeags 8 ont be: ‘7 
ore 


no Satiqeaod edt of oman OM .Latiqaod wth ot ones ot “sandal ! 
eit [is bedtaouped datdw ,beiwent oft to Litw edt work bas ‘Veten 
{[fitw edT .taelleccs edt of constituent to etsoltitreo ont 20 ebeooorg 


evenuod xons to truoo ytavoo edt xt etavotq ot bottimbs 7 





At the time he asked Mr. O'Brien to draw his will the insured also 
> 


requested him to execute a change of beneficiary iemed in the certifi- 


eate of insurance making the appellant the beneficiary instead of 


_ John Henry Maley. Mr. O'Brien informed the insured that this was a 


matter for the association to take care of, but that if the insured 


would give him an order to call at the bank and get the certificate 


that he would bring the certificate with him; that he would get in 


touch with the proper office of the association, who would take care 


of that part of it. The insured gave Mr. O'Brien the order for the 


Certificate and Mr. O'Brien brought the certificate to him. 


On Mareh 12, 1950, Mr. E. S. Kimpton the secretary-treasurer 


of the Galesburg Division, was called to the hospital. He brought 


_ with him Mr, Healey and Mr. R. J. Keefe who were also members of the 


local division. The imsured informed these three gentlemen that he 
wanted his certificate changed so that his sister, the appellant 


herein, would be the beneficiary instead of John Henry Maley; that he 


wanted it made to his sister because he had lived with her for some- 


thing like three years ahd owed her money. Mr. Kimpton produced a 
blank form of the association to be used where the certificate had 
been lost. Mr. Kimpton told the insured to sign the blank at the 


top and this was done by the insured. Kimpton, Healey and Keefe 


also signed the blank and they then took the paper from the room 


and Mr. Healey filled in the data which they deemed necessary to 
effect the change in the beneficiary. 
When so signed and filled out the document appears as follows: 


"AFFIDAVIT FOR A NEW BE EFICIARY CERTIFICATE IN THE LOCOMOTIVE 
ENGINEERS* MUTUAL LIFE AND ACCIDENT INSURANCE ASSOCIATION." 


State of Illinois. 
Knox County. ss. Joseph Minehan, being duly sworn, on oath, 
says that he is a member of » Division No. 644 of the 


Locomotive Engineers' Mutual Life and Accident Insurance Association, 
at Galesburg, Ill., in said County and State, and that he was the 
holder and owner of Certificate No. 227272, issued by and under the 


Seal of the Home Office of the Locomotive Ingineers' Mutual Life 
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and Accident Insurance Association, of Cleveland, Ohio, and thatsdd 

certificate is » said certificate was made payable to John 

Henry Maley, Relationship Nephew, that he desires a new one issued 

in lieu thereof, made payable to Mrs. Ella Minehan Coffey, Relation- 

ship Sister, and in consideration of the issue of said new certificate, 

waives any claim he or the beneficiaries named thereon now, may or 

might have under his fren Certificate » Division No. 644, 
Subscribed and sworn to before me by said , this 

day of March 12, A. D. 1950. 

R. Jd. Keef, Div. 644 Ill. 





F. C. Healey, 644 My Commission Expires 
E, S. Kimpton, Secy-Treas. Div. 644. 
(Seal) 

On the evening of March 12, 1930, Mr. Kimpton as 
secretary-treasurer of the Locomotive Iingineers' Mutual Life and 
Accident Insurance Association, local division No. 644, wrote a 
letter to the Home Office of the association informing the associa- 
tion that the insured wanted to have his policy changed over to his 
sister, the appellant; that not having a proper form he was using 
the form that he enclosed for lost policies as the circumstances re- 
quired, and closed his letter hoping that this would answer the pur- 
pose. In this letter he enclosed the document which the insured had 
Signed. This letter together with the enclosed document vente es 
home office of the defendant company on March 14th, 1950. 

On March 17, 1930, the home office of the association 
sent a letter to Mr. Kimpton which is as follows: 

. March 17, 1930. 
E. S. Kimpton, Ins. Sec’y Div. 644. 
159 West lst St., 
Galesburg, I1l. 
Dear Sir and Brother: 

This will acknowledge receipt of your letter of 

Merch 12th, wherein you enclosed the certificate and affidavit for 


a new Beneficiary Certificate of Brother Joseph Minehan, asking that 
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his beneficiary be changed. 
As you state, you have not used the proper form 


and the same does not contain the signature of Brother Joseph Minehan, 


which is necessary before the change can be made in his beneficiary. 
We are herewith enclosing application for change of Beneficiary, with 
the desired change designated, »hich we ask that Brother Minehan sign 
as the "insured" before an insured member, who shall sign as witness 


in space provided. 


You understand this is required as per Section #18, 


_ page #168, and is for the purpose of protecting the wishes of each 


individual member. 


Yours fraternally, 
General Secretary-Treasurer. 
This letter was mailed after the insured had died. 


The appellant served a notice on Kimpton, the Secretary- 


Treasurer of the local division #644, notifying the association not 


to pay the amount due under the certificate to John Henry Maley, or to 
anyone else, but to pay the same only to the appellant. The appellant 
also mailed proofs of death to the association wherein she named her- 
self as the beneficiary of the certificate. These proofs of death 
were received at the home office on March 21, 1930. On April 9, 1930 
the association paid to John Henry Maley the full amount of the policy, 
$1500.00. 

The insured had the right to change the beneficiary 
named in the certificate arid the association could not deprive him of 
this right if he substantially complied with the laws of the association 


governing the method of changing the beneficiary. Voight vs. Kersten 


164 Ill. 314. 


Comparing the form of the asociation desimated 
"Application for change of Beneficiary" wit keh form entitled "Affidavit 
for a new Beneficiary Certificate" as it appears on the record, the latter 
is substantially the same as the former when read in the light of by-laws 
of the association. We do not deem that it was necessary that the in- 
sured make his request for a change of beneficiary on the blank furnished 
by the association for that purpose. Certainly a copy of a blank pro- 
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vided by the association, when properly executed, would serve for 
all purposes as one furnished by the association. Brotherhood of 
‘Railway Trainmen vs. Benson 45 Fed. (2nd) 421. (Compare Seffens vs. 
Béarisch #208 N. W. #905 (Wis.). 
: The request in the blank sent to the association 
that a new certificate be issued containing the name of the appellant, 
was asking the association to do what Section 18 required, to issue 
a new certificate upon a change of the beneficiary. This recuest 
Ebinaly expressed what is implied in the form provided by the associa- 
tion for a mere change in the beneficiary. 
The serious question in this case is whether the 
? request for the change of the beneficiary was signed by the insured 
in the manner prescribed and contemplated by the terms of Section 18 
of the constitution and by-laws of the association. Section 18, it 
may be first observed, states positively that the change of beneficiary 
shall not be effected until a new certificate is issued, thus it is 
clear that it is the design and purpose of the association that it 
should always be in contract re§lation with its members and that no 
person should have any claim against it as a proposed beneficiary 
unless named in a valid certificate held by a member of the association. 
The provisions of section 18 that the application for a change of 
beneficiary should be mxsigned by the insured and be properly witnessed 
was a necessary recuirement to protect both the insured and the 
association. 
It is clear that the sufficiency of the reouest for 
a change of the beneficiary was to be determined by the officers of 
the association at the home office. It is true the insured signed 
his name at the top of the blank form sent to the association. However, 
the officers of the association at the main office had no means of 
knowing, nor do we know of any legal requirements holding them bound 
to know, that the insured had in any manner signed the blank form; 
the letter which Kimpton wrote to the home office and which was en- 
closed with the blank form signed by the insured did not state that 
the insured had signed the request nor could such a conclusion be 


drawn from the letter which is as follows: 
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"Brotherhood of Locomotive Engineers 
Diision 644 
Galesburg, Ill., March 12, 1930. 
Mr. Jas. H. Cassell, 
Dear Sir and Brother: 

Joseph Minehan who is sick and in the hospital 
wishes to have his policy changed over to this sister Mrs. Ella 
Minehan Coffey. Not having the proper from I am using the enclosed 
form for lost policies as the circumstances requires. I have the 
signature of two members of Div. 644, as witness. Hoping this will 
answer the purpose, I am fraternally yours, 

E. S. Kimpton, Secy-Treas. 
Div. 644 B. of L. E. 

We think that the association was not only justi- 
fied, but bound as a reasonable protection for the insured and the 
association, to refuse to make the change of the beneficiary indicated 
in the form sent, because it did not appear from the said form that 
the insured had signed it. 

Section 18 also provided that the change of beneficiary 
should be made on the books of the association. Whether this request 
be held to be imperative to effect a change of beneficiary or merely 
a ministerial act on the part of the association, the association had 
no right to make such change on its books, except upon the receipt 
of an application for a change of beneficiary signed by the insured. 

We cannot, under the maxim, that eouity regards that 
as done which ought to be done, enforce a vitally defective recuest 
for a change of beneficiary. In such case ecuity follows the law 
which, as has been indicated, regards such a purported change of 
beneficiary as of no effect. Hubler V. Modern Woodmen of America, 
112 Neb. 1, 198 N. W. 448; Modern Woodmen of America v. Woodden, 49 
Fed. (2nd) 941. 

It is plain from the evidence in the case that the 
head officers of the association did not waive the recuirements of 
section 18 that the request for a change of beneficiary should be 
Signed by the insured. However, it is contended that Kimpton, the 
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‘the secretary of local division No. 664, waived the requirements of 
“section 18, and that the association is bound by such alleged waiver 
by Kimpton. 

Under the by-laws of the association Kimpton's duties 
were to keep a list of the members and inform the main office of the 
association of the members in good standing belonging to his division. 
He was also to receive all assessments and certificate fees paid by 
‘members ef his division and remit them to the home office. He had 
‘nothing to do with the changing of beneficiaries named in the certifi- 
Fontes of the association, except to forward the request for a change 
of beneficiary and the old certificate to the main office as provided 
in Section 18. Any waiver of the recuirements of section 18 was be- 
yond the scope of his authority as secretary and could not bind the 
association. 

The finding of the master and the Chancellor thst 
the insured was of sound mind at the time the attempted change of 
beneficiary was made, is amply supported by the evidence. 

We are of the opinion there was not a valid change 
of beneficiary in behalf of the appellant. The judgment of the 
Circuit Court of Knox County is hereby affirmed. 


Affirmed. 


26 x 






shite’ oi 
eoltub etw08 owt soltsivoaes eit To arsi-ye ont wie 
Pyse sor ce t a 
















. OE SP eee ie a Be Doe SS ae GeNe Me teed OO 
snotalyib ais of antgnolod natonate boog Ba! etedmen ond +s: 
off .e8e aida le airs oF core bee tise #22 wot 

ch bisq 260% eteoltivres | bas a¢aomesoans | s ovisoet of o 
FORE sit cone WA? Rite wes Y ge) eoenere BRP ea She ise .¥e 4 

bad of -oottto eon ry ot mot + bmer baa soletyib ald 4 

sj See ead T° eres Seeks Testos 22 One ah een ion oe 
| -Httse0 out ai bess aetratoltensd to antgasdo edt dtiw io 

ve Pe a 23 De EOE. eae boo Bs RPE pee M ey A een one” ; 

eames z02 taeupet odt Some ot ¢qeoxe penlvadponan 4 
























; hy ESHetetaes me 2 orn 
Taek --bebtvoxa es eaitio alsa end of etsoltittes blo ont ‘bas 


ae int wee os 1 ‘ FHF He es +] 


sod ssw aL aottess ‘to ‘gimometinoet eit to teviaw yh 


7 i ped 


eat Pex esh ton sisoo Boe Yiatetase oa ele ee atd ‘to 


Biay 


+ ae “Sape Fe b: = Sap Vee 








4 









pone ay eee met a oh Sie 









cee sant tol lesnssto ot bas ze#ean ‘eit 20 galbait eat 
—_ ‘te “ogatio ietquedaa oat oat? ‘ant te py Rly = ‘ 
_ shahbine add oe ‘bedroqaue ian ‘ck yobah sam 
egnedts raotanic & ton aa sisdt nobstco oat to gg Pwo 
eines PEnber ‘ aa ay gee tat 529% ot 





sud ‘0 Saomsbut, ex? tasiioggs ai 0 tiaded at 
# <i eod oe te ebel 
sbomzi3%e ‘Wored ‘et qénurod xo to tx 


yi 
eam glia aap ie 239 ae ee 5 = x ay eg yt ‘ett wer 


Re oe a a 







bam ltt 


a wv. _ 
3 i eee a “She - 
" ‘uy 
a ; 
vi J a“ e? - 
thy v rea v sca 
: 
J 
. 
. . 5 &? - ‘ 
4 » a ed 
¢ , av Oe MN w 
, ‘y 
‘ ’ . 
-~ ) 
M ae : os 
1 5 ce y 
F F . ae SAE: 3 
& b ious” 2 / 


STATE OF ILLINOIS, 

SECOND DISTRICT fs I. JUSTUS L. JOHNSON, Clerk of the Appellate Court. in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court. at Ottawa. this day of 





in the year of our Lord one thousand nine 


hundred and thirty- 














Clerk of the Appellate Court 
(73815—5M—8-82) oQS33507 
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Begun and held at Ottawa, on Tuesday, the third day of Octobdr, in 


Within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 
Hon. BLAINE HUFFMAN, Justice. 
JUSTUS L. JOHNSON, Clerk. 
E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
OCT 24 1933 the opinion of the Court was filed in the 
Crerk”s office of said Court, in the words and figures 


following, to-wit: 
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GENERAL NUMBER 8522 AGENDA NUMBER 19 


IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 
MAY TERM, A. D. 1932 


LAFAYETTE C. LUTTRELL, as Administrator 
of the Estate of Dorothy Marie 
Luttrell, deceased, 

‘Appellant, 

APPEAL FROM 

CIRCUIT COURT, 

LEE COUNTY. 


VSe 


THE CHICAGO BURLINGTON AND QUINCY 
RAILROAD COMPANY, a corporation, 
Appellee. 


a Se See ame Se Tine et i Se 


HUFFMAN=J. 


This case was instituted in the circuit court of 
Lee county by appellant, as administrator of the estate of 
Dorothy Marie Luttrell, deceased. The evidence shows that 
about 7:30 A.M., on July 19, 1930, that Sirene B. Luttrell, 
mother of the deceased, and wife of appellant herein, was 
driving a Ford automobile westward upon the public highway 
toward her home. Plaintiff's intestate was riding in the 
automobile at the time. The automobile was struck by one of 
Appellee company's passenger trains, upon a public crossing 
about 1 mile north of the city of Lee, thereby killing plain- 
tiff's intestate. Appellant brought suit under the statute 
on behalf of the next of kin. At the close of appellant's 
evidence, motion by appellee for an instructed verdict was 
grented and the jury was instructed to find the appellee 
company not guilty, and such verdict was thereupon returned 


by said jury. 
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It is contended by appellant that the court 
erred in directing the verdict in favor of appellee company. 
The declaration contains six counts. The first charged 
appellee company with carelessness and improper management 
of its train. The second charged that the crossing was so 
tie ctea as to cut off the view; that it was extra hazard- 
ous and that the appellee company was operating its train 
at the crossing at an excessive speed and without sufficient 
signals. ‘The third charged a failure to ring a bell or sound 
a whistle continuously for a distance of 80 rods from the 
crossing to the place of such crossing. The fourth charged 
that appellee company knew the crossing to be extra hazardous 
and that it wilfully drove its locomotive and train across 
same at an excessive rate of speed and without proper signals. 
The fifth charged that appellee wilfully failed to cause a 
bell to be rung or a whistle to be sounded continuously for 
- @ distance of 80 rods from said crossing to the place of such 
crossing. The sixth count charged appellee company with wil- 
fully and habitually operating its locomotives and trains 
across said crossing without sounding e whistle or ringing a 
bell continuously for s distance of 80 rods from the place 
of said crossing. 

The only question involved in this case is 
whether the evidence of appellant raised sufficient quest- 
ions of fact to cause the case to be submitted to the jury. 

The evidence discloses that plaintiff's intestate 
was a child five years of age; that she had ridden with her 
mother on that morning to the city of Lee and was returning 
home from that city at the time of the accident. The car in 
which plaintiff's intestate was riding was approaching the 
erossing in question from the east. On the north side of 
the highway along which the automobile was traveling, was 


a row of willows and shrubs, which obstructed the view of 
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Yee driver of the car toward the north, which was the direct- 
ion that appellee's train was approaching from. ‘The speed- 
ometer on the car was not registering. The mother, on cross 
examination, stated that she did not think she was running 
the car over 8 to 10 miles an hour at the time of approach- 
ing the crossing in question. She further stated that she did 
not see any trein approaching from the north, which was to her 
right; that she listened for a whistle or a bell, and that 
she heard none; that just «es she entered the crossing, she 
saw the train coming from behind the willows; that she 
had been listening for signals such as a whistle or a bell as 
a warning before going upon the ca@ssing, but had neard none. 
The evidence was that the whistling post for this 
crossing is 1331 4 feet north of the crossing. The following 
witnesses testified substantially as follows, for the appellant. 
Lafayette Luttrell stated that he was in the field at the time 
of the accident; that he heard the prolonged danger whistle at 
the crossing, but heard no whistle or bell prior to that time, 
except when he heard the train whistle for a station called 
Steward, which was to the north. George Arnold stated that 
he was working in the field about 10 rods from the whistling 
post north of this crossing. He stated that the whistle was 
not sounded and the bell was not rung until the sharp sound of 
the whistle at the crossing. He could see the crossing 
from where he was standing, and he vroceeded to the scene of 
the accident, following the whistling that he heard given at the 
crossing. George Rodge stated that he was working in the field 
about 90 rods from the crossing; that he heard no whistle and 
heard no bell prior to the long danger whistle given at the 
erossing; that he could see the crossing from where he was stand= 
ing. He proceeded to the scene of the accident and stated that 


it was at this place where he heard the first whistle. Frank 
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O®&Donnell stated that he was about 90 rods from the 
crossing; that he heard no whistle or bell until he heard 

a loud blowing of the whistle at the crossing; he could 

see a black object on the front of the engine. He immed- 
lately went to the crossing where he saw the automobile and 
the bodies of Mrs. Luttrell, her daughter and her son. He 
stated that he can distinguish the difference between a 
common whistle such as is ordinarily sounded, and " a loud 
sereechy whistle," such as he says was given at this tine. 
When he reached the crossing the train was about 500 feet 
south of said crossing and still continued to whistle. 

Harry O'Donnell stated that he had his attention attracted 
by the unusual "shrill and screechy whistle." He does not 
remember of hearing any whistle or bell before that time. He 
immediately went out to see what had happened and stated 
that the train was beyond the crossing and was either stopped, 
or nearly stopped. He could see something on the front of 
the train. Thomas Oleson stated that he was working in the 
field about 50 rods from the crossing. He knows where the 
whistling post is located. He watched the train go by that 
morning. He does not remember any whistle or any bell being 
sounded near the whistling post north of this crossing. He 
says that he heard a whistle when the train got over by the 
crossing, and that this was the first whistle he remembers 
hearing. He stated that it was a long whistle, and that 

the train was south of the crossing. Homer E. Edwerds stat- 
ed that he was standing near the railroad track, south of 
the depot, at Lee; that he saw the train coming about 1 mile 
away; and that the next thing that he heard was a loud 
whistle and upon looking, saw something rolling in front of 
the engine. He states that he heard no whistle or bell 
prior to that time. Jeffry Eden stated that he was 
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about 95 or 100 rods from the crossing. That he heard the 

long whistle and looked out and saw the train hit a car. 

He states that he heard no whistle or bell before that time. 

He went to the scene of the accident and viewed same, where he 

saw the three people lying on the west side of the embankment. 
Appellant produced the above witnesses who were 

in the vicinity of the crossing in question at the time 

of the accident. None of these heard any whistle blow 

or any bell rung prior to the sudden blast of the whistle 

at the vlace of the accident. In view of this evidence and 

of the provisions of sec. 59, ch. 114 (Smith-Hurd Re¥. Stat. 

1929,) to the effect that a bell shall be rung or a4 whistle 

sounded by the engineer or firemen of a train, from at least 

80 rods from any public crossing, and that the bell shall be 

kept ringing or the whistle kept blowing, until such cross- 

ing is reached; we are of the opinion that there was a 

‘ sufficient question of fact raised by the testimony in this 

case to have required a submission of same to the jury. The 

testimony of appellant's witnesses regarding the failure of 

appellee company to give the signals as provided by statute, 

raised a question of fact, which was within the province of 

the jury. 

Where there is a motion to direct a verdict for 
the defendant in an action for negligence, the evidence most 
favorable to the plaintiff must be taken as true and all 
that the evidence tends to prove and all just inferences 
to be drawn from it must be conceded, and if it fairly tends 
to support the allegations of the declaration, the case should 
be submitted to the jury. Molloy v. Chicago Rapid Transit 
Company 335 Ill. 164; Kaldunski v. Chicago City Ry. Co. 250 
Ill. App. 475; Knotts v. Lake Shore etc. Ry. Co. 172 Ill. App. 
550. 
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The court erred in granting the motion of appellee 
company for an instructed verdict. Under the state of the 
evidence, a question of fact was raised as to whether appellee 
complied with the provisions of the statute in regard to the 
giving of the required signal before reaching the crossing. 


The cause is reversed and remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, } 
Ss 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court. in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 
of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court. at Ottawa. this day of 


in the year of our Lord one thousand nine 











hundred and thirty- 








Clerk of the Appellate Court 
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Begun and held at Ottawa, on Tuesday, the third /day of October, in 
the year of our Lord one thousand nine hundred and thirty-three, 
within and for the Second District of the State of Illinois: 

‘Present-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 

Hon. BLAINE HUFFMAN, smaviges 

JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. : ~ | 
| 202 TLAcGzO 








BE IT REMEMBERED, that afterwards, to-wit: On 
: ae the opinion of the Court was filed in the 
OCT 24 193 z 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 


OQ. NAEP. J 





_ GENERAL NO. 8526 AGENDA NO. 22 


IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 
MAY TERM, A. D. 1932. 


BELT LINE BRICK COMPANY, 


) 
A CORPORATION, ) 
Appellee ) 
) APPEAL FROM 
VS. ) CIRCUIT COURT, 
) WINNEBAGO COUNTY. 
THE FLEXOTILE FLOOR CO., A ) 
CORPORATION, CHARLES R. ) 
LANE, AND CLARENCE E. ) 
FORT, ) 
Appellants ) 
HUFFMAN-J. 


Appellee corporation, the Belt Line Brick 
Company, and appellants, the Flexotile Floor Company and 
C. R. Lene, were jointly interested in a contract with 
the Yolff & Marx Company of San Antonio, Texas, for the 
laying of Flexotile Floors in two of its buildings. One 
of such buildings being located in San Antonio, and one 
located in Houston, and called the "Harris-Hahlo job." 
Appellant Lane was manager of the Flexotile Floor Company. 
Prior to the installation of the floors, he resigned as 
such manager, but retained his other connections with said 
company. Later a controversy arose between the parties 
concerning the installation of the floors, end in settle- 
ment of such controversy, the parties entered into the 


following written agreement: 
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"This Memorandum of Agrecment, made and entered into 
this Slst day of January, 1950, between Flexotile Floor Co., a 
Corporation of Rockford, Illinois, of the First Part, and the 
Belt Line Brick Co., a Corporation of Minneapolis, Minnesota, 
of the Second Part, and the Chicago Flexotile Floor Co., a 
Corporation, Party of the Third Part, and C. R. Lane party of 
the Fourth Part:~ 

WItNSSSETH: that WHEREAS, heretofore, on or about 
the 20th day of December, 1929, a certain contrect for install- 
ing a Flexotile Floor was entered into between the Chicago 
Flexotile Floor Co., and Wolff & Marx, of San Antonio, Texas, 
and on or about the same date a certain contract was entered 
into between Chicago Flexotile Floor Co. and the Harris-Hahlo 
Co., of Houston, Texas, for the installation of a Flexotile 
Floor for said Harris-Hahlo Co., and WHEREAS the said contracts 
have in from been transferred to the said Flexotile Floor Co., 
of Rockford, Illinois, and the said assignment is questioned 
end disputed by the said Chicago Flexoti@@ Floor Co., and a 
dispute has arisen as to the payment for the installation under 
said contracts. 

Now, in consideration of the mutual covenants herein 
contained, it is agreed by and between the parties to this 
Agreement that the said C. R. Lame shall continue the installation 
of said floors end complete them in accordance with said con- 
tracts, and that when the said contracts respectively are com- 
pleted, that all moneys due and to be paid thereon, shall be 
paid to the Flexotile Floor Company, of Rockford, Ill., in trust, 


however, for the following purposes: 
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(1) The expenses for material, work and labor 
for installing said floors shall Birst be 
paid, and the net proceeds of said install- 
ation shall at once be divided equally by 
the said Flexotile Floor Co., of Rockford, 
Tll., between the said Belt Line Brick 
Company and the said C. R, Lane, and to each 
an undivided one-half interest thereof. 

It is understood that the payments to said 

Lene shall be in full for all services per~ 
formed by him in connection with said con- 

tracts or either of them. 

In testimony whereof each of the parties hereof have 

hereunto set their hands and seals this 3lst day of January, 
1950, in quadruplicate. 


(Signed) Flexotile Floor Co. 
Gs E. Fair, Pres. 


(Signed) Belt Line Brick Co. 
By E.S. Gaylord, its attorney. 


(Signed) Chieago Flexotile Floor Co. 
By E.S. Gaylord, its attorney. 


(Signed) C. R. Lane." 


The work was completed and there came into the hands 
of the Flexotile Floor Company, of Rockford, Ill., pursuant to 
such work and under the above agreement, the sum of $9,018.42. 
From this amount the undisputed sum of $5,876.94 was paid out 
on account of material, work, and labor for the installation 
of said floors. A. balance of $3,141.48 remained in the hands 
of the said Flexotile Floor Company, for the benefit of appel~ 


lee and C. R. Lane, appellant. 










ods * Ra Bt “ie is adhe sees olay Rak | ; 
“ed Heat tine’ ocoolt bint yalctavant so% ob i e 

et - BA 
Estat | bhoe ‘to Ghoeoont i ton edt Bas yhlag | 
aia: | ei thee phe gla Ys B ee 229998 rea we forse os | 
ach ‘to", 00 oosit oi wash te oy sacaot 
hier toa te ge le A gi ie 
ewe 03 bae ,oned .f .0 bise hs le 
stadt fabeatad sine Bestia 
ature wee oe te Soden oer. Re ie hoot sha ek #5 to ve 
‘a iy ya beeen ek ttt me a ‘igs oe 
Suietbelt sores Fa se ate sok Pus a'ate  g mes mek a 
wih nile tae i ite) as a ee: reat te 40 puiitndd ‘steant < 
toe oa ee aac “est Moy 0 civ (uombteet I 
wesw te vet safe atas ‘afses Bus 


ss 2 soot eae Ws men | 
gb cues at 


t wee yadORI iis eet : 










































steototte Pe ea Abompta)s boty ae 
it opmetty ht hap (bem) ne . 








ive Toot “el tiees 
svemrotts agi “prolyed «td on 


R 4 gio Caress de ae aati: bat A Rewell) oor 
3 iw he bo yt penta er +2 Shee 
i yo eben: edd. ott onizo event bos Detealqmooeaw grow ast yee 
mo of taeyerug ,.fLT ,btotadbved, ton, gisqmad seolt elie 
* +82.610, 09% mm, odd, oromoompeevede- ond mabey baka 
two Pigg ssw tO. 800,08 To-mun Setuqetbaueds 
 sobtellokent edt sot tedel. dus-gltow: (Labrotam: tot 

ebaed ett ol bectswes peda to somsisd .A aan 





_ 


‘, 
ae 
§ 


«tanlleqgqas (sued 0 bas 





The Flexotile Floor Company was unable to make 
a division of the profits derived from said work between appellee 
and the said C. R. Lame, on account of the fact that Lane contend- 
ed that there were additional items expended for material, wrk 
and labor other than those already allowed, and he requested 
the Flexotile Floor Company to retain this money until an agree~ 
ment could be reached as to such additional expenses claimed by 
him, 

Following this, the appellee filed its bill in 
chancery in the circuit court of Winnebago County, asking that 
the balance in the hands of the Flexotile Floor Company be 
distributed in accordance with the terms of the contract. The 
Flexotile Floor Company and Clarence E. Fort, its president, 
and said C. R. Lane, its Vice-President, designated as Charles 
R, Lane, were made parties defendant to the bill. The cause was 
‘referred to the master, who upon a hearing of the claim of the 
said ©. R. Lane for additional expenses for material, work and 
labor, allowed an additional credit of $115.02, and thereupon 
found that thre was a net balance in the hands of the Flexo- 
tile Floor Company of $5026.46, which should be divided equally 
between appellee and the said C.R. Lane, each thereby to receive 
the sum of $1515.23. Appellant Lane, filed his objections to 
the master’s report, which objections were overruled by the 
meter and ordered to stand as execptions to the report befare 
the circuit court. Upon a hearing on the exceptions before the 
court, to the report and findings of the master, the court 
allowed appellant Lane, en additional credit of $163.81, as 
proper charges for costs of installation and the report by 
the master was otherwise approved. Appellant Lane, prosecutes 
this appeal from the judgment of the court as rendered. 

The appellant Lane, claimed certain additional 


expenses in the way of overhead expenses for office rent and 
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office salaries, and for depreciation on office furniture and 
equipment in an office maintained by him in Chicago, Illinois. 
He also claimed salary and expenses for an employee, which he 
designated as being for non-productive time. The evidence in 
this case was somewhat extended and was carefully considered 
by both the master and the trial court, at which times the 
parties appeared and were heard regarding the expense items in 
controversy. 

It is urged by appellant Lane, that the office 
expenses claimed by him wien legitimate charges, while apvpel- 
lee claims that such expenses were not included or contemplat- 
ed in the above agreement. The only issue in this ease is 
whether the overhead expenses of appellant as claimed, were 
contemplated and included under the terms of the whet ven con= 
tract as entered into between the parties, 

It was agreed by Lane that he would continue the 
installation of the floors and complete them in accordance 
with the contracts; and that all money due therefor was to be 
paid to the Flexotile Floor Company of Rockford, Illinois, in 
trust for Lane and eppellee herein, after the payment of ex- 
penses for material, work and labor for the installing of said 
floors. It was further agreed by Lane that he was to receive 
one-half of the profits remaining after the payment of the 
expenses for material, work and labor in installing the floors, 
in full for all services performed by him in connection with 
the contracts or either of them. 

Where disputes and controversies exist between 
parties, and they undertake to settle same by their written 
agreement, all matters of disvute, negotiations, agreements 
and oral discussions in relation to the subject matter, and 
prior to the execution of the written instrument, ere merged 
in the written instrument; and the same supersedes all of 


their prior negotiations and agreements upon the subject in 
— a 
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controversy. Harmony Cafeteria Co. v. International Supply 
Co, 249 Ill. App. 532; American Natl. Bk. v. Holsen 551 Ill. 
622. 

Appellant Lane, states that he is vice-president 
of the Flexotile Floor Company of Rockford, Tllinois, and 
that he was also vice-president and general manager of the 
Chicago Flexotile Floor Co; that he had charge of the in- 
stallation of the Flexotile Floors in the two buildings in 
question herein; that both the Wolff & Marx Company and 
Harris-Hahlo Company are owned by the same company, which 
operates under two names. Appellant Lane undertakes to ap- 
portion or pro rate certain overhead expenses of his Chicago 
office with reference to the work done in Texas, which in- 
cluded claims for depreciation on office furniture and on 
office equipment, office rent, and miscellaneous items. Said 
‘appellant states that during the time of the installation of 
the floors, that he maintained an office in Chicago, Iil., 
and at no other place, and that the salaries and expenses 
claimed were part of the expenses of operating that office. 
The fact that he maintained an office in Chicago, was a matter 
of his ow choosing and in no wise the result of the laying 
of these two floors in ouestion. Companies and individuals 
who are engaged in contracting and construction work must 
expect to maintain some place of business and some form of 
organization. Neither of these elements can rightfully be 
considered as material, work and labor going into the actual 
execution of any certain contract. It is only reasonable 
that the company or individual engaged in such work shall 
expect to make a profit from the conduct of such business, 
and it is from these profits that overhead expenses should 


be expected to be maintained. 
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We are of the opinion that the words, "the expenses 
for material, work and lebor for installing the floors ***," 
do not include such overhead expenses as claimed by appellant 
Lane. If the parties had intended to include a share of the 
expenses of Lane for the maintenance and operation of his 
Chicago office and the carrying on of his business there in 
general, they should have so stated in their contract. In 
the absence of the use of any words in the agreement entered 
into between the parties in this case, providing for the in- 
clusion of such overhead expenses of Lane in the maintenance 
of his office, such words can not now be supplied, and the 
parties must accent the agreement in the terms written. By 
no reasonable interpretation can we say that the agreement 
includes or contemplated such charges as are now urged by 
Lane. Finding no error, the decree of the trial court is 


affirmed. 


Affirmed. 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court. at Ottawa. this day of 





in the year of our Lord one thousand nine 
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Begun and held at Ottawa, on Tuesday, the-fhird dayvot October, ! 





in 
the year of our Lord one thousand nine hundred and thirty-three, 
Within and for the Second District of the State of Illinois: 
Present-- The Hon, FRED G. WOLFE, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 
Hon. BLAINE HUFFMAN, Justice. 


JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
OCT 24 ty09 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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GENERAL NO.8555 AGENDA NO. 25 


IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 
MAY TERM, A. D. 1932 


ERNEST BECKMAN, 
Appellee 
APPEAL FROM 
COUNTY COURT, 
WINNEBAGO COUNTY. 


VSe 


J. Ae ROOSE and FRANK 

PETERSON, Doing business 

as SUPERIOR TRANSIT CO., 
Appellants, 


a a a ee et ee ee ee ee 


HUFFMAN-J,. 


This suit was originally commenced by appellee 

in justice of the peace court, and appealed to the county court 
of Winnebago county. Appellee sued appellants for damages to 
his automobile received while the seme was being operated by 
one Arthur Stegall. The jury returned a verdict in favor of 
appellee in the sum of $142.50. Appellants prosecute this 
appeal from that judgment. The evidence discloses that the said 
Stegall was operating appellee's automobile north on Kishwaukee 
street, in the city of Rockford, Illinois, at about the hour 
of 11:45 P.M., on the night of May 26, 1931. 

Stegall was employed at the Palace theatre. As 
he was proceeding north on said street at the time in question 
and between Third avenue and Fourth avenue, appellants were 
engaged in backing a furniture truck out into the street from 


a garage located on the east side of Kishwaukee street, some 
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where within the block, between Third and Fourth avenues. The 
furniture truck was about 30 feet in length. The evidence on behalf 
of appellee tended to show that the furniture truck was being 
backed out of a private driveway of said garage, on to the 
street; that no tail light was showing on the said truck; and 
that the garage from which the truck was being backed out of 
was not lighted. The driver of appellee's car claims that he did 
not see the truck in time to avoid striking it, and that as 
soon as he did see it, he swerved appellee's car to the left 
to avoid a collision and that the rear of the truck collided 
with ‘the right side of appellee's car, causing the damage 
sued for. | 

= Kishwaukee street runs north and south, and 
invetice's car was being driven north upon said street and 
along the east side thereof. Appellant's truck was being 
backed in to the street from a garage building located on 
the east side of said street, and as the truck was backed 
out upon Kishwaukee street, it was directly in the path of 
appellee's car. Whether the accident was the result of 
appellant's negligence, was a question of fact for the jury. 
Appellants' claim that their truck had stopped at the time of 
the collision, but the driver of appellee's car denies this 
and states that the truck was still moving backwards into 
the street until the time of the collision, and that he 
swerved appellee's ear to the left as much as possible to 
avoid the collision. ‘The street in question is about 36 feet 
in width and has a street car traci down the middle. The 
driver of appellee's ear claims that the rear of appellants’ 
truck was extending beyond the center of the street at the 
time of the collision, and extended 5 or 4 feet beyond the 
car track. Appellants claim that there were street lights 
on the street, but appellee urges that the nearest street 


light was 100 feet or more south of appellants' truck. The 
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evidence shows that the end board of the truck was down at 
the time of the collission and that it concealed the tail 
light of the truck. A police officer who came upon the scene 
of the accident, testified that there were tire marks along 
the street car tracks at the place of the accident; that the 
furniture truck was loaded; and that the end board was dow. 
The testimony of appellee and appellants was sharp- 
ly in conflict and was properly a natter for the jury to pass 
upon, Shearer v. Aurora, etc. Ry. Co. 200 Ill. App. 225; 
Blackhurst v. James 304 Ill. 586. Where the evidence is hope~ 
lessly in conflict, the prevailing party is entitled to all 
the favorable inferences l@gitimately arising from the evidence, 
and the verdict of the jury should remain undisturbed, unless 
it appear that it was the result of passion or prejudice, or 
contrary to the clear weight of the evidence. Dick v. Zimmer- 
man 105 Ill. App. 615; Humphreys v. East St. L. & S. Ry. Co. 
253 Ill. App. 450; Leeper v. Gay 253 Ill. App. 176 (185). 
‘Appellents object to appellee's given instructions 2, 5 and 
4, but upon the reading of the same, together with the other 
given instructions in the case, no harmful error appears in 
these instructions, and upon the whole, we are of the opinion 
that the jury was properly instructed. The size of the 
verdict in this ease would not indicate any prejudice or 
improper motives on the part of the jury in reaching its verdict. 
The jury had an opportunity to see and hear the witnesses and 
it was in their province to pass wpon the credibility of such 
witnesses. Finding no reversible error, the judgment of the 


county court is affirmed. 


Affirmed. 
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I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


STATE OF ILLINOIS, 
8s 
SECOND DISTRICT } 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court. at Ottawa. this day of 


in the year of our Lord one thousand nine 
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Begun and held at Ottawa, on Tuesday, the third day of October, in 





the year of our Lord one thousand nine hundred and thirty-three, 
Within and for the Second District of the State of Illinois: 
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BE IT REMEMBERED, that afterwards, to-wit: On 
NOW 29 yoxg the opinion of the Court was filed in the 
» Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. Ne. 8700 Agenda Noe 10, 


IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


October Term, A.D. 1933. 


H. G Beardsworth, et al., 

Appellees, 

VSe 
Appeal from the Circuit 

Whiteside and Rock Island Court of Whiteside County. 
Special Drainage District 
ef the Counties of Whiteside 
and Rock Island, and State 
of Illinois, et al., 


Appellants. 


WOLFE - P.J. 

we have examined the pleadings and decree in this case, No. 
8700, and from the relief asked and granted, we have decided that 
this Court has no jurisdiction of the appeal, for the reason that 
the appeal relates to revenue and falls within section 18 of the 
Practice Act. This conclusion is based on the following aspects 
of the case; 

The Bill prays (page 16 of the Abstract)that assessments made 
by the commissioners of the district for repairs and interest made 
in 1923, 24 - 25 - 26 - 27, and 1928, and also another assessment 
made on January 2, 1926, and an assessment for care of gates meade 
November 15, 1928, be held void. 

It is held that assessments made for repairs are void because 
(1) there were no repairs made; (2) the money realized from the 
assessments was used to pay attorney's fees, engineer's fees, end 
commissioner's fees; (3) the assessments were made with the intent 
to use the money for other purposes than repairs (to pay attorney, 
engineers and commissioners, and these were directly paid from said 


assessments, or the money was paid into the general fund, diverted, 
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and then paid to such gentlemen). 

It is claimed the assessments for interest are void because 
the alleged interest was to pay interest on voucners for work and 
improvements in the district for which the complainants were not 
liable nor their land, because their land was not benefited by the 
ac lea and work as held by the Supreme Court. 

As +o the assessment made Januery 2, 1926. This was made to 
pay attorney's fees, engineer's fees, commissioner's fees, after 
the work for which fees were due was done, and it is claimed an 
assessment under the law then existing, could not be made for work 
done, or debts already incurred. 

The assessment of November 19, 1928, for $500.00, for care of 
gates, it is claimed could not be assessed against lands of complain—- 
ants because the gates are 2 part of the improvement which the Supreme 


Court held did not benefit complaimnt's lands. 


Further, as it appears from a supplemental bill (see page 27 
of Abstract) the commissioners made another assessment after the 
original bill was filed. This assessment is to take care of attorney's 
fees, engineer's fees, commissioner's fees, court costs in suits 
pending in the Circuit Court and County Courts, and the case at bar 
is presumably one of them. This assessment, it is claimed, was 
made to harass the complainants. 

All of the assessments are claimed to be void because they are 
claimed to be based on a classification thet was made for the 
improvement which the Supreme Court has held did not benefit the 
lends of the complainants. Also, the assessments are void because 
made without notice to the complainants, 

There are outstanding unpaid vouchers of the district to pay 
such fees. The bill asks that the payment of these vouchers be 
enjoined. 

The decree finds that all of these assessments are void (except 


ene for $2000.00 for a deficiency, and which was not levied on lands 
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-3- 
of complainants); enjoins the collection of the assessments, and 
enjoins the collection of the vouchers. It is true, the decree is 
broader than the prayer of the bill, nevertheless, the validity of 
the vouchers rests upon the validity of the assessments. The pur- 
pose and essence of the suit is to enjoin the collection of the 
vouchers because the assessments from which the vouchers are paid 
are void. The vouchers are not to be paid because the assessment 
from which they are to be paid are void. 

The question of revenve is directly involved. Can the distzct 
collect the amounts of the assessments to pay the vouchers? The 
Court is not esked to declare the vouchers void, but to hold that 
they may not be paid because the assessments are void. The right 
of the district to collect revenue is involved. (z#¢e, People v. 
Com'rs of Drainage Dis't., vs. Schwartz, 244 Ill. App. 137). 

If the assessments are good, the vouchers should be paid. 

If the assessments are good they can be collected; if not, then 
they cen not be collected -- If that is not revenue, then what is? 
Section 118 of the Practice Act relating to the revenue, 
applies to drainage districts -- Knight v. Partridge D.D., 259 Ill. 

63. 

Suit to enjoin collection of special tax relates to revenue. 
Mushbaugh v. Village of East Peoria, 260 Ill. 27; and cases cited. 

For the reasons above stated the Clerk of this Court is hereby 
directed to transfer said case, together with all the files therein, 
to the Supreme Court of the State of Illinois. 


All Judges concur. 
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STATE OF ILLINOIS, 
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SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 





hundred and thirty- 
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Be oan and held at Ottawa, on Thesday, the third day o 
the year of our Lord one thousand nine hundred and/ thirty-three, 
| Within vend for the Second District of the State of Illinois: 
Present-- The Hon, FRED G. WOLFE, Presiding Justice. 

| Hon. FRANKLIN R. DOVE, Justice. 

Hon. BLAINE HUFFMAN, Justice. 


JUSTUS L. JOHNSON, Clerk. 
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Gen. No. 8670 Agenda No. 32 
In the Appellate Court of Illinois 
Second District 
May Term, A. D. 1933 

Edna Brandt, 

Appellee, 

Appeal from the City Court 
ies of Avrora. 

Harvey Franklin, 


Appellant}? 


DOVE, J. 

This was an action brought by appellee to recover damages 
for personal injuries received by her when the car in which she 
was riding and which was driven by appellant alone Route No, 22, 
between Ayrora and Plainfield, some five miles from Aurora, struck 
the up-right rampart of a concrete culvert and overturned. From 
a judgment in her favor for $3500.00, the defendant below brings 
the record to this court for review. 

About eight o'e@lock on the evening of July 29, 1931, appellant 
and Claude Jeffers drove to the home of appellee on State Street 
in Ayrora in appellant's Pontiac coach, and appellee, then nine- 
teen years of age, accepted an invitation to go for a drive, and 
got in the rear seat with Jeffers. Appellant was alone in the frort 
seat and drove. They went towards Naperville and stopped at Tile- 
yard Park, where they had a couple of glasses of beer, and then 
returned to Ayrora. It was a little after nine o'clock when they 
arrived in Ayrora upon their return from Tileyard Park, and from 
that time until ten fifteen or ten thirty o'clock they drove around 
the city of Aurora, and then started toward Plainfield, the accident 
occurring about fifteen minutes after they left Aurora the second 
time. 

During all the time they were in the car the parties occupied 


the same positions, appellant driving and appellee and Jeffers were 
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in the rear seat. Arter leaving Ayrora on their way to Plainfisbd, 
appellant passed a Ford automobile going in the same direction, and 
after proceeding a short distance approached a Buick car also going 
in the same direction. The Ford car which appellant had recently 
overtaken then passed appellant's car and proceeded in its proper 
traffic lane in front of appellant's car and behind the Byick. Not 
long thereafter, appellant turned his car in the other traffic lane 
in order to pass both the Ford car and the Byick and was driving be- 
tween thirty-five and forty-five miles per hour. There were no cars 
approaching from the opposite direction, and as appellant's car 
approached the rear of the Ford, the driver of the Ford car, without 
Warning, cut over in front of him and onto the left traffic lane, 
forcing appellant off the pavement, and his car collided with the 
concrete culvert, throwing appellee from the car, and as a result 
thereof, she sustained serious injuries. There was a radio in the 
car and according to the testimony of Jeffers, appellee was asleep 
for a portion of the trip from Tileyard Park to Ayrora and during 
most of the time they were driving in Ayrora, but awakened about 
the time they were leaving Ayrora for Plainfiéa, talked a little, 
and went back to sleep and was asleep at the time of the accident, 

Appellee testified that at the time she left her home she 
asked appellant and Jeffers to bring her home early, and they stated 
they would and that when they left Tileyard Park she told them to 
take her home and they said they would. Ia this she was corroborat- 
ed by Jeffers. She further testified that all she remembers about 
the teturn trip to Ayrora was that they arrived in Aurora and 
drove along Bepadway, but does not know when they started toward 
Plainfield, as she was asleep. She further testified that appellant 
was driving carefully at all times when she was awake and that she 
had no occasion to complain of his driving or the manner in which 
he handled the car, 

Appellant testified in his own behalf that for more than 
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five years immediately prior to the time of the accident he was a 
truck driver in the employ of the Fox Valley Motor Service. That 
his car was in good mechanical condition and equipped with lights 
and brakes which were in good working order. He denied that appellee 
ever said in his presence that she desired to get home early, and 
testified that upon their return from Tileyard Park to Aurora, 
they all engaged in conversation and that appellee was awake when 
they passed State Street in Ayrora, where she lived. That for more 
than an hour they drove around Aurora, and during that time appellee 
was laughing and talking, and before leaving Aurora he inquired 
whether they should go home and Jeffers said it was too early and 
suggested that they drive to Plainfield. 

Upon this evidence appellee insists that appellant knew when 
he left Tileyard Park, about nine o'clock, that it was her desire 
te go home and that upon their arrival in Ayrora it was his 
duty to take her home, and not having done so, her status as a 
guest ceased upon her arrival in Aurora from Tileyard Park; that she 
did not voluntarily accept appellant's hospitality of a ride toward 
Plainfield, and that at the time of the accident and for some time 
prior thereto, she was an involuntary passenger. 

Sec. 43—b of Chapter 96a of the Motor Vehicle Act, Cahill 
Illinois Revised Statutes 1933 provides that no person riding in 
a motor vehicle as a guest, without payment for such ride, shall 
have a cause of action for damages against the driver or operator 
of such motor vehicle or its owner for injury in case of accident, 
unless such accident shall have been caused by the wilful and wan- 
ton misconduct of the driver or operator and unless such wilful 
and wanton misconduct contributed to the injury for which the action 
is brought. In Crawford v. Foster, 110 Cal. App. 81; 2 93 Pac. 
842, the cour} in defining the term "guest" as used in a some- 
what similar Statute said, "We think the meaning of the language 


used is that a guest is one who is invited, either directly or 
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by implication, to enjoy the hospitality of a driver of a car; 

who accepts such hospitality; and who takes a ride, either for his 
own pleasure or on his own business, without making any return to 
or conferring any benefit upon the driver of the car other than the 
mere pleasure of his company". 

Appellee voluntarily accepted the hospitality of appellant, 
who was driving his automobile. There was no understanding where 
they should go or how long they should be gone, or when they should 
return. Spe was accompanying appellant for a ridé@ in his car for 
her own enjoyment, without making any return to appellant othet than 
the pleasure of her company. She was there by invitation and was 
his guest within the meaning of the Statute. Tne fact that she 
was asleep at various times did not change her status, nor did she 
thereby cease to be his guest. She testified that she recalled 
being in Ayrora and driving down Broadway through the business dis- 
trict of the city after her return from Tileyard Park. She knew 
the radio was turned on when they left the Park and recalls that 
it was not going while they drove in A,rora. Wo request or suggest— 
ion was ever made by appellee, after leaving Tyleyard Park, that 
she be taken home. Her home was in Aurora. They drove in the 
city for at least more than one hour before they started for Plain— 
field. There is no evidence of any improper conduct upon the part 
of any of the occupants of the car, and none of them were intoxi- 
cated. No request or suggestion was made by appellee at any time 
which can be interpreted to mean that her original status of guest 
was ever changed to that of an involuntary passenger. Wy ythout 
protest she continued as appellant's guest until the accident 
happened. Under the evidence, no other conclusion could reasonably 
be arrived at. 

Appellee being a guest at the time of the injury, appellant 


can not be held liable in this action unless the collision was 
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caused by his wilful and wanton conduct. The undisputed testimony 
is that appellant was an experienced driver and travelling at not 
an unreasonable rate of speed just before he attempted to pass the 
Ford car. His car was in good mechanical condition, with adequate 
brakes and head lights. He followed the Ford car for three hundred 
or four hundred feet before he sought to pass it, and when he was 
three or four car lengths behind the Ford car, he increased his 
speed somewhat, sounded his horn, pulled to the left, and when his 
Car arrived about even with the rear of the Ford car, he again 
sounded his horn, but at that instant the Ford car turned, without 
warning, to the left toward his car, and forced him from the pave- 
ment into the culvert. 

The pavement was straight and it and the four foot dirt 
shoulders were dry, the night was clear, there was no traffic 
approaching from the opposite direction and appellant did not see 
the eulvert or know of its existence. 

The Connecticut Statute provides that no guest of the 
operator of an automobile shall have a cause of action for damages 
for injuries sustained in an accident unless such accident shail 
have been intentional upon the part of the operator or caused by 
his heedlessness or his reckless disregard of the rights of others. 
In Grasso v. Frattolillo, 111 Gonn. 209, 149 Atl. 858, a finding 
was sustained that a driver's conduct was not such as to indicate 
a reckless disregard of the rights of others, where he was driving 
on a down grade behind two other cars and in an effort to pass them, 
pulled to the left, just as the driver of the car immediately in 
front tried to do likewise, and the left rear wheel of the defend-— 
ant's car caught on the edge of the paved portion of the road, 
occasioning it to skid across the road, resulting in the collision 
complained of. 

In Simpson v. Steinhoff - Gal. App. -, 21 Pac. (2nd) 960, 

a directed verdict for the defendant was upheld where the host, 
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who was driving at a reasonable rate of speed, increased it in try- 
ing to pass another car, which thereupon suddenly turned to the 
left, without warning, forcing the host to swing still further to 
the left, causing the accident. 

In our opinion, appellee, at the time of the accident, was 
a guest within the meaning of the provisions of our Statute, and 
that the proximate cause of the accident was not the wilful and 
wanton misconduct of appellant. Tye judgment of the trial court is 


therefore reversed,énd the cause reuanded. > 
Reversed.and Remanded. 
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_ STATE OF ILLINOIS, 





SECOND DISTRICT 


ss. 
} I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 
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In Testimony Whereof, I hereunto set my hand and affix the seal of said 
day of 





Appellate Court, at Ottawa. this 
eee ee ee in the year o£ our Lord sone thousand nine 


hundred and thirty- 
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Begun and held at Ottawa, on Tuesday, the third day of Octqber, 

the year of our Lord one thousand nine hundred and thirty-three, 
within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 

Hon. BLAINE HUFFMAN, Justice. 

JUSTUS L. JOHNSON, Clerk. 2 ‘¢ 
E. J. WELTER, Sheriff. ; €2 Hi 
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BE IT REMEMBERED, that afterwards, to-wit: On 
DEC 6 1033 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 


- 


a 


X 


i ¢ Sr i 7 w . a 
om ho .2epreO Fa: 


Suse wots ene brol “ite 
he sate baoveg: afd rok be 2, 
t S220". .o Cay, cok aa 
sootten’s Ey a AL EIMA RY iim F 
.95ttens Rat cas Se ATS™ srk 
wm ie eteED MC BRROY at OTB 


a 
ctl LEene 


a taw te the) ang 


Se 
a 





General No. 8691 Agenda No. 6. 





IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


October Term, A.D. 1933. 


Henry F. Lawrence, 
Plaintiff in Error 
Error to Circuit Court, 
vs. DuPage County. 
Emma J. Glos, 


Defendant in Error. 


HUFFMAN=J,. 

This was an aiyd.on in assumpsit brought by the plaintiff in 
error against defendant in error for a balance of broker's commission, 
claimed due upon the sale of real estate. The cause was heard by the 
court without a jury. The judgment of the trial court was that the 
plaintiff take nothing because of his action, and judgment was entered 
against plaintiff for costs, fran which judgment he has prosecuted 
this writ of error. 

Defendant in error was the ower of certain real estate located 
in Cook County, Illinois. On August 1, 1928, she entered into a 
written contract with H.O. Stone & Company, Inc., of Chicago, 
Illinois, wherein the said Stone & Company were granted the agency 
rights to plat and subdivide the land of the defendant in error, and 
to sell the lots contained in such subdivision. Stone & Company by 
the terms of the agreement was to fix and determine the sale price 
of the lots. It was provided therein that defendant in error should 
receive the total sum of $668,644.00, from the sale of such lots and 
that Stone & Company was to take for its profits, costs, expenses 
and compensation for services of every kind and character, and for 
all moneys advanced by it in connection with the enterprise, the 
selling price of said lots over and above thet portion thereof that 


should go to constitute the aforesaid $668,644.00, that defendant in 














42 . OM pbueps 





come mee 


.88eL .0.4 ,mmeT tdore0 Ne a 






eto) Flyotlds of toTTT 
eviavod ezeind 


etoT1e at taeda tet 


at Ytitaisiq edt yd tdguom ¢haqmyees ni mottos as asw eldT . 


elmmoo a'texord to eomsisd s tot torre ai tushaeted ten te 8 


























edt yo bised esw omvso oft .etstee Ieot to efsa odt noqu oud b va 
ed? tadt sow tro Isixt odt % trombst ed? «yw s tod two 

otet m9 2ew tmembut bae ,sottos ald to seysced gatdton ost Itt: 
hetwoenoxg and of ¢oommbut doldw wert ,atace vot Ttivaiate & 
torte to ¢it 
_ betsool etstes [set alsties To temo edt esw torre at dasha o) i 
gs otat beret ms offs ,S8CL .f tawawa nO .etont {fl ,ystnvod woe 








,onsotdd to ,.onl ,yaseqmod 2 emote .0.H dtiw tostiaos | 





youegs od? betasts e1ew yaeqmod & enot® bisa edt mietedw ,al oat. J i Ni 
- ,MoTTe of d¢nebmsteb edt to basal edd obivifdue bas talg oF | tdgit 

‘NG yosqmod A emote .no ieivibdue dove at bentstaoe atol edt J 

eoitq elee odd onisteteh bas xit of asw tasmeetzs edt To am 

q bLivode torte nt tasboetsb tedt mtewdt bebiwig eswitI .atol ° | 

; bas atol dove to olea ot mott ,00,588,888¢ to mye Istot ont 

asanegxs ,ateoo ,esitotq ett rot eet of esw yneqmod % onoste tad 


tot bas ,tetostsdo bas fated yreve to asolvise tot miteaneqmoo 





edt ,sztiqretae edé dtiw soltoennoo at th yd beonsvbs eyonom Lf 
tedt toetedt sotiaiog tsit evods bas tevo atoll bisa to eotm gal i 
gt ¢asbaeted tent ,00.220,808¢ biaeetots odd etutitance ot og bi 


Se 


error was to receive. A schedule was made with said contract which 
was designated as schedule "A" and disclosed the proposed selling 
price, which totaled the sum of $1,500,000. It was provided that 
as the payments were made upon the lots by the purchasers thereof, 
that one-half of such payments should go to defendant in error and 
one-half be retained by Stone & Company until defendant in error 
should have received the total sum agreed to, as aforesaid. Pur- 
suant to this agreement with Stone & Conpany the defendant in error 
conveyed the legal title to said premises to the Elmhurst State 
Bank, as trustee, to hold such title for the purpose of carrying 
out the agreement, and to take care of any contingency that might 
happen to defendant in error and in order that proper transfer of 
the title to such lots might be made to the purchaser thereof at 
such time as he should eamplete his payments thereon. 
On the day following the above agreement, defendant in error 
wrote to plaintiff in error the following letter: 
"Chicago, Illinois 
August 2, 1928 
Mr. Henry F, Lawrence, 
839 Lake Street, 
Oak Park, Illinois. 
Dear Sir: 
In connection with the sale of the farm 
placed under contract with H.0O. Stone & Company 
dated August 1, 1928, which is located at North 
Avenue and Mannheim Road, Cook County, Illinois, 
I agree to pay you as commission for services 
rendered effecting the sale of said property, 
a total commission of five per cent on the sale 
price of $668,644.00 (or $35,452.00) to be paid 
to you if and when the purchase price is received 
by me at the rate of ten per cent of the payments 
received by me on account of the sales price. 
Very truly yours, 
Emma J. Glas" 
H.0O. Stone & Company became bankrupt. The Chicago Title 
& Trust Company was appointed receiver, and as such, sold all 


the right, title and interest of Stone & Conpany in the sale 


contracts then outstanding under the agency agreement herein. 
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After default upon the contract by Stone & Company, the defendant 
in error terminated send cancelled same, as she had a right to do 
under the forfeiture clause therein. This cancellation became 
effective on or about November 14, 1930. 

At this time defendant in error had received from Stone & 
Company, under the terms of the contract, the sum of $166,535.24. 
During the time defendant in error had received these payments of 
money from Stone & Company under the contract, she had paid to 
plaintiff in error from time to time, amounts which the evidence 
discloses, totaled $26,218.77. Plaintiff in error in this suit 
claims that defendant in error owes him a 5% commission upon the 
total amount that she was to receive frm Stone & Conpany, under 
the above contract, and urges as his reason therefor, that when 
defendant in error exercised her right of forfeiture of the Stone 
& Company contract, and cancelled the same, she took the unsold 


portion of the premises then reverting to her because of the can- 


' eellation, in full settlement and satisfaction of the balance of 


the $668,644.00 that was expected to accrue to her, and that her 
taking the unsold portion of the premises back was equivalent to 
her receiving the unpaid portion of the aforesaid total swum, which 
she would have received had the venture terminated in the manner 
evidenced by the contract. Plaintiff in error in his declaration 
Claimed that there was therefore, a total commission due him of 
$35,452.00, that he had been paid thereon the sum of $25,958.00, and 
that there was a balance due him of $7,475.00. 

Plaintiff in error relies largely upon the case of Crane v. 
Eddy 191 Ill. 645. That case differs from the present case in 
its essential elements. In that ease, Eddy sold premises belong- 
ing to Crane, for which his total canmission was to be $854.24. 
Crane took notes and mortgage from the purchaser as part of the 
purcha se price of the premises so sold. ‘he purchaser defaulted 
therein and Crane brought his bill of foreclosure and proceeded 


toa final decree. At the sale of the premises by the Master, Creme, 
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in open competitio, bid in the prenises for the full amount re- 
maining due upon the purchase price, anc costs, and executed a re- 
lease therein to the master in full satisfaction of the debt and 
interest due him. After this occurred, Eddy brought suit for the 
balance of his commission. It was held that Eddy was entitled to 
such commission, as Crane bid in the premises for the full amount 
of the purchase price remaining unpaid, together with costs, and 
the fact that no one raised the bid or that no one redeemed from 
the sale, did not change the fact that the purchase notes given 
upon the purchase debt were fully paid and satisfied by the sale to 
Crane. The court held that the debt for the purchase money had been 
paid and discharged in the manner provided by the contract, by public 
sale of the premises; ani that since Crane at such sale, had bid in 
the premises for the full amount due, that he had thus accepted and 
purchased them for this amount, and that Eddy was entitled to his 
commission. 

The contention of plaintiff in error herein that defendant in 
error by exercising her right of forfeiture of the contract with 
Stone & Conpany upon its default and insolvency, and the resulting 
condition that the unsold premises then reverted to defendant in 
error relieved fran the cmtract with Stone & Company was a full 
receipt and realization by the plaintiff in error of the total sum 
that was to have been received by her upon a successful conclusion 
of the said contract, is without merit. The title never passed 
from defendant in error to Stone & Company. Had title to the premises 
been in Stone & Company, the receiver thereof would have licuidated 
the unsold portia of the premises, in the administration of the 
insolvent estate. In the Crane case, supra, Crane conveyed the 
legal title to the premises to the purchaser, Jernbers, and thereupon, 
Jernberg became the owner of the legal title to the premiseg, subject 
only to the mortgage lien. 

In this case it appears fram the letter of the defendant in 


error to the plaintiff in error, under date of August 2, 1928, 
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that the plaintiff in error was to receive as his pay and commission 
for services rendered in connectim with the contract between defend- 
ant in error and Stone & Campany, a 5% commission, limited in all 
events to the aggregate amount that defendant in error was to re- 
ceive upon the final consummation of the Stone & Company contract. 
This total amount that could have come to defendant in error was 
$668,644.00, as aforesaid, and the greatest amount of commission 
that plaintiff in error could possibly receive thereunder, would 
be $35,432.00. It will be observed by the terms of the letter that 
the comrission is "To be paid to you if and when the purchase price 
is received by me at the rate of 10% of the payments received by me 
on account of the sales price." 

Parties to a written instrument are bound by the terms thereof 
end when the same are fairly clear and unequivocal, strainéd cm-= 
structions thereof are not warranted to make such contracts speak 
in different terms than reasonably appear therein. The language 
and intent of the letter from defendant in error to plaintiff in 
error is reasonably clear, and it is manifestly apparent that 
Plaintiff in error's commissim was to be based upon the money 
received by defendant in error from Stone & Company under her 
contract with them, and that she was to remit to plaintiff in 
“error payments on his total commission of $33,432.00 at the rate 
of 10% of such payments received by her fran Stone & Company. The 
evidence discloses that defendant in error did this. It can not 
fairly be said that defendant in error in her letter to plaintiff 
in error, agreed or promised to pay plaintiff in error any fixed 
or certain amount, or that defendant in error did therein un- 
conditionally promise to pay any sum of money to plaintiff in 
error; but her agreement was to pay to plaintiff in error 10% of 
all remittances received from Stone & Company, under the contract 
with her, until plaintiff in error should have received a total 


sum of 5% upon $668,644.00, being $33,432.00, Her letter expressly 
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_ 
stated that plaintiff in error's commission was to be paid to 
him "if and when" the payments were received fron Stone & Company, 
and at the rate of 10% of such payments until he received his 
aforesaid total of 5%. 

It is apparent that plaintiff in error's maximum commission 
was dependent upon and contingent upon the final consummation of 
the contract with Stone & Company. As above stated, no uncondition- 
al promise is therein contained to pay plaintiff in error any fixed 
or certain swum of money, but only the agreement to pay him certain 
amounts, if and when, the sums out of which such amounts were to be 
paid were received from Stone & Company. Her promise to pay is 
conditional, and emditioned upon first receiving the principal 
sums from Stone & Company out of which plaintiff in error was to 
receive his comission. 

We do. not consider that the election of defendant in error 
to exercise her right of forfeiture of the contract with Stone 

& Company, upon its bankruptcy, was equivalent to a full satisfacti on 

| of the remaining unpaid purchase price that defendant in error 
was to receive in event of the entire consummtion of tlhe contract. 
The reversion of the unsold property to defendant in error was 
incidental to the default of Stone & Company, and was sae thing 
over which defendant in error could exercise no choice or control. 
Under such cirewstances, the unsold property that was involved in 
the contract with Stone & Company naturally reverted to defendant 
in error. She was the true owner of the property at all times, and 
her conveyance to the Elmhurst State Bank as trustee, was merely in 
order to provide for any contingency that might happen to her, and 
to insure that legal title might be made to purchasers to the lots 
at such future time as they might complete the final payments thereon. 
We do not deem the above to amount toa receipt by defendant in error 
of the sum of $502,108.76. which was the difference remaining le tween 


what defendant in error did realize under her contract with Stone & 
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Gompany and what she would have realized in the event of the 





actual consummation thereof. Ash v. Oppman 199 Ill. Apo. 573; 
Matteson v. Walker 249 Ill. App. 404; Nudelman v. Wildes 160 

Ill. App. 134. 

The payment of cmwmmission to be received by plaintiff in 

error was based upon the Stone & Company contract, and based 

upon the receipt of such moneys thereunder as was actually paid 
by Stone & Company to defendant in error, pursuant to such agree- 
ment. The evidence discloses that the defendant in error complied 
with her agreement to pay plaintiff in error in the manner as set 
out in her letter. There was not sufficient money received by 
defendant in error fran Stone & Company to entitled plaintiff 

in error to receive his maximum commission. It appears. that 
defendant in error had slightly overpaid plaintiff in error with 
respect to the money due him fran her receipts from Stone & 
Company under the terms of her agreement with plaintiff in error. 
It appears from the evidence that defendant in error owes plain- 
tiff in error nothing because of his action against her. The 
judgnent of the trial court was correct, and is affirmed. 


Judgnent affirmed. 
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STATE OF ILLINOIS, i 
SS 


SECOND DISTRICT I, JUSTUS L. JOHNSON. Clerk of the Appellate Court. in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


day of 





Appellate Court. at Ottawa. this 


_in the year of our Lord one thousand nine 





hundred and thirty- 











Clerk of the Appellate Court 


(73815—i5M—8-32) 23337 
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Begun and held at Ottawa, on Tuesday, the third day of Octobér, i 
the year of our Lord one thousand nine hundred and thirty-three, 
Within and for the Second District of the State of Illinois: 

resent-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 
Hon. BLAINE HUFFMAN, Justice. 
JUSTUS L. JOHNSON, Clerk. Pu 


E. J. WELTER, Sheriff. DA 2 TeAe 630 
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BE If REMEMBERED, that afterwards, to-wit: On 
023 
DEC & {903 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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General No, 8698 Agenda No. 9 
In the Appellate Gourt of Illinois 
Second District 
October Term, A.D. 1933 
The City of Waukegan, 


appellee, 
Interlocutory 
Vs. Appeal from Circuit Court, 


Lake County 
Egith T. Higley, et al, 
(George W. Cummings, 
appellant), 


HUFFMAN-J, 

This appeal is prosecuted by appellant herein from an order 
of the circuit court of Lake county, denying the motion of appellant 
to dissolve a temporary injunction that had issued at the instance 
of appellee. 

On July 5, 1928, at a meeting of the city council of the city 
of Waukegan, the following resolution was presented; 


"Whereas, it is desirable and necessary for 
the City of Waukegan to have an administration 
building for the transaction of its business, now, 
therefore 


Be it resolved by the council of the city of 
Waukegan: 


Section 1. That the said City shall purchase 
from Egith T- Higley, Frances lL. Higley and Violet E- 
Johnstone, for the purpose of a city hall, the follow- 
ing described real estate situated in the City of 
Waukegan, Lake County, Illinois, to-wit: 


The East Two hundred (200) feet of the follow- 
ing described real estate, to-wit; Lots five (5), 
six (6), seven (7) and eight {8 in Block nine (9) 
Original Town of Little Fort (now city of Waukegan) 
for $100,000. 


Section 2. That the said City shall pay 

in cash upon delivery to it of a warranty deed 

to the above deseribed premises, the sum of 
Twenty Thousand Eight Hundred Dollars ($20, 300.00) 
and assume and agree to pay a trust deed encum— 
brance now upon said property amounting to Seventy 
Wine Thousand Two Hundred Dollars ($79,200.00), 
Said trust deed indebtedness being evidenced by 
promissory notes payable on or before fifteen (15) 
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years from their date with interest at five and 
three quarters per cent (5%%) per annun. 


Section 3. That the Mayor and Gity Clerk 
be and they are hereby authorized and directed to 
execute a warrant on the proper fund for the pay- 
ment of the above mentioned sum of Twenty Thousand 
Eight Hundred Dollars ($20,800.00) and that the 
warranty deed, subject to the above mentioned en= 
cumbrance, be accepted." 

The resolution after being presented and read on the above 
date was placed on file and came before the said council at its 
méeting on July 13, 1928, at which meeting the resolution was 
formally adopted by the said city council. fThe city at that 
time was under the commission form of government, having a mayor 
and four city commissioners. A yea and nay vote was taken and 
recorded at the meeting of July 13, 1928. The mayor and three 
city commissioners.were present. Wo vote was cast against the 
resolution, and all present voted in favor thereof. Pursuant 
to the terms of the above resolution, a deed of conveyance was 
made and delivered to the city of Waukegan for the Lai criduibes, 
Under the terms of the resolution, the city paid $20,800 of the 
purchase price in cash upon delivery of the deed for the premises, 
subject to a trust deed securing notes eggregating #79,200, which 
the city assumed and agreed to pay. Subsequently the city went 
into possession of the premises and spent approximately $20,000 
in the remodeling of the buildings thereon, in order to render 
the same suitable for the purposes purchased. The city remained 
in possession and occupancy of the premises and the buildings 
thereon for more than three yeaxj, using the same for the purposes 
for which the premises were purchased. During such time the city 
did not retire any of the indebtedness evidenced by the notes, 
totalling $79,200. 

On or about August 31, 1932, suit was instituted upon seic 
notes in the circuit court of Lake county, against the city. The 


city brought its bill of complaint to restrain appellant herein 


and others, from further proceeding in the above action upon tie 
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notes and trust deed. Temporary restraining order issued in said 
cause against the defendants in that bill of complaint. Appellant 
moved to dissolve the temporary injunction because of the insufficiency 
of the bill of complaint, which motion was denied. Appellant prose- 
cutes this appeal from the judgment of the court in denying the motion 
to dissolve the said injunction. 

Appellee in its bill for injunction in this case recites that 
the said city was under a commission form of government consisting 
of a mayor and four commissioners; that the resolution to purchase 
the above property for city hall purposes was duly passed by the 
city council at a meeting on July 13, 1928, with the mayor and 
three commissioners present; that no votes were cast against the 
adoption of the resolution, and all present at such meeting voted 
in favor of the same; that pursuant thereto warranty deed was 
issued and delivered for the premises, to the city, and that the 
sum of $20,800 in cask was paid upon the purchase price of the 
premises, according to the terms of the resolution, and that the 
city did assume and agree to pay #79,200 as provided by the trust 
deed. The bill further states thet the city went into possession 
of the premises and remodeled the same, spending %18,845.33 in 
such work; and claims that the building no longer meets the needs 
of said city and is undesirable for the uses and purposes for which 
the same was purchased and remodeled. 

It further appears by the bill that the form of city adminis- 
tration has been changed from the commission form, and that the 
city government is now conducted by a mayor and alderman; and 
that this bill was brought to restrain the collection of the 
balance of the purchase price of the said property purchased by 
the city from the Higleys and others, as aforesaid. The principal 
relief sought in the bill is the rescission of the purchase con- 
tract for the above property, and a cancellation of the notes and 


obligation thereunder assumed, and the bill prays that the act 
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of purchase thereof and notes issued therefor and all obligations 
thereunder arising on the part of the city may be cancelled and 
rescinded and held for naught, and that the appellant who is the 
holder of said notes, his attorneys and agents, his assignees, 

and ali persons claiming through or under him may be permanently 
enjoined and restrained from taking any steps to collect thereunder 
or taking any steps to attempt the collection of the principal and 
interest thereon, 

Such action is in conflict with the holding of the Supreme 
Gourt of Illinois in the case of Stripe v. Yager, 348 Ill. 362, 
which was a direct proceeding in chancery brought for the purpose 
of enjoining the furtherance and the carrying out of the provisions 
as contained in the above resolution of the city council of Waukegan, 
passed under date of July 13, 1928, for the purchase of these prem- 
ises. It was held in that case thet the city of Waukegan had a law 
ful right to purchase the premises for the purposes indicated, and in 
the manner in which they were purdhased. The above case not only 
determined the right of the city to make such purchase, but fixed 
its liability therefor. 

The pill herein seeks to inject fraud into the transaction of 
the purchase of the property. The ellegations of the bill in this 
respect aré all directed toward the owners of the property and the 
mayor of the city at the time of such purchase, and the allegations 
of collusion as between these perties are based purely upon informa- 
tion and belief. This purchase was made by act of the common council 
of the city of Waukegan and there is no charge in the bill of fraud 
upon the part of that governing body. It has been held that the 
acts of the members of a city council who vote for any measure 
can not be impeached by an inquiry into the motives of the members 
ef such council who vote for such measure. It is a well known rule 


of law that the knowledge and good faith of a legislature are not open 
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to question and its motives can not be inguired into. The courts 
must always assume thet the legislative discretion has been properly 
exercised, Murphy v. C.R.I. & P. Ry- Co., 247 Ill. 614, 619; and in 
that case on page 619 of the opinion, it is said: "We know of 

no reason why the same rule should not govern in the case of the 
exercise of legislative power granted to a city council." The 
Supreme Court in the Stripe v. Yager case, supra, held that the 
act of the city council of Waukegan in the purchase of this pro- 
perty was a valid exer@ise of its powers; therefore, the motives 
for the passage of such resolution by the members of the city 
council are not now open to inquiry. It is stated in the case 

of Tribune Co. v. Thompson, 345 Ill. on page 443 of the opinion, 
that: "The motives of a city council in the exercise of its legis- 
lative powers can not be made the subject of inquiry by the courts. 
Whether, in the light of subsequent events, good judgment was 
exercised by the city council * * * * * is a question with which 
the court has no concern." 

There is no attempt made in the bill of complaint to challenge 
or impugn the motives or purposes of the common wounnds of the city 
of Wauk2gan, in the aforesaid transaction. As previously stated, 
all allegations of improper conduct and fraudulent purposes are 
directed toward the then mayor of said city, and the owners of 
these premises, and such allegations are based only upon informa 
tion and belief. Gities act by and through their common councils. 
Changes in city administration can not be permitted to impair the 
legal and binding obligations of former city administrations. The 
. bill of complaint is totally silent as to any fraud or improper 
motives on the part of the common council of the city of Waukegan 
in Batter and no facts are alleged therein which would authorize 
a@ court of equity to interfere with the enforcement of appellant's 


Tights. The judgment of the circuit court denying the motion of 
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appellant to dissolve the temporary injunction issued herein is 
reversed and this cause remanded with directions to said court 


to enter its order dissolving such temporary injunction. 


Reversed and remanded with directions 
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STATE OF ILLINOIS, i 
8s 


SECOND DISTRICT I. JUSTUS L. JOHNSON, Clerk of the Appellate Court. in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


day of 





Appellate Court. at Ottawa. this 


in the year of our Lord one thousand nine 





hundred and thirty- 











Clerk of the Appellate Court 


(73815—5M—8-82) S307 
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AT A TERM OF THE AWPEL COURT, 





Begun and held at Ottawa, on Tuesday, the third day of O¢tober, in 
| the year of our Lord one thousand nine hundred and thirty-three, 
Within and for the Second District of the State of Illinois: 
Mresent-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 

Hon. BLAINE HUFFMAN, Justice. 


JUSTUS L. JOHNSON, Clerk. Dy Ps 4 ke 6 8 he 


H. J. WELTER, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: On 
DEC 6 1933 the opinion of the Court was filed in the 
Clerk’ s¥oiftice of said Court, in the words and figures 


following, to-wit: 
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General No. 8704 Agenda No. 12. 
IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


OCTOBER TERM, A.D. 1933, 


Margaret A. Hess and J. L. Hess, 
Partners under the name of 
The Hess Agency, 

Appellees, 

Appeal from Circuit 
VS. Court, Lee County. 

Howard Murray, 

Appellant 
HUFFMAN-J, 

This is an action brought by appellees to recover for 
commission claimed due from appellant pursuant to an agree- 
ment between the parties for the sale of appellant's farm, 
consisting of 200 acres. Appellees contend that appellant 
entered into an agreement with them as his agents for the 
sale of this land and agreed to pay them a commission of %400 
in the event they sold the land at $150 per acre, 

The evidence discloses that appellees interested one 
Carl Blum in the purchase of appellant's farm and that after 
some negotiation back and forth between the prospective pur- 
chaser and appellant, that an offer of ($319,000 was finally 
secured by appellees from the said Blum and agreed to by the 
appellant. The details of the purchase and the manner in which 
the sale price was to be paid, is claimed by appeliees to have 
been gone into fully and to have been understood and agreed 
to by appellant. Appellees claim that due to the reduced price 
at which appellent was selling his farm, it was agreed between 
them that appellees’ comission should be reduced to $500. 


Following these negotiations between the parties, the appellant 


refused to sell the farm to the purchaser secured by appellees, 
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; — 
and negotiated a sale of the premises himself to another person 
for $1000 more mmey than the price that the said Blum was to pay. 
Appellees subsequently brought thelr suit in the justice of the 
peace court to recover their commission, where they recovered a 
judgment for the sum of $300. Upon appeal to the Circuit Court 
of Lee county, the cause was heard before the court without a jury. 
The court rendered judgment against appeliant in the sum of 5300. 
While the evidence is somewhat in conflict, yet, it discloses 
that appellees did secure such prospective purchaser for the sum 
of $19,000, and there are many, facts in evidence relative to the 
negotiations regarding the offer, the conduct of appellant with 
reference to reducing the sale price of his farm, and the reduct- 
ion of appellees' comrission. 

The trial court had the advantage of seeing and hearing the 
witnesses, and fram the state of the record herein, we are unable 
to say that the judgment is against the manifest woiek. of the 


evidence, The judgment is therefore affirmed. 


Judgement affirmed. 
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for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court. at Ottawa. this day of 
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gun and held at Ottawa, on Tuesday, the third day of Octobér, in 
Dche year of our Lord one thousand nine hundred and thirty-three, 
Within and for the Second District of the State of Illinois: 
Beeent—- The Hon. FRED G. WOLFE, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 
Hon. BLAINE HUFFMAN, Justice. 


JUSTUS L. JOHNSON, Clerk. 3 4 y, bake 6 8 Q! 


EH. J. WELTER, Sheriff. 
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General No. 8706 : Agenda No, 15 
In the Appellate Court of Illinois 





Second District 
October Term, A. D. 1933 
Charles E. Berry, Receiver of 
Farmers State Bank of Princeville, 
a corporation, 
appellant, 
Appeal from Circuit Court 
vs. of Peoria County 

Frank German and Sue D. Redfern, 
et al, 

appellees, 
HUFFMAN - J. 

This was a bill in chancery filed by appellant as receiver 
of the Farmers State Bank of Princevills, to foreclose a trust 
deed upon certain real estate. On January 2, 1925, Eleanor K. 
Graham and John B, Graham, her husband, made and executed their 
four promissory notes in the principal sums of $1000, $1300, $2000, 
and $1200 respectively, and secured the payment of said notes by 
trust deed upon certain real estate in Peoria county. The trust 
deed and noted were delivered to the above bank, where the mort- 
gagors obtained the loan. The bank later sold the $1000 note to 
appellee, Frank German and the #1300 note to appellee, Sue D. 
Redfern. The bank retained in its possession the two remaining 
notes given by the mortgagors as aforesaid. 

On May 18, 1931, appellant, Charles E. Berry was appointed 
receiver of the said Farmers State Bank of Princeville. Subse- 
quently he brought this bill in the circuit court of Peoria 
county to foreclose the trust deed. Appellees were made parties 
to the bill and filed their respective answers, setting up the 
purchase of the notes aforesaid from the bank, and alleging that 
they had a priority of lien upon the premises described in the 


trust deed, and to the proceeds to be realized from the sale 
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thereof, and that they were entitled to be satisfied out of the 
proceeds of such sale before any of the same was applied to the 
payment of the notes held by the said bank. Each of the appellees 
aiso filed a cross—-bill alleging in substance the same facts 

as set up in their answers and praying that the court would 
decree them to be entitled to be paid in full out of the pro- 
ceeds from the sale of the mortgaged premises, before any of 

such proceeds should be applied to the satisfaction and payment 

of the notes held by said bank. 

The cause was referred to the master, who found among other 
things, that the trust deed and notes were executed and delivered 
to the bank by the mortgagors as aforesaid; that the said bank 
sold and delivered the notes as aforesaid, to the appellees; that 
the bank retained possession of the two remaining notes; that all 
of said notes matured ab the same time and were secured by the 
trust deed without any preference or priority as to payment; 
that the bank by the sale and delivery of the notes to appellees, 
thereby lost its equality of lien as to the notes retained by 
said bank. The master held that the appellees were entitled 
to bexfiesk priority of lien over the appellant, and were en- 
titled to be first paid from the proceeds derived from the sale 
of the premises. The master found the total amount due upon the 
mortgage indebtedness and found that the sum of $1359.58 was 
due to appellee, Sue D. Redfern, and the sum of $1105.83 due 
to appellee, Frank German. He also found that after the payment 
of fees, costs and commissions, that the appellees should be 
paid, and that the appellant as receiver of said bank, was then 
next entitled to be paid from the proceeds of said sale. 

Appellant filed objections to the master's report, which 
objections were overruled by the master and permitted to stand 


as exceptions to the report upon the hearing before the court. 
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The court thereafter entered its decree overruling the exceptions 
to the master's report, and confirming same; finding that the 

said bank had sold and delivered the notes to appellees as claimed; 
that all of said notes matured at the same time and were secured 


by the trust deed without preference or priority; and that the 





bank by transferring the notes to appellees as aforesaid, thereby 
lost its equality of lien as to the notes retained by the benk; 
and decreed that the appellees were entitled to priority of lien 
over appellant, and should be first paid from the proceeds of 
the sale of said premises before appellant should receive any 
part thereof upon the payment of the notes held by it. 

Appellant complains of this ruling of the court and urges 
that it should be permitted to share equally with appellees in 
the proceeds arising from the sale of the premises, and that the 
Cause should be reversed and remanded with directions to enter a 
decree to that effect. 

This court had occasion to pass upon the identical question 
involved in this cause in the case of Peoples Natl. Bk. of Monmouth 
v. Johnson, 271 I11. App. 507, wherein this court held adversely 
to the contention of appellant. We reaffirm the position taken 
in that case, to the effect, that when a mortgagee assigns one 
or more notes and retains the remainder of the series, that in 
the thsence of an intention clearly to the contrary, the assignee 
of such notes is entitled to priority of lien as against the mort- 
gagee. It would be contrary to equity and good faith to permit 
the mortgagee, after receiving the money for this part of the 
claim, to come into competition with his assignee, when the pré- 
perty proved insufficient to pay the claims of both. The above 
case is conclusive of the question involved in this appeal, and 
the judgment of the circuit court herein, is affirmed. 


Judgment affirmed. 
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SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court. in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court. at Ottawa. this day of 


in the year of our Lord one thousand nine 








hundred and thirty- 
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Begun and held at Ottawa, on Tuesday, the third day of OctoBer, 
the year of our Lord one thousand nine hundred and ie ey, 
Within and for the Second District of the State of Illinois: 

Present-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 
Hon. BLAINE HUFFMAN, Justice. 


JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. at Pa Y.A, 630° 





BE IT REMEMBERED, that afterwards, to-wit: On 
DEC 6 1933 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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GENERAL NO. 8715 | AGENDA NO. 18 
IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


October Term, A.D. 1935. 


Richard Kutchback, by Lyle 
Kutchback, his Next Friend, 
Appellant 
Appeal fram Circuit Court, 
VS. Stephenson County. 
Oliver Miller, 
Appellee. 
HUFIMAN-J. 

Appellant instituted this suit in the Circuit Court of 
Stephenson county to recover damages fran appellee for personal 
injuries claimed by appellant to have been sustained because of 
the negligent operation by appellee, of his automobile. The 
accident, resulting in the injuries complained of, occurred on 
September 16, 1930, in the City of Freeport, Illinois. Richard 
Kutehback at that time was a child between five and six years of 
agee He was attending on that day a public school in said city 
of Freeport, knowm as the Lincoln Avenue School. Some 285 pupils 
attended this school between the first and sixth grades. On the - 
day in question and shortly before the hour of 12 o'clock noon, 
the first and second grades of said school were dismissed. Appel- 
lant was among those dismissed at that time. These two grades were 
composed of approximately 150 pupils. 

Appellant upon leaving the said Lincoln School was proceeding 
westwardly along the north side of Lineoln Boulevard. He started 
to run across this street to the south side thereof, and while in 
the act of crossing said street was struck by appellee's automobile. 
Appellant claims as 4 result of seid accident that he sustained 


serious injuries; that he received a fracture of the skull, which 


injured the brain and which necessitated a surgical operation upon 
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the skull and the brain; that as a result thereof, he has sustained 
@ paralysis of one side; that his nervous system is permanently 
weakened and injured; and that his mental functions are ee 
injured and impaired. 

The declaration in this case consisted of eight counts, the 
first 4 of which were based on negligence and the Sth., 6th., 7th 
and Sth counts alleged wilful and wanton conduct on the party of 
appellee. The trail court took counts 3, 5, 6, 7 and 8 fran the 
consideration of the jury. The verdict of the jury wes in favor 
of the defendant below, and plaintiff below has prosecuted this 
appeal. 

Appellant urges for reversal that the court erred in giving 
instructions numbers 8, 9 and 13 on behalf of appellee. Defend- 
ant's given instruction #8 is as follows: "You are instructed 
that if you find fran the evidence that the injury to the plain- 
tiff resulted directly and proximately from his own negligence 
and not directly or proximately from any negligence of the defend- 
ant, then and in that case the plaintiff can ot recover and yowr 
verdict should be for the defendant." It was error to give this 
instruction, as the appellant was under seven years of age and 
the rule of contributory negligence does not apply in such case. 
Chicago City Ry. Co. v. Touhy 196 Ill. 410; I.C. R.R. COe Ve 
Jernigan 198 Ill. 297; Fannon v. Morton 228 Ill. App. 415. 

P Defendant's given instruction number 9 is as follows: "The 
court instedatn the jury that regardless of the speed of the 
defendant's car at the time of the accident and immediately 
prior thereto, as you may find the same from the evidence, you 
cannot find for the plaintiff unless you likewise find from the 
evidence that such speed was the proximate or direct cause of 
the accident." This instruction was erroneous because it limited 
the question of negligence on the part of the defendant to purely 


one of speed, and disregarded all other elements of ne gligencé. 
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- Defendant's given instruction number 13 is as follows: "If 
you find from the evidence in this case that the plaintiff ran into 
the side of the defendant's car you should find the defendant not 
guilty." This instruction was erroneous because it eliminated and 
disregarded all elements of negligence on the part of the defendant, 
and stated to the jury that if the plaintiff ran into the side of 
the defendant's car that they should find the defendant not guilty. 
This instruction not only eliminated all questions of negligence on 
the part of the defendant but it ignored the fact that contributory 
negligence is no defense against a child under seven years of age. 
In line with the above instruction, defendant submitted a 
special interrogatory, which the court granted and gave to the 
jury and which is as follows: "Did the plaintiff in this case, 
Richard Kutchback, run into the side of the automobile driven by 
the defendant, Oliver Miller? Answer "Yes," or ‘No." The jury 
answered this interrogatory, "Yes," and returned a verdict of 
not guilty. Appellant urges that it was error to give the above 
interragatory. This interrogatory was improper to be submitted. 
It related only to evidentiary facts and presented such facts to 
the jury as material and controlling, when they were not. Chicago 
City Ry Co. v. Jordan 215 Ill. 390. 
For the reasons above indicated, this case is reversed and 


remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, f 
Ss. 
I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


SECOND DISTRICT 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 
affix the seal of said 


day of 


In Testimony Whereof, I hereunto set my hand and 





Appellate Court, at Ottawa. this 
__in the year of our Lord one thousand nine 








hundred and thirty- 
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Jess Sheets, as Administrator of the Estate of Walter 
F. McWade, Deceased, Appellee, v. Chicago & East- 
ern Illinois Railway Company, a Corporation, Ap- 
pellant. 


Appeal from Circuit Court of Vermilion County. 


Or oO 
Aprit Term, A. D. 1933. Fi 6K 
Gen. No. 8752. Agenda No. 10. 


Mr. Presmine Justice Niewaus delivered the 
opinion of the court. 

This is an appeal from a judgment in favor of ap- 
pellee, Jess Sheets who is sueing as Administrator of 
the Estate of Walter F. McWade, deceased, for the 
benefit of the next of kin of the deceased, in an action 
on the case for $1,000.00 damages, for causing the 
death of the deceased in an automobile crossing acci- 
dent at a country crossing on the railroad of the 
appellant about four miles north of Danville, on 
December 20, 1930. 

The appellant makes the following statement in his 
brief, concerning the case and the pleadings therein: 

“<This action was brought to the May term, 1931, of 
the Cireuit Court of Vermilion County, against the 
Chicago & Eastern Illinois Railway Company, Town 
of Newell, in Vermilion County, Illinois, a municipal 
corporation, J. W. Justice, Commissioner of Highways 
of said Town, and Walter DeNeal, a farmer who owned 
land on the west side of the railroad. 

The declaration was in three counts, and each count 
averred that the railroad track ran in a northerly and 
southerly direction through the Town of Newell, and 
that there was a country road which ran in an easterly 
and westerly direction at right angles across the 
double tracks of the railroad; that Walter DeNeal 
owned the land on the west side of the railroad cross- 
ing, and that Walter DeNeal negligently constructed 
and maintained a fence, consisting of boards and posts, 
from the south side of said highway north a distance 
of forty feet, and then placed a board gate from that 
point to the north side of the highway; and that the 
railroad placed its wire fence over said board fence 
south of said gate; and that the Town of Newell and 
J. W. Justice, Highway Commissioner of said Town, 
knowingly and negligently permitted said Walter De- 
Neal to so obstruct and close said public highway on 
the west side of said railroad crossing; that the rail- 
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road at that point was on a grade of, to-wit: eight 
feet, and that there was no warning and no gate, fence, 
barricade, or other obstruction in said highway, on the 
east side of said crossing, to give notice to the travel- 
ing public that the highway was closed on the west 
side thereof; that Walter F. MeWade was riding in a 
Chevrolet coupe driven by Mary Elizabeth Sheets in 
a westerly direction on said public highway, and in the 
exercise of all due care and diligence for his own 
safety, and was struck by a south-bound train travel- 
ing on the west track over said highway crossing, and 
was killed, leaving his father and mother and three 
brothers and sisters as his next of kin. 

Each count was substantially the same, except that 
in the first count the negligence alleged against the 
railroad company was that it ran its train at sixty 
miles an hour; and, in the second count, alleged that it 
rang no bell or sounded a whistle, as required by stat- 
ute; and the third count alleged that the above situa- 
tion created an extraordinary hazardous, unsafe and 
dangerous crossing, and no particular negligence was 
alleged against the railroad, except that it ran its train 
on said track with knowledge of said alleged dangerous 
and hazardous crossing.’’ 

As to the Personnel of the Parties and manner of 
the accident, the appellant’s counsel say: 

“‘In this case the evidence shows that Walter Mc- 
Wade was a young man nineteen years of age, and 
lived at Pittsburg, Pennsylvania, and was a Junior 
attending school at the University of Illinois, at 
Urbana, Illinois. He was an honor student at his home 
high school, and was making good grades in school in 
an engineering course, and a very promising young 
man. At the time of his death he was riding in a 
Chevrolet coupe belonging to Mary Elizabeth Sheets, 
who lived at the little town of Bismarck, in Vermilion 
County, about three and one-half miles north of the 
scene of the accident, and she was about the same age, 
and was a school teacher. McWade had been keeping 
company with Miss Sheets, and had frequently visited 
at her home. On December 20, 1930, he left the Uni- 
versity and was on his way to his home in Pennsyl- 
vania, and stopped at Danville about two o’clock in 
the afternoon, where he met Miss Sheets, and intended 
to spend a few hours with her before leaving by train 
for his home. The weather was fair and dry, and Miss 
Sheets had her automobile, and together they started 
out for a drive, killing time until his train was due. 

From Danville north is a paved highway known as 
the ‘‘Dixie,’? and from it about three miles north of 
Danville is a gravel road that goes east across the 
railroad of appellant, at what is known as the West 
Newell road; then east of the railroad is another 
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gravel road that goes north, known as the Bismarck 
road. One mile north of the West Newell road there 
is a dirt road that goes west from the Bismarck road, 
across the railroad tracks, at which place the accident 
occurred. 

The accident occurred a little after three o’clock in 
the afternoon, and Miss Sheets was riding on the left 
side of the Chevrolet coupe, and driving the car, and 
McWade was sitting at her right. The only evidence 
as to what they were doing at and before the time of 
the accident appears in the testimony of Bert Boswell, 
a witness for the plaintiff, who was in a field just east 
of the crossing. He said that the automobile was go- 
ing west towards the crossing; that he was in the field 
to catch his horses; and that the automobile was going 
slowly, perhaps seven or eight miles an hour, and the 
occupants seemed to be busily engaged talking to each 
other and looking in no direction; that the automobile 
went up, and momentarily stopped with the front 
wheels apparently over the east rail, or northbound 
track, and suddenly the automobile seemed to lurch or 
jump forward and stop on the west, or south-bound 
track, and at about the same time the south-bound 
train of the defendant struck the automobile. Two 
men, H. M. Smitha and Fred F. Fearheiley, riding in 
the engine on the fireman’s side, corroborated the wit- 
ness Boswell as to the fact that the automobile mo- 
mentarily stopped on reaching the northbound track, 
and then suddenly lurched forward and stopped on the 
southbound track at practically the same time as the 
engine reached that place. When the automobile 
lurched forward, one of the witnesses could see exhaust 
come out from the rear of the automobile.”’ 

Bert Boswell, who was a witness in the case, and 
apparently the only eye witness to the accident, in 
which appellee’s intestate was killed, testified as 
follows: 

‘¢At the time of the accident I was living about forty 
rods east of the crossing on the north side of the road. 
I had lived there about three months. I was in the 
field close to this crossing at the time of the accident, 
after my horses. I judge I was about seventy-five feet 
east and a little to the north of the crossing, probably 
twenty-five feet out in the field. I was cornering the 
horses, trying to get hold of them in the corner, the 
corner there right by the crossing, at the southwest 
of my corn field. I saw the automobile come from the 
east. There were two init. I did not know them at 
that time. It turned out later to be Mr. McWade’s son 
and Miss Sheets. Miss Sheets was driving the car. 
Walter MeWade was riding with her on the north side. 
The sun was shining, I believe. I was after my horses 
there, and I heard the train coming. I heard them 
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whistle at the crossing a mile north of there, and if 
they got down there I would have the horses to run 
around all over the field again if I did not catch them 
there. My horses were afraid of a whistle. There was 
no whistle whatever. The bell was not ringing. I 
would judge the train ran south of the crossing one 
hundred fifteen to one hundred twenty rods, something 
like that, I never measured it. I am not much experi- 
enced in estimating the rate of speed of trains, but 
the train was going pretty fast; I would judge, just 
guessing, that train was going about sixty-five miles. 
I have had no occasion to become familiar with the 
rate of moving trains or automobiles. I have an opin- 
ion as to how fast the train was going. I think about 
sixty-five miles. The automobile was. going slow, I 
would judge about seven or eight miles per hour. After 
they got by me I did not see either of them in the ear. 
I could not see them. 

Q. Have you any way of knowing from what you 
saw whether either of them looked to the north or to 
the south? 

I do not. 

Or what they were doing after they got by you? 
No, sir. 

Or where they were looking? 

No, sir. 

Or as to whether they did or did not listen? 

. I couldn’t say. 

This automobile approached the track on an incline. 
The auto pulled up with the front wheels about to the 
east rail and stopped, as though to shift gears or to 
stop, which, I could not tell; anyway, it stopped, just 
a short time. Then it lurched forward just as the train 
came down there. There are two tracks there. The 
train was coming on the west track from the north. 
There is a curve up about the woods. As the train 
approached from the north or east the woods would be 
between you and the train. The accident happened 
on the west or southbound track, I could not see 
whether the auto was standing or moving at the time 
of the actual collision. I do not know of anybody else 
at the crossing who witnessed the accident but myself. 
I went over to the crossing after the accident. I found 
parts of the automobile along the track. I found the 
body of the girl about one hundred fifty feet lying to 
the west of the tracks, down near the west right-of-way 
fence, but inside the right-of-way. I do not know 
where McWade’s body was found. After the accident 
the train backed to the crossing.’’ 

The trial of the case resulted in a verdict finding 
the appellant guilty and assessing the damages sus- 
tained at $1,000.00. The appellant made a motion for 
a new trial and a motion in arrest of judgment. Both 
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motions were overruled by the Court; and the Court 
thereupon rendered judgment against the appellant 
on the verdict. This appeal is prosecuted to reverse 
the judgment. 

The main question presented for review is one of 
fact, namely, that the verdict is against the weight of 
the evidence; especially in the matter of the care exer- 
cised by the deceased who was riding in the automo- 
bile in which he was killed, as a guest; and it is 
strongly argued that the deceased was not in the ex- 
ercise of such care for his own safety as the law re- 
quired of him. The evidence in the record, however, 
discloses, that the argument on this feature of the case 
is not well founded; and that the jury were warranted 
by the evidence in their finding in that feature of the 
case and in returning the verdict that they did. & 


in examination of the evidenee 
in ithe record,-.does not; disclose any 
reversible error; and the judgment is 
herefore affirmed. 


JUDGMENT AFFIRMED. 
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Illinois Power & Light Corporation, a, Corporation, 
Appellant, v. Albert Overstreet, Appellee. 


Appeal from Circuit Court of Vermilion County. 


cy ry 
Aprit Term, A. D. 1933. ) ad ey 
fe © fed 


Gen. No. 8755. Agenda No. 13. 

Mr. Presmwine Justice Nimuaus delivered the 
opinion of the court. 

This case was commenced by the Appellee, Albert 
Overstreet, in the Circuit Court of Vermilion County 
against the Appellant, Illinois Power & Light Corpo- 
ration, to recover damages for personal injuries suf- 
fered by him while riding in an automobile on North 
Vermilion Street in the City of Danville as the guest 
of the owner of the car, Norman Dale. The automobile 
in question at the time was driven by Dale; and collided 
with a snowplow operated by the appellant on North 
Vermilion Street during a snow storm. The collision 
occurred about 1:30 A. M. on March 22nd, 1932. The 
appellee, who is a traveling salesman by occupation, 
was a witness in his own behalf on the trial of the 
case, and gave the following account of the place and 
the manner in which the accident happened: 

“On March 22nd, last, I suffered an accidental in- 
jury. It was about 1:30 o’clock A. M. on March 22, 
1932, and the accident happened on North Vermilion 
Street in the six hundred block right about opposite 
the vacant lot North of Millikin’s Dry Cleaning. That 
is on Vermilion Street in Danville, and that street runs 
north and south, and that is six blocks north of the 
center of Danville, and there is a railroad up there 
crossing Vermilion Street east and west, called the 
Big Four, and the accident happened about 125 to 150 
feet south of the south rails of that track. I was rid- 
ing as a passenger in Norman Dale’s car. I was a 
guest and riding without pay. We were going north 
on Vermilion Street, and were up to this point in the 
automobile. As we went up there it was snowing and 
the wind was blowing, and the snow whirling around. 
It was a heavy snow storm. I saw some automobiles 
out, and as we went north we passed cars going south 
on Vermilion Street. One car passed us going north 
in the four hundred block right by Uncle Joe Cannon’s 
house. We had been down town. I should say Ver- 
milion Street was probably sixty feet wide, and was 
a paved street, asphalt, and brick in the center, and 
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with two street car tracks in the street, a double track, 
two rails for each track, or four rails. As we went 
north approaching that location there was an automo- 
bile in the block south of there along by where Dr. 
Cloyd lives, about a half block south of where the acci- 
dent happened. It was standing along the east curb 
headed north, and I saw the tail light which was red, 
about fifty feet before we got to it, and there was an- 
other car in the next block up along by Millikin’s 
parked near the curbing. I could see the tail light or 
red light, but could not see the car until we got closer. 
I was sitting on the right hand side in the automobile, 
and there was no windshield wiper in front of me. 
There was one on the other side, in front of the driver. 

There is a Church there, and south of the Church is 
an east and west street called Davis Street, and that 
is the first street south of the railroad. From that 
street up until the time the accident happened I would 
say we were not going over twenty miles an hour, be- 
cause Mr. Dale and I were riding along and we thought 
we heard a train, and started to slow down. We knew 
we were coming to the railroad track, and didn’t know 
whether the gates were down. Yes sir, I knew there 
was a railroad track there, and I cross it every day 
almost. We were along by Millikin’s when I thought 
I heard a train, and the driver eased up the throttle 
and let it coast. There were head lights on our auto- 
mobile. 

At that time from Davis Street north it was snow- 
ing and blowing, I would say almost a blizzard. I was 
on the right side of the car as we drove ahead going 
north leaned forward on the seat in order to watch 
and lookout. I was paying more attention to what 
was along the curbing, as well as what was in front 
of us, because the windshield was partly covered with 
snow and I couldn’t see out the side window. I was 
looking along the curb so as not to run into any ear, 
and warn the driver. 

Our automobile was straddling the right hand rail 
of the east street car track, and we were riding up 
there and Norman says: ‘My God, look there.’ And 
before he got it out of his mouth, my face was in the 
windshield. After he made that remark I saw we had 
run into a big object which I afterward found to be 
a snow plow in front of us on the rails on the east track 
of the double tracks. I didn’t see any light on the south 
end. If there was any I didn’t see it. I was looking 
ahead. No sir, there was no person with a lantern 
guarding it in any way, or any lights or watchman. I 
couldn’t see whether the gates of the railroad were 
down from that distance. It was snowing too badly. 

When we ran into this sweeper, and my head went 
into the windshield, I got cut across the eye, and under 
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the chin, and my tongue, and I was bruised up, my 
legs and other parts of my body. No sir, I didn’t have 
any of those injuries before. After my head went 
through the windshield I opened the door of the car 
and got out and walked over east to the curbing. 

I only noticed what I could see in the street when I 
got out as to what we had collided with. I saw it was 
a street car sweeper. I could tell what it was. It was 
a street car with a brush on the end of it. 

After I got over on the curb I fainted, and after that 
I don’t know what happened. I woke up on the operat- 
ing table at the hospital, but I have a vague recollection 
of being put ina car. There were no horns or warn- 
ing of any kind sounded as we approached this sweeper 
that I heard.’’ 

The declaration filed in the case consists of an 
original count and two additional counts. The original 
count charges general negligence on the part of the 
appellant’s servants in operating an electric car snow 
sweeper which resulted in the collision. The first addi- 
tional count alleges: 

‘“‘That in the course of its business the defendant 
operated an electric car of the weight of to-wit: ten 
tons, and of the height of about nine feet, and of great 
length, upon the front of which was attached a rotary 
sweeping brush, and which said car and brush was 
used for the purpose of sweeping snow off of the 
tracks, and right-of-way of defendant in said streets, 
and was commonly called a snow sweeper, which said 
sweeper was managed and controlled by divers ser- 
vants of defendant in the conduct of its business. 

That in and about the clearing of snow from the 
tracks, said sweeper, in charges and control of two 
servants, was going north upon the easterly one of the 
double track of defendant in said street, and had ar- 
rived at a point about 250 feet south of the Big Four 
Railroad crossing, and that in going north the east 
side of the sweeper was about ten feet east of the cen- 
ter of the street. 

Further avers that at said time, and for some time 
before, that there was a violent storm of wind and snow 
raging in said city, to such an extent that the snow 
surrounded, enveloped, and obsecured said sweeper, so 
that a person approaching such sweeper on the track 
from the south would not see and know of its presence 
until to-wit: five feet south of the sweeper, whereby 
danger of collision between the automobile in which 
he was riding, and such sweeper, and danger to pas- 
sengers in such automobile was imminent, which fact 
of danger and liability defendant, by its servants, then 
and there knew, or could have known by the exercise 
of due care on their part. 

That there was no warning light on the rear end of 
said sweeper to give warning to persons approaching 
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from the rear, or south, in automobile driven along 
said street, including plaintiff traveling as aforesaid, 
of the existance of said sweeper there on the track, sur- 
rounded by snow as aforesaid. 

That defendant, by its servants, in violation of duty, 
carelessly and negligently permitted and allowed the 
snow sweeper to stand there on the track, without such 
warning light in the rear, and that by reason of such 
carelessness and negligence, the driver of the automo- 
bile in which plaintiff was riding was not warned of 
the presence ofsaid sweeper, and said automobile in 
which plaintiff was riding ran with great force and 
violence into the rear end of said sweeper, and collided 
with the same.’’ 

The second additional count contains substantially 
the same averments concerning the alleged negligence 
of the appellant. 

The appellant demurred to the original count which 
charges general negligence; and the Court overruled 
the demurrer. A demurrer was also filed to the addi- 
tional counts, which was also overruled by the Court. 
The appellant thereupon pleaded the general issue to 
all the counts and the case proceeded to trial. The trial 
of the case resulted in a verdict finding the appellant 
guilty; and assessing the appellee’s damages at 
$6250.00. Appellant made—a—motion for a new trial 
and in arrest of judgment; both-motions-were denied ; 
and thereupon the Court rendered judgment _on—the 
verdict. This appeal is prosecuted to reverse the 
judgment rendered. 

Various questions are presented for review, and 
argued by the appellant. It is contended concerning 
the question of negligence which is charged against 
the appellant, that the verdict is against the weight 
of the evidence; and that the appellee was guilty of 
contributory negligence. These were the very ques- 
tions which were submitted to the jury for their con- 
sideration and determination; and it was the peculiar 
province of the jury to consider and determine them. 
The jury by their verdict, found adversely to appel- 
lant’s contention concerning the weight of the evidence 
upon the points referred to. An examination of the 
evidence in the record does not lead us to the conelu- 
sion that the finding of the jury was contrary to the 
weight of the evidence; and this Court would not be 
justified in holding, under the circumstances, that the 
jury should have determined the weight of the evidence 
on these controverted questions differently or other- 
wise. 

It is also contended, that the original count of the 
declaration which charges general negligence, is insuf- 
ficient in law to sustain the verdict. We cannot agree 
with this contention. The negligence charged in the 
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count referred to, concerns alleged improper and care- 
less operation of the electrically propelled snow plow 
ear; and is therefore within the rule defined by the 
Supreme Court in the case of Chicago City Ry. Co. v. 
Jennings, 157 Ill. 274. It was not error to overrule 
appellant’s demurrer to the count. 

Error is also assigned on the fact, that there were 
figures written on the back of the instruction concern- 
ing the form of the verdict which was given by the 
Court; but the record discloses that the figures were 
not there when the instruction was given. There is 
no evidence to show when the figures were put on the 
back of the instruction, nor who put them there; nor 
that they were considered by the jury, or that the jury 
saw them. We conclude, therefore, that there is no 
error in this feature of the case. 

Appellant also complains about the second and third 
instructions given for the appellee, but we find that 
these instructions are substantially a correct statement 
of the law pertinent to the facts shown by the evidence. 

Appellant also criticizes the Court’s modification of 
the 9th, 10th and 11th instruction presented by the ap- 
pellant. We find that the modifications of the instruc- 
tions were proper. The instructions as presented were 
misleading, and in conflict with the rule announced by 
the Supreme Court in Reivite v. Chicago R. T. Co., 327 
Ill. 207, and in Bernier v. Railroad, 296 Til. 464. 

Objections are also made by appellant’s counsel to 
the Court’s refusal to give appellant’s instructions 1, 
2, 3, 4, 5, 6, 7 and 8. To consider these objections in 
detail would unduly lengthen this opinion. It is suf- 
ficient to say, in reference thereto, that instruction 1 
is in conflict with the principles laid down in Nelson v. 
Knatzger, 109 Il. App., 296; R. R. v. Kelly, 182 Ul. 267; 
Winn v. R. R., 239 Il. 132; R. R. v. Barton, 53 Ill. 
Ap. 69. 

Instruction 3 is not only argumentative, but it sin- 
gles out certain matters of fact; and directs the jury to 
consider them. It was therefore properly refused. 
Rudin v. Wheelock, 249 Ill. Ap. 249; Chaney v. Baker, 
304 Ill. 362; Wicks v. Walden, 228 Ill. 56. 

Instructions 4, 5, 6, 7 and 8, 9, 10 and 11 were all 
properly refused for the reason that they are mislead- 
ing with reference to the facts in evidence; or assumed 
as facts, matters not proven or not applicable to the 
facts proven; or assumed facts as material, that were 
immaterial under the issues in the case. 

We feel warranted in saying in this connection that 
the appellant tendered twenty-five instructions, eight 
of which were given, six were modified and eleven re- 
fused. Both the Supreme and Appellate Courts have 
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repeatedly condemned the practice of presenting so 
many instructions in this kind of an action. 
Adams v. Smith, 58 Tll., 417; 
Chicago Ry. v. Mitchell, 159 Tll., 406; 
Voorhees v. Chicago, 215 Ill. Ap., 531; 
Daubach v. Drake Hotel, 243 Ill. Ap., 298. 

The Supreme Court pointed out in Adams v. Smith, 
58 Ill, 417: 

“Tt was never contemplated under the provi- 
sions of the Practice Act that the court should be 
required to give a vast number of instructions 
amounting in the aggregate to a lengthy address 
* * * * a few concise statements of the law ap- 
plicable to the facts are all that can be required 
and are all that can serve any practical purpose.’’ 

What the Supreme Court said in the Adams case is 
especially pertinent to this case. 

The record does not disclose any error in the rulings 
of the Court on matters of evidence; nor is the amount 
of the verdict excessive as insisted by appellant. It is 
clear from the evidence, that the appellee must have 
endured much pain and suffering in the treatments and 
operations which he had to undergo in consequence of 
his injuries. The amount of his hospital and physi- 
cians’ bills alone was more than $1,500.00. 

For the reasons stated, the judgment is affirmed. 

Judgment affirmed. 
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Frank Kehl, Plaintiff and Appellee, v. Earl Corbet 
and Minnie Corbett, Defendants and Appellants. 


Appeal from Circuit Court of Morgan County. 


Aprit Term, A. D. 1933. ‘y 7 
Pow) & . 
Gen. No. 8758. Agenda No, 16. 


Mr. Presiine Justice Niewavus delivered the 
opinion of the court. 

In this case the appellee, Frank Kehl, sued the ap- 
pellants, Karl Corbett and Minnie Corbett, to recover 
$71.50, which he claimed was due him for work and la- 
bor, performed for the appellants. The case was tried 
in the Circuit Court of Morgan County (a jury having 
been waived) on appeal from the judgment of a Justice 
of the Peace. The trial court found in favor of the ap- 
pellee and assessed his damages at $71.50, the full 
amount of his claim. 

The question presented for review on the errors as- 
signed is one of fact, namely, whether or not the find- 
ing of the Court in favor of the plaintiff is against the 
weight of the evidence. 

There were but two witnesses for the appellee, 
namely, the appellee and his son. The appellee’s testi- 
mony is as follows: 

“‘T live at Woodson. I did some work for Dr. Cor- 
bett. I worked 143 hours at fifty cents an hour. 

Q. Have you any way to determine how many hours 
you worked? 

A. Yes, I have got it put down. I was to receive 
fifty cents an hour. I done carpenter work, brick lay- 
ing and concreting. I first constructed the roof over 
the porch. I put that roof on; made a concrete pave- 
ment underneath the porch, about 10 by 14. Then I 
underpinned the house with brick on the south side. 
I then built a flue about 14 feet, lacking about one foot 
on the top. I never received a nickel for the work.’’ 

Ralph Kehl, appellee’s son, testified as follows: 

‘“‘T am a son of the man who just testified. I was 
around there when he did the work. I know what he 
did there. He built a couple of walks—helped build 
them. He built part of the porch and also a brick plat- 
form to the house, and he worked around there haul- 
ing dirt, and also helped build a chimney. Mr. Corbett 
did not pay me anything for my father. All I ever re- 
ceived was fifty cents for an axe handle. My father 
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bought the axe handle—he did not have fifty cents—he 
gave him fifty cents. That is all the money I ever got 
for my father from Mr. Corbett.’ 

On the other hand, the appellant Minnie Corbett 
testified that the appellee had agreed to do the work 
for 25¢ an hour, which would amount to $49.50; that he 
had presented his bill for that amount after he had 
done the work; and that the bill was paid in full at 
that time. 

Harvey Grider and Lawrence Henry were called as 
witnesses, and they corroborated the appellants in the 
testimony given by them. They testified in substance 
that they were present when the sum of $49.50 was 
paid to the appellee; and that he accepted this sum in 
full settlement of the amount due him. 

In this condition of the record and the evidence upon 
the sole controverted question of fact in the case, we 
conclude, that there is a clear preponderance of the 
evidence in favor of the appellants; and that the trial 
court was in error in its finding of facts upon which the 
judgment was rendered. Judgment is therefore re- 
versed and the cause remanded. 

Reversed and remanded. 
(Two pages in original opinion.) 


(1474012) 14055 










me >. 3 
*e ae 2 


AS eye era * 


oe 








<Qiett aH) 


PusiisHep In Apstract =< _.7 : } 
Frese F 


a (OX... 
Joseph Haase, Frank E. Morrison and.Henry F. 
O’Bannon, Appellants, v. The People of the State 
of Illinois, at the Relation of Birel Milburn, Ella 
Myers and Grace Witty, Appellees. 


Appeal from Circuit Court of Edgar County. 
yVreyea TT AN 


Aprit Term, A. D. 1933. Nae a & A 


Gen. No. 8764. Agenda No. 22. 


Mr. Preswine Justice Nrewavus delivered the 
opinion of the court. 

In this case a judgment of ouster was entered in 
the Circuit Court of Edgar County against the appel- 
lants, Joseph Haase, Frank EB. Morrison and Henry 
F. O’Bannon, as Commissioners of the City of Paris. 
The proceeding was commenced by the State’s Attor- 
ney of Edgar County, who filed a petition in quo war- 
ranto, on the relation of Birel Milburn, Ella Myers and 
Grace Witty for leave to file the information which 
leave was granted by the court. The main error, which 
is assigned on appeal and argued by counsel relates to 
the legal propriety of granting the leave to file the 
information, based on the averments contained in the 
petition. The errors assigned are as follows: 

The court erred in overruling objections of appel- 
lants to petition for leave to file Information in nature 
of Quo Warranto. 

The court erred in overruling motion of appellants 
to set aside order granting leave to file Information in 
Quo Warranto and to strike petition from the files. 

The court erred in refusing to dismiss the Petition 
in Quo Warranto 

On examination of the Abstract, however, it appears, 
that the petition is not abstracted. It is therefore evi- 
dent, that this Court to review the Court’s action in 
reference to the petition cannot intelligently consider 
and determine the same without an abstract of the ma- 
terial averments of the petition. The abstract does not 
therefore comply with the rules of this court. Rule 4 
expressly provides: “That in all cases the party 
bringing a cause into this Court shall furnish a com- 
plete abstract of the record therein, referring to the 
appropriate pages of the record by numerals on the 
margin.’’ 
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Under these circumstances the judgment of the trial 
court should be affirmed. 
Bedinger v. May, 323 Ill., 187; 
People v. Southern Gem Co., 332 Ill., 370; 
Village of Crotty v. Domm, 338 IIL, 228; 
Deterding v. Central Ill. Pub. Serv. Co., 223 
Ill. Ap., 374. 
The judgment is therefore affirmed. 
Judgment affirmed. 
(Two pages in original opinion.) 
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H. H. Messick, Appellee, v. J. W. Hutton, Appellant. 
Appeal from Circuit Court of Macon Oey 


OTA, 63 9! 


Aprit Term, A. D, 1933. . @ fe Aeihe U 
Gen. No. 8767. Agenda No. 25. 


Mr. Presipine Justice Nrewavs delivered the opin- 
ion of the court. 

In this case the appellee, H. H. Messick, as alleged 
holder in due course by assignment of a judgment note 
had a judgment entered against the appellant, J. W. 
Hutton, for the sum of $651.11 in the Cireuit Court 
of Macon County under the warrant of attorney al- 
tached to the note which had been executed by the ap- 
pellant. The appellant afterwards at the same term 
at which the judgment Was entered made ‘a motion to 
have the judgment opened, and to bé “allowed to plead 
in defense; and the motion was allowed by the Court. 
Afterwards the appellee, by leave of Court, amended 
his declaration: the amendment being as follows: 

‘A conditional sales contract executed by the 
defendant as purchaser and the payee in said note 
as seller as a part of the same transaction, where- 
in said note was executed, provided that said de- 
fendant should make the payments as provided 
by said note, and upon failure to make said pay- 
ments when due, seller at his option might declare 
said sum remaining unpaid immediately due and 
payable; and payments due May 15, 1930, and 
June 15, 1930, were not made; and plaintiff by 
assignment on April 16, 1930, took said conditional 
sales contract from seller and by terms thereof, 
its terms and conditions inured to the benefit of 
the seller, and the personal representatives and 
assigns of the seller, and the assignee of the seller 
should be entitled to all the rights of the seller, 
and the plaintiff as such assignee, on June 20, 
1930, elected to declare the entire sum remaining 
unpaid to be immeditely due and payable.”’ 

The appellant pleaded the general issue; also, 
pleaded a second plea alleging, that the appellant ‘‘did 
not make and deliver the promissory note and the con- 
ditional sales contract in the amended declaration 
mentioned.’’ A third plea was filed by the appellant 
alleging ‘‘that the said note and conditional sales con- 
tract, were made and entered into without a good and 
valuable consideration; and, that the appellee did not 
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purchase said note in good faith and for value.’’ 
A fourth plea filed by the appellant alleges, that the 
said note and conditional sales contract, were never 
delivered; and that the same were executed at the re- 
quest of the agent of the Turner Motor Sales Company 
with the understanding, that they were merely an 
order; and that they were not to become operative or 
effective or binding on the appellant until certain real 
estate transactions in which appellant was engaged, 
were closed; and that until such time, no automobile 
should be delivered or accepted by the appellant; and 
that the appellant did not close such real estate trans- 
actions; and notified said Turner Motor Sales Com- 
pany by written notice, on May 8, 1930, and that there- 
fore the said note did not become binding or effective; 
that said Turner Motor Sales Company wrongfully 
and fraudulently reported the transfer of said note and 
conditional sales contract to the appellee; and that the 
appellee at the time of the alleged transfer acknowl- 
edged that the same had never been delivered; and 
further averred, that the appellee did not purchase 
said note in good faith and for value. Appellant’s fifth 
plea alleges, that the appellee did not elect to declare 
the entire sum unpaid on said note, to be due immedi- 
ately and payable, pursuant to the said conditional 
sales contract. Appellant’s sixth plea alleges; 

That said conditional sales contract provided that 
title to said automobile should not pass to defendant 
until all installments of said note were paid, and until 
said time said automobile should remain the property 
of the seller; that if defendant should fail to make 
said payments the seller at his option might (1) elect 
to sue tor the amount due, or (2) seller might take 
possession of said chattel and thereafter hold it free 
from all claims of the defendant and retain all pay- 
ments made by defendant; that the assignee of the 
seller should be entitled to all rights of seller under 
said contract; and avers that on June 15, 1980, the 
plaintiff did seize and take possession of said automo- 
bile and appropriate same to his own use, and elect to 
rescind and disaffirm any provision in said note and 
contract obligating defendant to make further pay- 
ments. 

A seventh plea filed by appellant alleges, that after 
the time said promises are alleged to have been made, 
and before the commencement of this suit, to-wit, July 
2, 1930, there was paid to the plaintiff for the use of 
the defendant a large sum of money, to-wit, the amount 
of all sums of money in said amended declaration men- 
tioned, in full satisfaction and discharge of the said 
several alleged promises. 

No question was raised in the trial court concerning 
the legal sufficiency of the special pleas, but issues 
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were joined thereon and the cause proceeded to tr ial; 
and at the conclusion of all the evidence in the case, 
the appellee made a motion, that the Court direct a 
verdict to find the issues in favor of the appellee, 
which was done. Thereafter the appellant made a mo- 
tion for a new trial, and in arrest of judgment, which 
motions were denied by the Court; and the Court 
thereupon entered judgment upon the ‘verdict: and that 
the judgment stand in full force and effect as of the 
time of the rendition thereof. This appeal is prose- 
cuted from the judgment. 

The main question raised for reversal of the judg- 
ment is, the legal propriety of the action of the Court 
in directing the verdict. An examination of the evi- 
dence in the record discloses, that there is no evidence 
to sustain the matters alleged as a defense in appel- 
lant’s special pleas; but that the evidence clearly 
established appellee’s right to the judgment for the 
amount for which it was originally entered. The evi- 
dence shows, that the appellee legally acquired the 
judgment note in question and the warrant of attorney 
attached thereto, by a valid assignment; and that he 
was the holder thereof in due course and for value, as 
well as the holder of the conditional sales contract. 
We find no errors in the record, with reference to the 
rulings of the court in the admission, or rejection, of 
the evidence offered by the appellant. For the reasons 
stated, we conclude, that the Court properly directed 
the verdict in favor of the appellee; and the judgment 
is therefore affirmed. 

Judgment affirmed. 
(Four pages in original opinion.) 
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Arthur H. Gottschalk, Trustee in Bankruptcy for 
Davis, Smith & McAnulty, Inc., Bankrupt, Appel- 
lant, v. J. F. Leonard, Appellee. 


Appeal from Circuit Court of Sangamon County. 


, aay 


Apri Term, A. D. 1933. hat 6 fe 
Gen. No. 8773. Agenda No. 31. 


Mr. Presiorine Justice Nrenavs delivered the opin- 
ion of the court. 

This suit was commenced in the Cireuit Court of 
Sangamon County by Davis, Smith & McAnulty, (a 
Corporation), against the Appellee, J. _F. Leonard, to 
recover the sum of $3,714.20, which it claimed was due 
on a promissory note executed by the appellee and de- 
livered to the Plaintiff in due course of a business 
transaction, After the suit was brought, the appellant, 
Arthur H. Gottschalk, as trustee in bankruptcy, was 
substituted as Plaintiff in the ¢ase, for Davis, Smith 
& McAnulty, the insolvent corporationsthe corporation 
having become insolvent after the commencement of 
the suit. The defense in the suit to the plaintiff’s 
right of recovery centered ina verified plea filed by 
the appellee on leave of Court during the trial of the 
case, which averred, that the consideration of the note 
in controversy was for a gaming transaction carried 
on by the parties. The trial of the case resulted in a 
verdict of the jury, finding the issues for the appellee; 
and the Court rendered judgment upon the virdict of 
the jury. The appeal is prosecuted to reverse this 
judgment: and it is contended upon appeal, that the 
verdict of the jury is manifestly against the weight of 
the evidence on the material controverted question in 
the case raised by the appellant’s plea, that is to say, 
whether or not the transactions were gambling trans- 
actions. 

Upon consideration of the evidence in the record, 
we find, that while it is true as asserted by appellant, 
that the question of whether or not the transactions 
were gambling transactions rested almost entirely on 
the evidence of the appellee; nevertheless, there are 
many circumstances in the evidence, which apparently 
corroborated the appellee in his testimony as to the na- 
ture of the transactions in controversy; and the jury 
were fully warranted in believing that the appellee’s 
testimony was the true version of the matter. It is 
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the peculiar province of a jury to determine the 
weight of the evidence; and they determined the con- 
tested matter in this case against the contention of the 
appellant. We conclude therefore, and under these 
circumstances that this Court would not be justified in 
holding, that the jury by the verdict should not have 
found in favor of the appellee from the evidence; but 
should have found in accordance with the contentions 
of the appellant. We do not find any reversible error 
in the record and the judgment is therefore affirmed. 
(Two pages in original opinion.) 
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Isabelle W. Shumway, Appellant, v. Hiram M. Shum- 
way and Dorice D. Shumway, Appellees. 


Appeal from Cirewt Court of Christian County.y 


Aprit Term, A. D. 1933. © 


Gen. No. 8778. Agenda No. 35. 


Mr. Presipine Justice Nrenaus delivered the opin- 
ion of the court. 

In this case a judgment by confession was entered 
in the Cireuit Court of Christian County on January 
10, 1930, in vacation, for the sum of $12,238.52 against 
the appellee, Hiram M. Shumway and Dorice D Shum- 
way, individually. The Appellees claim, that they had 
executed the promissory notes, five in number, together 
with the powers of attorney attached thereto, as Exe- 
cutors of the D. D. Shumway Hstate. After the entry 
of the judgment, the appellees appeared in court at 
the term following; and craved oyer of the notes upon 
which the judgment was rendered; and also filed a gen- 
eral and special demurrer to the declaration which de- 
murrer was sustained by the court. This appeal is 
prosecuted from the judgment sustaining the demurrer. 

A copy of the notes and the signatures attached 
thereto; and of the endorsements, are not set forth in 
the Abstract. Rule 4 of this Court provides: ‘‘That 
in all cases the party bringing a cause into this Court 
shall furnish a complete abstract of the record therein, 
referring to the appropriate pages of the record by 
numerals on the margin.’’ It is apparent from the pro- 
visions of the rule, that it is not complied with by the 
Abstract; and that the Court could not intelligently 
review the action of the Court in passing on the gen- 
eral and special demurrer, which the Abstract does not 
set forth, without having before it the averments of 
the general and special demurrer and a copy of the 
notes and the signatures attached thereto; and the en- 
dorsements thereon, to determine the legal correctness 
of the ruling of the Court on the demurrer. 

Under these circumstances, the judgment should be 
affirmed. 

Bedinger v. May, 323 Il. 187; 

People v. Southern Gem Co., 332 Il. 370; 

Village of Crotty v. Domm, 338 Tl. 228. 

Deterding v. Central Ill. Pub. Serv. Co., 223 
Til. Ap., 374. 

The judgment is therefore affirmed. 

Judgment Affirmed. 
(Two pages in original opinion.) 
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Martha Ferguson, Appellant, v. Clarence Ferguson, 
Appellee. 


Appeal from Circuit Court of McLean County. 
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Gen. No. 8697. Agenda No. 39. 


Ocroser Trrm, A. D. 1932. 


Mr. Justice Davis delivered the opinion of the 
court. 

Martha Ferguson brought a suit in the cireuit court 
of McLean county against her husband, Clarence H. 
Ferguson, for divorce upon the ground of extreme 
and repeated cruelty. He answered, denying the 
charges of the bill. 

The issue was submitted to a jury for trial, which 
returned a verdict in favor of the defendant, and the 
court entered a decree dismissing the bill of complaint 
for want of equity. 

The parties were married on September 15, 1906, 
and lived together practically all of the time until the 
commencement of this suit, and were the owners of 
their home in Normal, Illinois. They have two chil- 
dren, a son, Maurice, and a daughter, Harriet Fergu- 
son, aged 18 years, neither of whom were living at 
home. 

At the time of their marriage the husband was em- 
ployed by the United States government as a railway 
mail clerk, and was so employed at the time of the 
trial of this cause. 

The complainant filed a petition for the allowance 
of temporary alimony and solicitor’s fees, and upon 
the hearing thereon at the November, 1931, term of 
said court an order was entered requiring the defend- 
ant to pay the sum of $30.00 per month, temporary 
alimony, pending the litigation, the payments to com- 
mence on the 14th day of November, 1931, and the sum 
of $50.00 for solicitor’s fees, payable forthwith. 

After the denial by the court of her motion for a 
new trial the complainant presented to the court for 
hearing a petition alleging that she had on the 11th 
day of November, 1931, petitioned the court, praying 
that the defendant be compelled to make proper and 
suitable provision for alimony, pendente lite, and an 
allowance of a suitable sum to enable her to employ 
counsel to prosecute her suit; that, on May 12, 19382, 
a trial was had and that complainant’s solicitor pre- 
pared the original bill for divorce and petition for 
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alimony, and tried said cause before a jury, and moved 
for a new trial and argued the motion thereon, and 
had taken an order for appeal, and that the sum of 
$30.00 per month was insufficient and inadequate to 
provide for the complainant; and praying that the de- 
fendant be required to pay complainant a more rea- 
sonable sum for her support and maintenance during 
the pendency of her suit, and such sums of money as 
may be necessary to enable her to carry on her suit, 
and to pay her solicitor’s fees for services already 
performed, court costs, the filing fee in the Appellate 
Court and the expense of preparing the record for 
appeal. 

The court denied the prayer of her petition, and 
refused to enter an order making any allowance to the 
complainant. 

Appellant complains that the court, by its order 
entered at the November, 1931, term of said court, un- 
duly limited the amount of temporary alimony and 
solicitor’s fees, and that such action amounted to an 
abuse of the discretion of the court. At the time of 
the entry of this order no complaint was made by ap- 
pellant as to the sufficiency of the allowance, and no 
appeal was prayed from such order; and no action was 
ever taken by complainant for any modification of said 
order or for an increase in the amount allowed for tem- 
porary alimony and solicitor’s fees prior to the trial 
of said cause. The order required the defendant to 
pay solicitor’s fees and temporary alimony during the 
pendency of the suit, and was a final order in the sense 
that it was appealable. Cutler v. Cutler, 88 Ill. App. 
464. An appeal is purely a statutory right, and must 
be exercised in accordance with the provisions of the 
Statute. Anderson v. Steger, 173 Tl. 112. 

A decree, which finally fixes the rights of the parties, 
must be appealed from within the time allowed by the 
Statute, and is not subject to review from a later de- 
eree not involving such rights. Drummer Creek Drain- 
age District v. Roth, et al., 244 Ill. 68. 

This appeal is from the order of the court denying 
the prayer of the petition of the appellant for a more 
reasonable sum for her support and maintenance 
during the pendency of her suit on appeal and from 
the decree of the court dismissing her bill of complaint 
for want of equity. 

The order and decree appealed from did not in any 
way involve the rights of the parties, as fixed by the 
order entered at the November, 1931, term of said 
court; and for that reason that order is not subject 
to review upon this appeal. 

The petition of the appellant for a more reasonable 
sum for her support and maintenance, during the pen- 
dency of her suit on appeal and the expenses incident 
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thereto, was properly denied by the court. Her cause 
had been tried by a jury and a verdict rendered in 
favor of the defendant, and an appeal had been prayed 
from the decree of the court dismissing her bill of 
complaint for want of equity. 

When a wife takes an appeal from a decree in favor 
of the husband, in divorce cases, the court is without 
authority to enter an order requiring the husband to 
pay alimony during the pendency of such appeal. 
Cahill Ill. Rev. St., Chap. 40, See. 16; Thomas v. 
Thomas, 233 Ill. App. 488. Neither did the court err 
in denying the prayer of complainant’s petition for 
an allowance with which to pay her solicitor for ser- 
vices performed prior to the filing thereof. 

Appellant contends that the verdict of the jury was 
against the preponderance of the evidence, and that 
the court erred in denying her motion for a new trial. 

She testified that her husband had been guilty of 
eight acts of personal violence towards her during a 
period of twenty years. Her testimony was confined 
to answers to questions, calling attention to a particu- 
lar time or occurrence; and in the answers given by 
her no facts or circumstances were narrated attendant 
upon or surrounding such attacks. 

She testified that no one other than her daughter, 
Harriet, was present on any of these occurrences, ex- 
cept two, on August 23 and September 5, 1931, when 
Mrs. Hunt and Mrs. Schoupe came into their house 
and saw her husband in the act of striking her. She 
also testified that her husband got drunk, was quarrel- 
some and failed to support her; and that there were 
black and blue marks on her body after her husband 
struck her. 

Mrs. Hunt and Mrs. Schoupe testified that they went 
to call at the Ferguson home on two occasions, August 
23 and September 5, 1931, and that on both occasions, 
when they walked into the house, they saw Mr. Fer- 
guson striking his wife; and Mrs. Schoupe also testified 
that on July 19, 1931, she saw black and blue marks 
on the arm, chest and legs of Mrs. Ferguson, this being 
one of the days Mrs. Ferguson testified her husband 
struck and beat her. 

One of the witnesses testified that, on or about July 
19, 1931, she visited the Ferguson home and saw black 
and blue spots on the arms and neck of Mrs. Ferguson. 

Appellee denied that he ever struck or beat his wife, 
and denied specifically all of the charges testified to 
by her; and also denied that he failed to support her; 
and that he did not remember Mrs. Hunt or Mrs. 
Schoupe being at their house on either August 23 or 
September ‘5, 1931, and denied that he ever struck or 
beat his wife in their presence. He testified that he 
had not laid his hands on her except when he had to 
repel her, and never in an offensive way to strike her. 
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He testified that his wife had black and blue marks 
on her many times; that they were from various causes, 
when she got bumped, or when Dr. Casner took blood 
tests from her ear it became black for two weeks; that 
the least little thing would discolor her; that he never 
hit her to make any black and blue marks on her. 

The daughter, Harriet, testified on behalf of her 
father that she heard the testimony of her mother, 
that she never saw her father strike her mother during 
all of the time she lived with her parents; that on the 
occasion, testified to by her mother, when she charged 
that her husband had hit her in the jaw and jerked 
her apron off, and threw beans she was picking, all 
over the garden, her father took hold of her mother’s 
apron and that her mother jerked away, but that he 
did not strike her; that her mother was not at home 
on September 5, 1931, and that Mrs. Hunt or Mrs. 
Schoupe were not at their house on the evening of 
that day. 

After a careful consideration of all of the evidence 
we find that there is no corroboration of any of the 
charges of personal violence, except in two instances, 
and as to one of these the witnesses are contradicted 
by both the appellee and his daughter. The testimony 
of Mrs. Hunt and Mrs. Schoupe corroborated appel- 
lant in her charge that her husband beat and struck 
her on August 23, 1931, and was uncontradicted except 
by appellee. 

With the above exception the evidence as to the 
alleged acts of violence is that of appellant, and ap- 
pellee denies her charge and is corroborated to a large 
extent by their daughter. 

There should be evidence of such acts as would con- 
stitute sufficient cause for divorce, under the circum- 
stances, in addition to the evidence of the party to the 
suit who makes the charges, when such acts are denied. 
Whitlock v. Whitlock, 268 Ill. 218. 

In divorce proceedings the parties are entitled to a 
trial by a jury; and, upon all the issues affecting the 
right of the divorce, the verdict of the jury is not ad- 
visory merely but is binding upon the lower court, and 
consequently binding upon the Appellate Court to the 
extent it can not be set aside unless it is manifestly 
against the weight of the evidence. Stafford v. Stafford, 
299 Tll. 438. We cannot say that the verdict is mani- 
festly against the weight of the evidence. 

Complaint is made that the court excluded compe- 
tent evidence offered on behalf of the appellant; and 
particular attention is called to the evidence of the wit- 
ness, A. J. Casner, who was asked, Sometime last fall, 
Doctor, didn’t you have a conversation with the de- 
fendant, Clarence Ferguson, in which he asked you to 
testify for him to the effect that his wife was mentally 
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unbalanced? To which question an objection was sus- 
tained. Attention was also called to the evidence of 
the witness, Joseph W. DePew, who was asked, Did 
you have a conversation with Mr. Ferguson on one 
occasion when Mr. Ferguson inquired of you how he 
should proceed to have his wife adjudged mentally 
unbalanced? To which question an objection was sus- 
tained; and both witnesses were excused by appellant. 

Appellant made no offer as to what she expected to 
prove by these witnesses, or no statement to the court 
as to what she expected the witnesses would answer; 
and, in the absence of such offer, the trial court could 
not pass upon the relevancy or materiality of the tes- 
timony excluded, nor can we determine that its exclu- 
sion was in any way prejudicial to appellant. 

Complaint is also made that the court improperly 
restricted the cross-examination of the daughter, Har- 
riet. We have examined the record at length, and find 
no error in the ruling of the court in that respect. An- 
swers to the questions, to which objections were sus- 
tained, would not in any manner assist the jury in 
arriving at a proper verdict, and the only purpose 
would be to cast reflection upon the character of the 
witness. 

No prejudicial error, either in the admission or the 
exclusion of evidence, was committed. We have exam- 
ined the instructions complained of, and find the objec- 
tions made to them are without merit. Finding no re- 
versible error in the record in this case the decree of 
the circuit court is affirmed. 

Affirmed. 
(Seven pages in original opinion.) 
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¢ Guy R. Barrow, Appellant, v. Gertrude Phillips, 
é Appellee. 
Appeal from Circuit Court of Ford County, 
ws DD T A G | 
Ocroser TERM, A. D. 1932. fy © fy Lelle ) 3 3 
Gen. No. 8705. Agenda No. 45. 


Mr. Justice Davis delivered the opinion of the court. 

On September 27th, 1927, appellant obtained a judg- 
ment by confession against appellee for the sum of 
$4747.16, in the circuit court of Ford county. 

On January 4th, 1928, a motion by appellee to open 
up said judgment and for leave to plead was denied, 
and an appeal taken to this court, the judgment of the 
circuit court was reversed and the cause remanded 
with directions to open up the judgment and grant 
leave to the defendant to plead to the merits. (250 Ill. 
App. 587.) 

Upon reinstatement in the court below the common 
counts were added to the declaration by the plaintiff, 
and pleas were filed, and a jury empanelled to try said 
cause; and at the close of the plaintiff’s evidence the 
defendant made a motion for a directed verdict, which 
was sustained by the court. 

The record discloses, after reciting that at the close 
of the plaintiff’s evidence the defendant moved the 
court to instruct the jury to find the issues for defend- 
ant, and tendered an instruction in writing to that 
effect, and that the court sustained said motion and 
instructed the jury to find the issues for the defendant, 
the following judgment: 

‘Therefore it is considered by the court that the 
defendant do have and recover of and from the plain- 
tiff his costs and charges in this behalf expended, and 
have execution therefor. 

And now it is further ordered by the court that the 
judgment by confession heretofore rendered in this 
cause in vacation before the clerk of this court on the 
27th day of September, 1927, in favor of the plaintiff 
and against the defendant for forty-seven hundred and 
forty-seven dollars and sixteen cents ($4747.16) be and 
the same is hereby vacated, set aside and for naught 
esteemed.’’ 

The appeal in this case was taken from this judg- 
ment, which is simply a judgment for costs and for the 
vacation of the original judgment, entered by confes- 
sion, and not a final judgment. It should also have 
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provided, that ‘‘plaintiff take nothing by his suit and 
that defendant go hence without day.’’ Town of Mag- 
nolia v. Kays, 200 Ill. App. 122. 

The statute only authorizes final judgments and de- 
crees to be reviewed by appeal or writ of error to this 
court, and the fact that neither party has raised any 
question as to the jurisdiction of this court to enter- 
tain the appeal, having submitted the cause on its 
merits, does not confer jurisdiction on this court to 
entertain the appeal, but the court of its own motion 
must dismiss the same. Chicago Portrait Co. v. Chicago 
Crayon Co., 217 Ill. 200; County of Franklin v. Blake, 
257 id. 354; Williams v. Huey, 263 id. 275; Trebbin v. 
Thoeresz, 316 id. 30. 

Appellant having taken the appeal from a judgment 
which was not final, and for that reason not reviewable 
by this court, must pay all the costs occasioned thereby. 

The appeal must, therefore, be dismissed. 

Appeal dismissed. 
(Two pages in original opinion.) 
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Marshall Nichols, Administrator ef Es 
Mildred Nichols, Deceased, Defendant in Error, v. 
Earl Traughber, Plaintiff in Error. 


Error to Circuit Court of Christian County. 
sy r7 6) 
January Term, A. D. 1933. “# %& Fe 


Gen. No. 8734. Agenda No. 15. 


Mr. Justice Davis delivered the opinion of the court. 

Defendant in error recovered a judgment of $3000.00 
against plaintiff in error in an action of trespass on 
the case, in the circuit court of Christian county, to 
reverse which this writ of error is prosecuted. 
_ The declaration contains four counts, to which the 
general issue was pleaded. The first count charged 
general negligence in the operation of an automobile, 
then controlled and operated by plaintiff in error on a 
public highway at a point about one mile west of Mow- 
eaqua, Illinois, and that by means of such negligence of 
the plaintiff in error, and as a direct proximate result 
and in consequence thereof, said automobile ran upon 
and struck Mildred Nichols, who was then upon said 
highway and in the exercise of due care and caution for 
her own safety, with great force and violence, and, as 
a direct result thereof, she afterwards, on December 2, 
1931, died; that she left her surviving Marshall 
Nichols, her husband, and Morris, Helen, Gertrude, 
Lloyd, Norma, Keith, Betty and Marshall Nichols Jr., 
her children and next of kin, ete. 

The second count charges that the plaintiff in error 
so carelessly and negligently drove said automobile at 
a high, dangerous and excessive rate of speed, of, to- 
wit, fifty miles per hour, in violation of the Statue; 
that, by means of the premises, it ran upon and against 
said Mildred Nichols while she was in the exercise of 
ordinary care for her own safety, whereby she died, 
ete. 

The third count charges that the plaintiff in error, 
with a conscious indifference to surrounding circum- 
stances and conditions, and conscious of his conduct, 
then and there willfully and wantonly ran said auto- 
mobile against said Mildred Nichols with the result 
that she was killed, ete. 

The fourth count charges that defendant ran his 
automobile without giving any warning and without 
stopping the same until he could safely proceed along 
said highway, ete. 
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Marshall Nichols, who sues as administrator of the 
estate of the deceased, was the husband of Mildred 
Nichols, and lived with his family a mile and one-half 
west and half a mile north of the village of Moweaqua. 
On the evening of October 31, 1931, he, together with 
his wife, the deceased, and seven children, started for 
Moweaqua in an Overland automobile, and when he 
reached a point about one-half of a mile west of the 
village the motor stopped on account of a lack of gaso- 
line. At this point the road dipped slightly downward; 
at the bottom of this decline, and about ninety-five 
yards from the crest of the hill, was located a culvert. 
He allowed his car to coast down the hill to a point a 
few feet west of this culvert and stopped the car at the 
side of the road, which at this point was about seven 
feet below the level of the crest of the hill. Nichols 
then proceeded on foot eastward to a house and tele- 
phoned a garage in Moweaqua, owned by the witness 
Riley, to send out to him some gasoline. 

Riley took the gasoline in a Ford coupe out to the 
_ place Nichols’ car was stalled, and parked it on the 
north side of the road, facing westerly and a little 
diagonally up the hill and at a point, estimated by the 
witnesses, to be from ten to fifty feet west of the 
Nichols car. He left the headlights on the coupe burn- 
ing, and though he testified that were dimmed, all the 
other witnesses who testified on the subject said that 
were so bright that they blinded the drivers of the cars 
coming down the incline from the west. 

After Riley parked his ear, he took his can of gaso- 
line and proceeded to pour the same into the tank on 
the rear of the Nichols car and, while doing so, another 
car came from the west, driven by Arthur Watson, 
which hit the Nichols car, swerved over to the left and 
tipped over across the highway. After this happened 
Mrs. Nichols, who had been sitting in their car, got out 
and went over to the Watson car, and shortly there- 
after a third ear, driven by Earl Traughber, the 
plaintiff in error, came from the west down this in- 
cline at a speed of forty-five miles per hour, and also 
hit the Nichols car, skidded to the left and ran into the 
Watson car which was lying on its side, and in doing 
so, struck Mrs. Nichols who had returned to the 
Nichols car and was standing by its side with her hand 
on the door. She was thrown to the ground, but short- 
ly after that arose and got into the car. She was sub- 
sequently taken to a hospital where she remained until 
December 2, when she died. 

In the Watson car beside Arthur Watson, the driver, 
were his sister, Jessie, and Virgil and Thelma Staples, 
all of whom testified that the lights from the Riley car, 
as they came down the hill, were so blinding that the 
Nichols car was invisible until they were practically 
upon it. 
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In the car of the plaintiff in error besides himself 
were his sister, Geraldine, his cousin, Beulah Traugh- 
ber, Bernice Lucas and Roy Anderson. They all testi- 
fied that the lights from the Riley car blinded them so 
that neither the Nichols car nor the Watson car could 
be seen by them as they came down the hill. 

At the close of the evidence for the plaintiff, and 
again at the close of all the evidence, a motion was 
made on behalf of the defendant to direct a verdict of 
not guilty as to the third count of the declaration, 
which charged willfull and wanton conduct in the man- 
agement and control of the automobile; but the motions 
were overruled, and the case went to the jury with the 
issue of willfulness and wantonness submitted to them 
by the instructions of the court. 

We find that the evidence fails to sustain the charge 
that the plaintiff in error willfully and wantonly in- 
jured the said Mildred Nichols, as alleged in the third 
count of plaintiff’s declaration. 

In the case of Grinestaff v. N .Y. Central R. R., 253 
Ill., App. 589, this court held that where the declara- 
tion contains counts based on negligence and also on 
willfulness, and there is no evidence to support the 
count charging willfulness and the verdict is general 
on all counts, the judgment must be reversed because 
the injury could not have been caused negligently and 
willfully at the same time, and the court could not know 
on which of the counts the jury based its verdict Will- 
fulness may embrace punitive damages which are not 
recoverable in actions for negligence. 

The Grinestaff case has been followed by this court 
in O’Neall v. Blair, 261 Ill. App. 470, and Robbins v. 
Ill. P. and L. Corp., 255 id. 106, and also by the Ap- 
pellate Court of the second District in the case of 
Streeter, Admr., v. Humrichouse, 261 Ill. App. 556. A 
full discussion of the rule is set out in these cases, and 
notwithstanding that a contrary rule has been an- 
nounced by the Appellate Court of the First District, 
in the case of Price v. Bailey, 265 Ill. App. 358, we 
still adhere to the rule as announced in our former de- 
cisions. 

All of the instructions given on behalf of plaintiff, 
relating to the questions of due care, limit such due 
care to the deceased. The declaration contained no 
averment of the exercise of due care on the part of the 
husband or of any of the beneficiaries, and was for that 
reason demurrable, Holden v. Schley, 271 Ill. App. 159. 

If any of the beneficiaries were guilty of any con- 
tributory negligence the plaintiff could not recover. 
Hazel, Admr., v. H-D Bus Co., 310 Ill. 38; Rost, Admr., 
v. Noble & Co., 316 id. 357. These instructions 
should not have been given by the court. 
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The judgment of the circuit court must be reversed 
and the cause remanded; and, for that reason, it is 
not necessary for the court to pass upon the question as 
to whether the evidence is sufficient to sustain a ver- 
dict of guilty as to those counts in the declaration 
charging negligence on the part of plaintiff in error, 

The judgment of the circuit court is reversed and the 
cause remanded. 

Reversed and Remanded. 
(Five pages in original opinion.) 
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Harris, Doing Business as ‘‘Community 
Plaintiff in Error. 


m7 6) . ; La % 3 
Error to Circuit Court of Sangamon Coury. é oh a4 e A. 6 5 3 
Aprit Term, A. D. 1933. 
Gen. No. 8747. Agenda No. 6. 


Mr. Justice Davis delivered the opinion of the court. 

The defendant in error recovered a judgment 
against the plaintiff in error in the sum of $250.00 as 
damages for personal injuries received by her through 
the alleged negligence of plaintiff in error 

The declaration as amended consists of two counts, 
in the first of which it alleged in substance that, on 
December 24, 1931, the defendant was conducting a 
certain store and bakery in the city of Springfield, at 
which certain foods were baked and offered for sale 
to the general public to whom there was an implied 
invitation to enter said building for the purchase of 
said foods and to arrange for the baking thereof; that 
it was the duty of the defendant to keep said building 
in a reasonably safe condition so that all persons, who 
should enter for the purpose of buying or ordering 
said foods, and who should be in the exercise of ordin- 
ary care for their own safety, should not be injured 
because said building was not kept in a reasonable safe 
condition by reason of the negligence of the defendant 
in that behalf; that there was in such bakery a certain 
opening and stairway leading to the basement thereof, 
which said stairway and opening was unguarded and 
had no railing of any sort around it; that it was the 
duty of defendant to exercise reasonable care for the 
safety of the plaintiff while on the premises, but that 
defendant disregarded his duty in that behalf so that 
while the plaintiff while talking to the defendant in 
the transaction of business and without knowledge of 
said opening and stairs, she, while in the exercise of 
due care, backed into said opening and was thrown 
with force and violence down said stairs, whereby she 
was injured, ete. 

The second count contains substantially all the aver- 
ments set out in the first, and in addition thereto, the 
allegation that defendant in his advertisements invited 
the public to inspect said bakery. 

The front part of the building is the store proper 
where the goods of defendant are exposed for sale. 
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Behind this room is an icing room where cakes are 
iced, and to the rear of the icing room is the oven room 
where the baking is done. The stairway in question 
leads down to the basement of the building from the 
icing room. 

It appears from the testimony that there was a 
built-up wall or partition three and one-half feet high 
along two sides of the opening, and the side of the 
building protected the third side, so that only the en- 
trance to the stairs was unguarded. The accident hap- 
pened about eight o’clock in the morning, and the 
plaintiff had gone to the bakery to see the defendant 
about making certain cakes for her. She arrived there 
shortly after seven o’clock, and the defendant not hav- 
ing arrived at that time, she spent some time looking 
around the building and passed through the icing room 
several times. 

The room was lighted by two large windows located 
in front of the stairway, and by an electric light of 
100 watt power directly over the stairway opening 
which was lighted at the time. Appellee herself testi- 
fied that the room was lighted and that she had good 
eyesight. When the defendant came to the bakery she 
went into the icing room where she was to talk to him 
about the cakes she wished baked. The defendant and 
an employee were conversing near the opening to this 
stairway and the plaintiff, in attempting to pass be- 
hind them, stepped into the stairway and fell down 
the steps. 

This room was well lighted, the plaintiff’s eyesight 
was good, and she was not feeble or infirm. She had 
been in the icing room at least once before that morn- 
ing and had had to pass near the entrance to the stair- 
way and, according to the testimony of the witnesses 
for defendant, had passed it several times prior to 
the accident, and the opening thereto was in full view. 

The facts in this ease are clearly distinguishable 
from those cases which hold that it is negligence on 
the part of the occupier or owner of premises to permit 
open elevator shafts and stairways to remain un- 
guarded in places which are dark and where an invitee 
has a right to be. To hold that defendant was negli- 
gent in not guarding the opening to this stairway, 
under the facts in this case, would be to announce a 
rule that every occupier of a building would have to 
maintain a gate or other barrier at the head of every 
stairway leading from one floor to another or be liable 
in damages to any invitee, visitor or customer who 
might inadvertently step into the stairway and fall. 
No ease has been brought to the attention of the court, 
announcing such a rule of law. 
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The judgment of the cireuit court is reversed; and 
the clerk is directed to incorporate therein the follow- 
ing finding of fact: 

The court finds as a fact, from the evidence, that the 
defendant was not guilty of negligence in manner and 


form as charged in the declaration. 
Judgment reversed. 


(Three pages in original opinion.) 
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Russell Satterfield, a Minor, by S. J. Satterfield, 

His Next Friend, Appellee, v. Harley Freeman, 
Appellant. 


Appeal from the Circuit Court of McLean County. 


Aprit Term, A. D. 1933. 2 7» 
S Fa 


Gen. No. 8754. Agenda No. 12. 
Mr. Justice Davis delivered the opinion of the court. 
Russell Satterfield, a minor, by his next friend, re 

covered a judgment against appellant in the circuit 

court of McLean county for the sum of $5,000.00, as 
damages for personal injuries received by him as the 
result of an automobile accident. 

The declaration consists of three counts, all of 
which charge genera! negligence. This accident oc- 
curred at the intersection of Division and East streets; 
Division street running east and west and being the 
dividing street between the cities of Bloomington and 
Normal; and East street extending north and south 
through Bloomington to Division street, and from 
thence north as University street through Normal. 

Appellant was sixteen years of age and attending 
Normal Community High School and, in the afternoon 
of November 11, 1931, attended a foot ball game in 
Normal between a team of the Normal Community 
High School and another high school. It had been 
raining and misting during the day, and at the time of 
the accident the streets were wet and slippery. 

Clinton Thomas owned a Ford Tudor sedan, which 
was parked near the football field, and at the conclu- 
sion of the game four girls and the driver, Clinton 
Thomas, got into the ear, three of the girls in the back 
seat and one in the front seat with the driver; two boys 
stood on the running board on the right side of the 
ear, and appellee stood on the running board on the 
left side. The window in the door on the left side of 
the car was down a few inches, and appellee testified 
that he stood just behind the post between the win- 
dows with his left hand through the first window, hold- 
ing onto the top of the door of the car, with his right 
hand resting on the top of the car, and facing north as 
the car proceeded west as they left the football field. 
Tt was raining hard at that time; as the car approached 
the intersection it slowed down from a speed of 
twenty miles an hour to between twelve and fifteen 
miles per hour just as it entered the intersection, and 
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appellee testified that at that time he was facing west 
and looked towards the left and saw no car approach- 
ing, but that when the car was about half way across 
the intersection he again looked and saw appellant’s 
car coming straight towards them and about eight feet 
away and on the left hand side of East Street; that ap- 
pellant’s car struck the left front of Thomas’ ear and 
he was thrown over the left front fender and part of 
the radiator onto the pavement. He was quite sever- 
ely injured, and one of his kidneys had to be removed. 
Appellant was driving his car, and sat alone in the 
front seat; and with him in the car were his daughter, 
13 years old, his son, 12 years old, and a girl, 13 years 
old, who were all seated in the back seat of the car. He 
testified that he was driving north on the east side of 
East street at about 25 to 30 miles per hour, and when 
he first saw Thomas’ car he was about 60 or 70 feet 
south of the intersection and saw appellee standing 
on the running board, and that the Thomas car was 
60 or 70 feet from the intersection; that when he saw 
there was going to be a collision he applied his brakes 
and attempted to turn west on Division street, and the 
front bumper of his car hit Thomas’ car and the rear 
end swung around and hit it. 

According to the testimony of appellant the cars 
were about the same distance from the intersection 
when he first saw Thomas’ car and were traveling at 
about the same rate of speed, and under these condi- 
tions it became the duty of appellant under the law to 
give Thomas’ car the right of way. Both appellant 
and appellee were corroborated to some extent by the 
occupants of the respective cars. There was evidence 
that appellant, when approaching the intersection, had 
been driving near the center and towards the west side 
of the street. It was the duty of the jury to deter- 
mine from all of the evidence whether appellant was 
guilty of negligence which caused the injury to ap- 
pellee. 

It is contended that, even though it be conceded, 
that appellant was guilty of negligence. yet the evi- 
dence conclusively shows that appellee was guilty of 
contributory negligence and for that reason cannot re- 
cover. When one is a guest of a driver of an auto- 
mobile and riding with him he must exercise due care 
for his own safety, and when he has an opportunity 
to learn of approaching danger and avoid it, it is the 
duty, in the exercise of ordinary care for his own saf- 
ety, to warn the driver of such danger. Pienta v. Chi- 
cago City Ry. Co., 284 Ill., 246: Opp v. Pryor, 294 IIL., 
538; Dee v. City of Peru, 343 IIl., 36. 

Apvpellee testified that when they were about to enter 
the intersection he looked south and saw no car, and 
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that he stood back of the window by the side of the 
driver so that his view would not be obstructed. 
Thomas testified that appellee’s position on the runn- 
ing board did not obstruct his view to the south, and 
that he looked in that direction as he entered the inter- 
section and did not see appellant’s car until his own 
car was half way over the center line of the street. 

Under the facts as they appear the question of con- 
tributory negligence was properly left to the jury, es- 
pecially in view of the instructions given on the theory 
of the law adopted by each party on the trial. Appellee 
was 16 years of age when he was injured. There was 
offered, and the court gave on behalf of both appellant 
and appellee instructions stating the rule of law to be 
that ordinary care as applied to appellee means that 
degree of care and caution that an ordinarily prudent 
boy of his own age, capacity, experience and intelli- 
gence, as shown by the evidence, would exercise under 
like circumstances and surroundings. They were erron- 
eous, as the law has been settled for many years in 
this state that the rule is, that a child under seven years 
of age is regarded as a matter of law incapable of such 
conduct as would constitute contributory negligence; 
between the ages of seven and fourteen it is required 
to exercise such care as a child of its age, capacity, 
experience and intelligence might reasonably be ex- 
pected to use under similar conditions; and after the 
age of fourteen, it is required to use the same degree 
of care as an adult person. Walldren Exp. Co. v. Krug, 
291 Ill., 472; Austin v. Pub. Service Co., 299 Ill. 112; 
Maskalinus v. C. d W. 1. R. R. Co., 318 Ill., 142; Me- 
Claren v City of Gillespie, 250 Ill., App. 53. 

Appellant, having induced the court to give erron- 
eous instructions and the jury to act upon the theory 
embraced therein, cannot now complain that it was 
error to do so. People v. Birger, 329 IIl., 352; Schu- 
bert v. Patera, 310 Ill., 419; S. V. Coal Co. v. Robizas, 
207 Ill., 226; B. Gd O. S. W. R. R. Co. v. Then, 159 
Til, 535. 

It was also contended that it was negligence per se 
to ride upon the running board of a moving automo- 
bile, and a number of authorities of other jurisdictions 
have been cited by counsel for appellant announcing 
this doctrine. On the other hand, as many have been 
cited by counsel for appellee, from other jurisdictions, 
holding the contrary view. This question has never 
come directly before the courts of this state for re- 
view and determination; however, from the reasoning 
advanced for rulings held in analogous cases in this 
state, in our opinion, it is doubtful if riding upon the 
running board of a moving automobile will be held to 
be negligence per se, but on the contrary such fact will 
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be made to depend upon the circumstances in each 
case, and we so hold in this case. 

The seventh instruction given for appellee, in de- 
fining the measure of damages, stated: ‘‘ And the jury 
have a right to, and they should take into consider- 
ation all of the facts and circumstances as proved by 
the evidence before them; bearing upon the nature and 
extent of plaintiff’s physical injuries, if any, so far 
as the same is shown by the evidence; his suffering 
in body and in mind, if any, resulting from such physi- 
cal injuries, and such future sufferings and loss of 
health, if any, as the jury may believe from the evi- 
dence before them in this case he has sustained, or will 
sustain, by reason of such injury; and may find for him 
such sum, as in the judgment of the jury under the evi- 
dence and instructions of the court in this case will be 
a fair compensation for the injuries that he has sus- 
tained, in so far as such damages and injuries, if any, 
are claimed and alleged in the declaration and are 
proven by the preponderance of the evidence.’’ 

The first criticism to this instruction is, it permitted 
a recovery for suffering in mind which might not have 
been the direct result of the injuries received. The in- 
struction specifically limits such suffering to that 
which he suffered from his physical injury, and was 
proper in this regard. Chicago City Ry. Co. v. Ander- 
son, 182 Ill., 298; Klatz v. Pfeffer, 333 Ill., 90; Walsh v. 
Chicago City Ry. Co., 303 IIl., 339. 

The second criticism is, that it permitted the recov- 
ery for damages claimed in the declaration which in- 
cluded an inability to transact his business and affairs, 
and did not limit this item to a time after the plain- 
tiff would have reached his majority. 

Nothing is mentioned in the declaration about his in- 
ability to attend to his business, but the allegations 
therein are limited to the attending of his ‘‘affairs and 
duties.’’ The instruction limits all damages to those 
proven by the evidence. The only evidence in regard 
to any earnings of appellee were brought out in the 
eross-examination by counsel for appellant in an ef- 
fort to show that he was able to work to some extent 
notwithstanding his injury. There was no effort by 
appellee to prove any damages by a loss of earning 
powers. Moreover, it is held inChicago Screw Co. v. 
Weiss, 203 Ill., 536, that the prosecution of a suit in 
the name of a minor, by his father as next friend, is 
equivalent to a relinquishment by the father of his 
rights to claim the earnings from such minor. Fur- 
ther, no error has been assigned that the amount of 
the verdict was excessive. 

Appellant offered an instruction, marked D. G. 2, 
which gave the definition of due care generally, but 
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did not limit its application to either party to the suit. 
Appellant had already offered an erroneous instruc- 
tion defining due care, as applied to appellee, and the 
court modified instruction, D. G. 9, so that it applied 
to appellant only, he being an adult forty years of 
age. This instruction offered was in conflict with the 
other instruction on the erroneous theory of negligence 
attributable to appellee. The error in giving the erron- 
eous instruction having been induced by appellant, he 
ean not complain of the court’s action. Appellant’s 
refused instruction, D. R. 2, was covered by several 
others which were given. Appellant’s refused instruc- 
tion, D. R. 3, was in conflict with the erroneous theory 
on which the case was tried, advanced by appellant and 
appellee herein before discussed, and it was not error 
to refuse it. Appellant’s refused instruction, D. R. 4, 
states that if the jury found from the evidence that 
there was room for the plaintiff to have ridden inside 
of the car and if he had done so he would not have suf- 
fered the injuries complained of, and that an ordinary 
prudent person of like age, experience, ete., would not 
have ridden on the running board, and that such acts 
of plaintiff contributed to the injury, then their verdict 
must be in favor of the defendant. This instruction 
was erroneous as it excluded all other facts and cireum- 
stances in evidence. The car was a small, five pas- 
senger, Model T Ford, and was loaded to capacity with 
four girls and the driver. Appellee was dressed in a 
football suit, which was muddy and wet. It may be 
true that he might have crowded into this car, yet it 
would have been pure conjecture and speculation on the 
part of the jury as to whether, if he had done so, he 
would not have been injured. The evidence showed 
that by the collision the car was tipped over, and some 
of the occupants thereof were injured to some extent. 

Appellant’s instruction, D. R. 6, stated the rule that 
the mere fact of the happening of the accident did not 
raise the presumption of negligence on the part of the 
defendant. This instruction simply stated an abstract 
proposition of law and its refusal is not reversible 
error. 

Mrs. C. L. Keith, a witness for appellee, testified 
that before the accident she was driving her car north 
on East Street and was about one-half block back or 
south of appellant’s ear, and that she could not tell 
whether appellee was on the front or back of the car 
on which he was riding; that it was raining hard, and 
the street was quite slippery and wet; that she did not 
pay any attention to whether appellee was standing 
towards the front of the car by the driver’s seat. She 
was then shown a paper, dated November 12, 1931, be- 
ing the day after the accident, which she admitted bore 
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her signature. Her attention was then called to the 
statement in the paper: ‘‘The Satterfield boy was 
standing towards the front of the car by the driver’s 
seat.’’ As to this statement she testified: ‘‘I did not 
know the Satterfield boy; I couldn’t have said that be- 
cause I did not know the Satterfield boy.’’? She said 
she knew who the boy was, after she was told. 

The following questions and answers then appear in 
her testimony: Q. Was he standing on the left run- 
ning board towards the front of the car? A. There 
was a boy standing on the left hand side. I didn’t 
know whether he was at the front or back. Q. You 
made that statement at that time? A. No, the insur- 
ance man wrote that out; and I said I did not know 
where the boy was, and he told me. Q. You signed it? 
A. Yes, I signed it. I was so exicted I don’t know 
whether I read it right. 

She further testified that the paper might be in the 
same condition as when she signed it. No further evi- 
dence was offered in regard to the paper. When ap- 
pellant offered it in evidence, an objection thereto was 
sustained. While appellant admitted that her signa- 
ture was attached to the paper, yet she denied that she 
ever told the person presenting it to her that appellee 
was standing towards the front of the car by the 
driver’s seat, and did not know such statement was 
in the paper. On the authority of Belskis v. Dering 
Coal Co., 246 Ill., 62, in our opinion the court did not 
err in sustaining the objection. 

Another exhibit was offered in evidence, bearing the 
signature of appellee, to which the court sustained an 
objection. This paper was also dated, November 12, 
1931. Appellee admits signing the paper the morning 
after the accident, while he was in the hospital. 

Dr. McCormick testified that he was called to treat 
appellee November 11th, the day of the accident, at 
the hospital; he was suffering from shock; his side was 
severely injured; was very pale and pulse was weak; 
that he gave him opiates to relieve the pain; he was 
in the hospital a month; he saw him November 12th, 
between eight and nine o’clock a. m., when he was 
more or less drowsy from the opiate, pulse was still 
weak, and he was passing free blood in his urine; that 
he was out of shock at that time, but he was still under 
the effects of the opiates and stimulants were still be- 
ing given to him; that he would suffer pain if his opi- 
ates gave out; Dr. McCormick had Dr. McIntosh, of 
Bloomington, as counsel; we braced him up with stim- 
ulants, and operated about the tenth day after the ac- 
cident; the kidney was split completely in half, the 
urine escaping into the fatty tissue; the ruptured kid- 
ney was removed. 
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Appellee testified that he was conscious part of the 
time on the morning and off and on all day on No- 
vember 12; that he remembers signing a statement in 
reference to his position on the car as it went into the 
intersection, and that he thought the signature to the 
exhibit was his. No further testimony was given by 
him, on the subject of the statement, as the court sus- 
tained objections to all further questions apparently 
on the ground that a witness cannot be recalled, after 
testifying in chief, for the purpose of laying grounds 
for impeachment. 

The paper was not offered in evidence at the time 
of the examination of the witness, but was offered at 
the conclusion of all the evidence, and when so offered 
the court had the benefit of the testimony of the phy- 
sician as to appellee’s mental condition on the morn- 
ing of November 12, when the statement was signed, 
as affected by the opiates which had been given him. 
The physician was not cross-examined on the subject 
of appellee’s mental condition at the time as to whether 
he could understandingly make a statement of the 
facts concerning the accident, and his testimony stands 
uncontradicted that he visited appellee two or three 
times every day while he was in the hospital; that on 
the 12th day of November appellee was more or less 
drowsy from the opiates which had been given to him, 
and was still under the effects thereof, and that he 
would suffer pain if the opiates gave out. No effort 
was made to prove that appellee signed the statement 
during a lucid interval, or that the paper was read to 
him or that he understood the contents thereof. In 
the absence of such proof, it was not error of the court 
to refuse the offered statement. 

Before the trial, and out of the hearing of the jury, 
counsel for appellee requested that he be allowed to 
make some preliminary proof to the effect that appel- 
lant was a member of the Mutual Automobile Insur- 
ance Company, and that several members of the jury 
were also members, and that counsel representing ap- 
pellant was retained and paid by said company. There- 
fore the court ordered appellant to make an affidavit 
stating the names of persons on the jury who were in- 
sured in said company. This affidavit was prepared 
and presented to the court and counsel for appellee, 
out of the hearing of the jury, and counsel for appel- 
lant stated that appellee had the right to challenge any 
such jurors. Accordingly such jurors were not called 
and examined. There was no publicity of the matter, 
and the panel of jurors had no knowledge thereof, and 
we can see no cause for complaint on the part of ap- 
pellant; but, on the contrary, think the court took a 
very proper method of excluding such jurors as were 
interested in the insurance company, thus avoiding the 
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necessity of questioning them on their voir dire ex- 
amination. 

The claim is made in this connection that counsel for 
appellee persistently attempted to get the fact that 
appellant was insured before the jury. We can find 
no basis for this claim. The only evidence of the fact 
that appellant was insured was elicited by appellant’s 
counsel on his examination of the witness, Mrs. Keith, 
in relation to the witness’ statement, signed by her, as 
heretofore alluded to. Counsel for appellee asked one 
witness if he had been subpoenaed by the sheriff, and 
this is claimed to have been an attempt to get such 
information before the jury; but we cannot see the 
force of the contention. 

Criticisms of counsel’s argument to the jury are 
also presented, but we do not find that anything was 
said therein of such prejudicial nature as would war- 
rant the reversal of the judgment. 

The judgment of the circuit court is affirmed. 

Affirmed. 
(Ten pages in original opinion.) 
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PusuisHep In Apsrract 


Pearl Rigdon, Appellee, v. Abraham Lincoln Lif 
Insurance Company, a Corporation, Appellant. 


Appeal from Circuit Court of Vermilion County. 
"ae » ms J 
Aprit Term, A. D. 1933. ; 


Sreey! 


Gen. No. 8763. Agenda No, 21. 
Mr. Justice Davis delivered the opinion of the court. 
Appellee recovered a judgment for $500.00 against 

appellant in an action of assumpsit, based upon an 

accident insurance policy on the life of her husband, 

Albert Rigdon, in which she was the beneficiary in ease 

of death. 

The declaration consists of one count and contains 
the usual averments found in such actions. The only 
defense to the merits contended for on this appeal is 
the issue raised by the second plea to the effect that 
the death of plaintiff’s intestate did not result inde- 
pendently and exclusively of all other causes, from 
bodily injury sustained during the life of the policy 
sued upon, solely through external violence and acci- 
dental means, in accordance with the terms of the 
policy. 

The evidence for the plaintiff tends to show that the 
deceased at the time of his injury was about forty-four 
years of age, of good moral habits, industrious and 
sober and, as some of the witnesses testified, could do 
the work of two men. There is no evidence that he had 
had any physical ailment within a year of his death. 
There is some evidence that in prior years he had colds, 
grippe or influenza, and at one time pneumonia; but 
there is no evidence that any of these ailments left any 
deleterious effects on his physical condition. 

On December 13, 1930, the insured together with sey- 
eral other men were baling shredded fodder for a 
farmer and he and Dennie Hackler had hauled a load 
of bales to a barn on a truck to be placed in the mow 
of the barn. Each bale weighed about 96 pounds. In 
unloading the bales Rigdon, the deceased, lifted them 
from the truck up onto a shelf built about six feet 
higher than the bottom of the truck, and Hackler took 
them from there and placed them in the mow. Rigdon 
was lifting the last bale of the load to place it upon 
the shelf, when he slipped and fell on account of the 
slickness of the floor of the truck, and the bale of 
fodder fell upon him. After getting out from under 
the bale he did no more work that day, but sat in an 
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automobile until about 5:00 o’clock in the evening. 
When he reached home he became ill, could not eat any 
supper ,and he was taken to town to see a doctor; but 
the doctor could not be found and he was brought back 
home and plaintiff attended him. The next day Dr. 
Hubbard examined him and had him taken to a hos- 
pital in Danville in an ambulance. He died January 
1st, 1931. During all of the days of his illness he suf- 
fered intense pain in his abdomen. 

Dr. Hubbard testified that when he first saw the as- 
sured at his home he appeared to be in pain and shock, 
and complaining of his stomach and back; that he 
treated him for about a week for syphilis. Two tests 
were made for this disease, one showed positive and 
the other negative. As there was no response to his 
treatment for syphilis he changed his diagnosis to 
intestinal and respiratory influenza and nephritis. He 
called into consultation Dr. Hooker who diagnosed the 
disease as typhoid fever ,and tests were made, some 
of which showed positive and some negative; that in 
his judgment the primary cause of his death was influ- 
enza, both respiratory and intestinal. Influenza is 
eaused by the bacilli of the influenza and is sometimes 
gomplicated with the germ which cause pneumonia, and 
that you would hardly get a pure variety alone in any 
case. In answer to a hypothetical question, he testi- 
fied that it is possible that the condition of the assured 
could have been caused by the injury. He stated that 
he made a certificate of death, giving the cause of 
death as respiratory and intestinal influenza and ne- 
phritis, and the contributory cause ‘‘injury to the back 
while baling straw.’’ He further testified that nephri- 
tis is a lesion in the kidney from a poison in the body. 

Dr. Hooker testified that he was called in consulta- 
tion and found the assured very sick and complaining 
of excruciating pain in his abdomen, which was greatly 
extended; that he had high temperature and a fast 
pulse; that he changed his diagnosis from typhoid 
fever to intestinal influenza; that they both started out 
with one diagnosis and changed it; that he don’t say 
that if the man had a violent blow or fall to his back, 
that it would not effect his power of resistence. 

It is a matter of common knowledge that if a strong, 
healthy man falls on a hard surface and a heavy body 
falls on top of him, he might receive such internal in- 
juries as would cause his death. If a person, shown 
to have been reasonably healthy, falls and thereafter 
died it may be reasonably presumed that he died from 
the effect of the accident, even though there are no 
outward marks of the injury. Ry. Officials and Em- 
ployees Acc. Assn. v. Coady, 80 Il. App., 563. Where 
a person receives a physical injury, which causes a 
disease from which he dies, the prime cause of death 
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is the injury and not the disease. Strehlow vy. Aetna 
Life Ins. Co., 183 Ill. App., 50; U. S. Health & Ace. 
Ins. Co. v. Harvey, 129 Ill. App, 104; Coulter v. Trav. 
Protective Assn., 144 Ill. App., 255. 

No autopsy was made in this case, and the testimony 
of the doctors is not of such character as to be con- 
clusive as to what really caused the death of the as- 
sured. They admittedly made two mistaken diagnoses, 
and there is no proof that any bacilli of influenza were 
discovered by the tests, or otherwise. At least the evi- 
dence is such that it became a question of facts for 
the jury to determine as to what caused the death of 
the assured. 

Appellant assigns as error the refusal of the court 
to admit in evidence the death certificate of Dr. Hub- 
bard. Everything contained in the certificate was tes- 
tified to by the doctor, and the error, if any, was 
harmless. 

Appellant made a general objection to a hypothetical 
question put to Dr. Hubbard, which was overruled. 
This was not error. Chgo. City Ry. Co. v. Foster, 226 
Tll., 288. Other rulings on the admission of evidence 
are criticised but, in our opinion without merit, as are 
also the criticisms to the given and refused instruc- 
tions. 

We find no reversible error in the record, and the 
judgment is affirmed. 

(Four pages in original opinion.) 
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The Wichita Flour Mills Co., a Corporation widens 
under the name and style and description of The 


Willis-Norton Company, Appellant, v. Oscar Shaw- 
ver, Appellee. 


Appeal from Circuit Court of Clark County. 


6» i y, ow a . 
wih ok Ae ee | 
Aprit Term, A. D. 1933. fw © fy Lelie € a A 
Gen. No. 8772. Agenda No, 30. 


Mr. Justice Davis delivered the opinion of the court. 

Appellant brought suit in assumpsit against appellee 
in the circuit court of Clark county to recover damages 
for a breach of contract. Upon the trial of said cause 
the jury returned a verdict in favor of appellee. 

The record discloses that, after motions for a new 
trial and in arrest of judgment were overruled, the 
following judgment was rendered and entered of ree- 
ord by the clerk: ‘‘Therefore it is considered by the 
court that the defendant do have and recover of and 
from the plaintiff, The Wichita Flour Mills Co., doing 
business under the name, style and description of the 
Willis-Norton Company, his costs in this behalf ex- 
pended.’’ 

This was not a final judgment. Appeals from and 
writs of error to circuit courts can only be prosecuted 
from final judgments in common law cases, and for that 
reason this appeal must be dismissed for want of jur- 
isdiction. Chicago Portrait Co. v. Chicago Crayon Co., 
217 Ill. 200. 

It requires considerable experience on the part of a 
clerk to properly enter of record the judgments ren- 
dered by the court, and for that reason it is the duty 
of the attorney to see to it that the judgment rendered 
is properly entered of record by the clerk. 

Appeal dismissed at costs of Appellant. 
(Two pages in original opinion.) 
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Oscar Nelson, Auditor of Public Accounts of the-State 
of Illinois, Complainant, v. John B. Colegrove & 
Co., State Bank, et al., Defendants. 


First National Bank of Chicago, a Corporation, Appel- 
lant, v. R. Digby Large, Receiver of the John B. 
Colegrove & Co., State Bank, Appellee. 


Appeal from Circuit Court of Christian County. 


6} PF 6p 
Aprit Term, A. D. 1933. Ke Ce 


Gen. No. 8776. Agenda No. 34. 


Mr. Justice Davis delivered the opinion of the court. 

The John B. Colegrove & Co. State Bank, was 
placed in the hands of a receiver by the Auditor of 
Public Accounts, at which time it was indebted to ap- 
pellant, the First National Bank of Chicago, in the 
sum of $139,497.91, to secure the payment of which it 
had pledged certain collateral securities. 

Appellant filed proof of its claim with the Receiver 
on November 8, 1929, for the full amount of the indebt- 
edness due it, but had prior to that time realized from 
certain of said securities the sum of $3,820.75. After 
filing proof of its claim and before it was heard by the 
court, appellant collected an additional amount of 
$107,745.18 from the collateral, and at the time of the 
hearing there was due on said claim the sum of 
$36,254.82. The court allowed the claim in that amount. 

From the total indebtedness due appellant there 
should have been deducted the sum of $3,820.75, the 
amount realized from the collateral security before the 
proof of claim was filed, and the claim allowed for the 
balance, and no deduction should have been made for 
the amounts realized from the collateral after the filing 
of the proof of claim. Furness v. Union National Bank, 
147 Ill. 570; Levy v. Chicago National Bank, 158 U1.88. 

The questions arising in this case are discussed in 
the opinion of the court filed at the present term, in 
the case of Bank of Commerce Liquidating Co. v. R, 
Digby Large, Recewwer. 

The decree of the circuit court is reversed and the 
cause remanded with directions to allow the claim in 
the sum of $135,677.16. 

Reversed and remanded with directions. 
(Two pages in original opinion.) 
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Vena Roberts, Defendant in Error, v. T. W. Doss, 
Plaintiff in Error. 


Error to County Court of Moultrie County. 


¢ wr 6 fs 
Ocrosrer TERM, A. D. 1932. Fe & Yad Dg 


Gen. No. 8702. Agenda No, 42. 


Mr. Justice Fuuron delivered the opinion of the 
court. 

Plaintiff in Error procured a judgment and execu- 
tion against A. C. Roberts, husband of Defendant in 
Error, and others in Piatt County, Illinois, on Decem- 
ber 14th, 1931. The Sheriff levied the execution on 
February 8, 1932, covering the property in question. 
Defendant in Error demanded a trial of the right of 
property and the Court found that the title to the prop- 
erty was in her and that she was entitled to possession 
as against Plaintiff in Error. 

Defendant in Error claimed title by virtue of pur- 
chase and Bill of Sale from one Elmer Sentel, who 
in turn had purchased the property at a Chattell Mort- 
gage sale. 

The testimony shows that A. C. Roberts had been 
indebted to a private bank which in 1921 was organized 
into the State Bank of Pierson. The Roberts notes 
were not acceptable to the new bank, so that four in- 
dividuals viz; Elmer Pierson, Roy Chambers, Elmer 
Sentel and Leslie Lewis, financed them for the new 
bank and took over the notes as their own property. 
The indebtedness of Roberts was then represented by 
a note payable to the State Bank of Pierson but really 
owned by the four parties above named. The note was 
renewed from time to time in the name of the new bank 
until March 18, 1930, at which time Roberts executed 
a note to the bank for the sum of $9299.49 and secured 
the same by Chattel Mortgage dated March 21, 1930, 
covering the property involved in this controversy. At 
that time Roberts and his wife were living together on 
a farm in Moultrie County. In September of that year 
the Defendant in Error entered into a contract with 
the four gentlemen owning the note to purchase the 
mortgaged property for the sum of $2000.00. She had 
received this amount of money from the proceeds of a 
matured insurance policy and had it invested in bonds 
which she sold to consummate this agreement. To- 
gether with her husband she consulted an attorney as 
to the proper method of acquiring title to the prop- 
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erty and he outlined and recommended the foreclosure 
of the Chattel Mortgage, purchase by some outside 
party and conveyance by Bill of Sale to Defendant in 
Error. The lawyer also recommended that the words 
‘“‘This note is secured by Chattel Mortgage’’ be en- 
dorsed on the note. This instrument with the Chattel 
Mortgage were held by Leslie Lewis for collection as 
the agent of the four parties owning the note. In the 
early part of November, 1930, Leslie Lewis placed the 
words ‘‘This note is secured by Chattel Mortgage”’ 
upon the note after being authorized by A. C. Roberts 
to do so, and after the words had been so added to 
the note A. C. Roberts approved of such action. The 
whole transaction was done with his knowledge, con- 
sent and received his approval. Leslie Lewis, as such 
agent, advertised the Chattel Mortgage sale by the 
posting of proper notices and held the same on Decem- 
ber 10, 1930, on the farm occupied by Roberts and 
wife. Elmer Sentel purchased the mortgaged prop- 
erty at the sale, placed it in the hands of A. C. Roberts 
as custodian, and later accepted the $2000.00 from the 
Defendant in Error and gave her a bill of sale of the 
property. The bill of sale was dated February 12, 1931, 
acknowledged February 19, and recorded February 
25th. The personal property continued to remain on 
the farm operated by Roberts and defendant in error. 

It is contended by the Plaintiff in Error that the 
Chattel Mortgage was void because the note secured 
thereby did not state upon its face that it was secured 
by Chattel Mortgage as required by Cahill’s IIl. St. 
1921, Chap. 95, Par. 27, which has been held to apply 
in cases only where the note has been assigned. Hogan 
v. Akin, 181 Ill. 448. In this case both the assignment 
and the words ‘‘This note is secured by Chattel Mort- 
gage’’ were placed on the note long before the Plain- 
tiff in Error became a creditor of A. C. Roberts, and 
the same being done with the entire knowledge, consent 
and approval of A. C. Roberts, the Plaintiff in Error 
cannot complain. 

It is further contended that because Elmer Sentel, 
the purchaser at the Chattel Mortgage sale, never took 
actual physical possession of the property, or posted 
any notice on the premises of the change in ownership 
that therefore he or his assigns are estopped now to 
claim title. The judgment of Plaintiff in Error was 
entered by confession in a foreign county more than 
one year after the mortgage sale. The agreement 
entered into between Defendant in Error and the own- 
ers of the note secured by Chattel Mortgage was for a 
good and valuable consideration and fairly carried out 
as between all the parties interested at the time of the 
sale. Defendant in Error was living with her husband 
on the farm and desired the use of the property at that 
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place and no other. There was no collusion or fraud 
shown to have been practiced on the rights of any third 
persons and the Court properly refused to hold the 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11 and 12th propositions of law 
submitted by Plaintiff in Error. 

It is the opinion of this Court that the Defendant in 
Error established by undisputed evidence a good title 
to the property in controversy and that the judgment 
of the County Court of Moultrie County should be 
affirmed. 

Affirmed. 
(Three pages in original opinion.) 
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Nellie L. Gregory, Appellee, v. Ca of Champaign, 
Appellant. 


Appeal from Circuit Court of Champaign County. 


pry 
January Term, A. D. 1933. Ze od 
Pape ” Pree! 


Gen. No. 8731. Agenda No. 12. 


Mr. Justice Fuuron delivered the opinion of the 
court. 

This was an action in case brought by Appellee 
against Appellant to recover damages for injuries sus- 
tained by Appellee in falling or tripping over a con- 
crete block imbedded in a cinder walk on East Vine 
Street in the City of.Champaign, Illinois. The declar- 
ation consisted of one count which charged negligence 
on the part of Appellant in permitting the obstruction 
to remain in the sidewalk after notice thereof. 

The Appellee, Nellie F. Gregory, lived on Poplar 
Avenue, in Champaign, which street runs north and 
south. Virginia George lived at 303 E. Vine Street, 
which street runs east and west. Appellee’s home was 
the first house south and west of the Virginia George 
residence. 

On February 8, 1932, about seven o’clock in the 
evening Appellee left her home for the residence of 
Virginia George. After reaching Vine Street she pro- 
ceeded east on the cinder walk and as she approached 
the house of Mrs. George she tripped or stumbled over 
something in the sidewalk and fell forward onto a con- 
crete slab in the cinder walk which was an extension of 
the walk leading out from Mrs. George’s home. Mrs. 
George and her brother were standing on the front 
porch and saw Appellee coming along the cinder walk 
and saw her stumble and fall. After helping her up, 
Mrs. George and her brother brought out a lantern to 
search for the pocket book of Appellee and discovered 
the concrete building block over which Appellee 
stumbled and fell. It was imbedded in the cinder walk 
two or three feet west of the extension of Mrs. 
George’s concrete entrance walk. The Appellee, Mrs. 
George, her brother Mr. Willis Dewey Anderson, a son 
of Appellee, Mr. Baker, who lived in the neighborhood, 
and Charles Wilson, a milkman, all testified quite posi- 
tively that the concrete block over which Mrs. George 
tripped extended up above the surface of the sidewalk 
from two and a half to four inches. Two or three of 
the witnesses testify that the block and sidewalk had 
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been in that same location and the same condition for 
more than six months, and Charles Wilson, the milk- 
man, stated that about the middle of January before 
the accident he had seen it and stumbled over it him- 
self. Several witnesses for Appellant testified that 
they lived in the neighborhood of 303 Hast Vine 
Street and had passed along the cinder sidewalk in 
question for weeks and months prior to February 8, 
1932, and some of them as late as four o’clock in the 
afternoon of said day and that no stone or block as de- 
scribed by Appellee was imbedded in the cinder walk 
at the point described, at that time. 

On a trial before the Court and a Jury, a verdict was 
returned in favor of the Appellee for the sum of 
$2000.00 upon which judgment was afterwards entered. 

The Appellant contends that the obstruction in the 
sidewalk in this case was a latent one and that the Ap- 
pellant had no notice of the same either actual or con- 
structive. It is not insisted that there was any actual 
notice but we think under the evidence it was a ques- 
tion for the jury to determine as to whether or not a 
reasonable inspection would have disclosed the defect. 
Appellant relies largely on the case of Boender v. City 
of Harvey, 251 Ill., 228 in support of its contention, 
but in that case there was no notice of any kind upon 
the municipality, either actual or constructive and on 
account of lack of any notice the case was reversed. 
We believe the jury were warranted in finding that the 
facts and circumstances shown by the testimony 
amounted to constructive notice. 

Appellant further contends that the verdict is mani- 
festly against the weight of the evidence but a brief 
statement of the testimony as to whether or not the 
Appellant was guilty of any negligence shows that the 
question should be submitted to a jury. Our courts 
have repeatedly held that if there is any evidence, 
which standing alone, tends to prove the material aver- 
ments of the declaration, the cause must be submitted 
to the jury. Libby, McNeil and Libby v. Cook, 222 Il. 
206. 

Adopting the rule that a City is bound to use reason- 
able care in keeping its streets reasonably safe for or- 
dinary travel thereon by persons using due care and 
caution for their safety, there were sufficient facts 
proven in this case to support the finding by a jury of 
negligence on the part of Appellant. 

It is further insisted that the verdict was excessive. 
The Appellee testified to a broken arm at the wrist, 
which the doctors said would result in a small perma- 
nent injury. She further testified to a sprained 
shoulder, a badly bruised and lacerated knee and an 
injury to her hip. She is not entirely corroborated by 
the doctors but the verdict is not sufficiently large to 


 horsine ebtewialie caw tasargbn{ doidw woqu 00.0008¢ 
Gh odd bedt how ono daetal 6 eaw-oeas wich i 


8 Jot 1 todiedw ob 2a oniarisigh ot try odd sot cold 






sol soitibads esse odt has noijaso! sasad jadi ni aed 
ATing oft noeliW eoftad) bus adhirons xia asd} stom 
sxoled yxanusl to olbbim odt tnoda indi betate Spr ee 
py Moh oma ti seve bad sf taobiowg ah 
oui’ tas 808 to beodsoddgiea odt ai 
si dlawebia wbaio edt ynole devas bed bas } : 
4 qariisl of toils edtooar has eloow Nae ae i 
edt ci asols'o wo0l en etal aa mod? to smoe bas. wh 
“6b a8 doold to snot on Jad} bes exh biew to soomtis my 
diaw sebuio eft of bohbodati anw salleqqhA yd bedixse 
ag, emt tedt ts ,bodirowel taiog odd ta 
anw toifrriov « veral, & bos M00 ed? oroted Lartt a a0 
io ute oft tot selleaqé odd to rover i Heutster 
















adit af noitonstedo of) tae) abuoiaoo tnelieqgé otT. - 


-09 10 lentos teddis onan edd Io asian om bad } ; 
lassion yits anwevodt tad? betaikeidon ei 1 avitouste: © 
~oup # daw ti sonsbive edt rohan doid) ow dud opitin 4 
dosteb alt besoloeib aved bisew noiinoqani eldsaozsyt a 
“ted 7 vehiesod to ozo ait ao ylogral esilet inalleqqa 
dodnataes ati lo Mogqgna at BSS 1 Tae Mow kl jo. 
foqi baht yas to cotton on eaw siodi oano tad? ai jod 3 
Git bite oFlioss tees 19 Lertos. sadtle syiecisiever pitt se 
-boetovey saw eed adi soiios gas to soal: to ‘O09 
oil? Jacl! gribe? ci hetaatsaw ovsw yinj aft availed WW” 
qmostitest od? yd cwode zeonstamuotin fas atone © 
: Sailor svijomianos et betrooms . 
-itent 3i joilitovy edt inddt abmatnos toditu? Sealing A... 
tet 4 ind sarshive odt 10 tdyiow ort jenisge yltast 9) 
od3 Jom so yoilladw o}. aa -qaomitast efi to susieisia 
elt Jad? evode gonogiigen yar 10 Wiis bw daaliaqggA 7 
atmos iO oct & of betaine od Dieode toitassp 4 
Sosebive was ale atedt Yotadi bled vibviaeqs? eved 4 
“tove Iniietain od) evorg ot ebast saola guibuste doit 
bettiondnw od Jaum oaveo ed} .coitwtaloab ott to abvann 
ALE ESE Koad 9 wid bon fis Visld waded Vay oto} = 


Poase o6n-o4 haved ai vii) 6 ted? olerr edt yaitqobA 
to 103 otae Yidenorset Btogtte ail paiaeod gi -d160 olde 
bus ote esh gitien anoaseg 7d mood lovey Tish 
ort tnpiotine sow evtosi. vista tind) 10} colina 
to Yio, exd ecibud od} rages of saan eit mi 970% 
Jaallogghé Yo drag ort go sousgilgen 
oviaeoone anw toilwey off tad botaiamt wd aad 
Jattw ot ta. mia dedord 8 of boltitest eslleqqhk off 
~hirteg Mame « ai tivear binow bise eidjoob od? doidw 
beni #& 03. helliteal tedjant of ‘Umtnt Jaen 
ne bue qendk beterssal bite besioad zibed a soblaoda 
“d betsrodorsos visstites Jom wt of gid tadod wmniai 
Oo] oyrel Yiilvintios Jew ai jeiirey odd ted eroteoh ont 


warrant a Court in saying that the discretion to assess 
damages vested in a jury, was unreasonably exercised 
in this case. We do not find any serious objection to 
the instructions complained of, and finding no substan- 
tial error in the record the judgment of the Circuit 
Court will be affirmed. 
Affirmed. 
(Three pages in original opinion.) 
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PusuisHeD In Apsrract iy G 


Vena Roberts, Appellee, v. W. A. Doss, Appellant. 


Appeal from County Court of Moultrie County. 


Gn 6% 
January Term, A. D. 1933. eee 


Gen. No. 8739. Agenda No. 18. 


Mr. Justice Futon delivered the opinion of the 
court. 

The findings of the Court on the facts and the con- 
clusions of the Court on the questions of law involved 
in the suit of Vena Roberts as Defendant in Error v. 
T. W. Doss, Plaintiff in Error, Suit No. 8702 of this 
Court, arose out of the same set of facts as this case 
and are controlling in the questions arising on this 
Appeal. The judgment of the County Court of Moul- 
trie County is therefore affirmed. 

Affirmed. 
(One page in original opinion.) 
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Central Illinois Electric and Gas Company, Appellant, 
v. Central Utilities Corporation, Appellee. 
Appeal from Circuit Court of Vermilion County. 


Apri, Term, A. D. 1933. y, rs (9 


w 


Gen. No. 8750. ee ae 8. 


Mr. Justice Fuuron delivered the opinion of the 
court. 

Appellant brought a suit in Assumpsit against 
Appellee in the Cireuit Court of Vermilion County, 
the declaration consisting of three counts. The first 
count was to recover for certain electrical merchan- 
dise, but no reliance is placed upon this count and it 
is not involved in this appeal. The second and third 
counts were based upon the claim that the Appellant 
was engaged in the business of selling and delivering 
electric current as a public utility, and that certain 
rates and charges had been filed and approved by the 
Commerce Commission as provided by law, and that 
the Appellee had purchased current from Appellant 
at the prices fixed by the Commerce Commission, and 
that there was a balance due Appellant on the account 
of $2777.29. The declaration also contained the Com- 
mon Counts. Appellee filed a plea of tender as to the 
second count of $465.00, and non-assumpsit as to the 
remainder of the amount claimed, and as to the other 
counts filed the general issue. 

By agreement of parties a jury was waived and the 
ease tried before the Court, and_at_the-eonclusion of 
the testimony, the Court_d denied Appellant.’smotion 
for a finding and judgment in its favor for the sum 
of $2777.29, and entered a red a judement-against Appéllee 
for the sum of $465.00, being the amount “tendered. A 
motion for new trial having been denied the Appel- 
lant prosecutes its appeal to this Court. 

The controversy arises over the correct number of 
kilowatt hours of current delivered by the Appellant 
to the Appellee from March 24, 1930, to and including 
the month of July, 1931. In December, 1929, a trans- 
former belonging to the Appellee burned out and for 
December of that year and the months of January and 
February following, the current was paid for at a flat 
rate. In March, 1930, Appellee put in another trans- 
former to take the place of the one burned out. The 
name plate on this transformer indicated that it was 
constructed with what is known as a 10-5 ratio and the 
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meter reading was made on that ratio during the 
period in question. The Appellee was billed monthly 
for the electric current and paid on the basis of 10-5 
ratio. Afterwards, the proof developed that the trans- 
former was in fact a 15-5 ratio, which meant that 50% 
more current was furnished than indicated by the 
monthly bills. The proof of the formal allegations of 
the declaration was waived by stipulation of the par- 
ties, and in order to save technical proof it was fur- 
ther stipulated that in computing the amount of kilo- 
watt hours on a 10-5 transformer, you multiply the 
index reading on the meter by 2, and if it is a trans- 
former that has a 15-5 ratio, you multiply the index 
reading on the meter by 3. In this case the actual 
billed kilowatt hours was made on the ratio of 10-5 
and after July 23, 1931, the end of the disputed 
period, it was made on the basis of a transformer 
ratio of 15-5. It was further stipulated that if the 
billing between March, 1930, and July, 1931, had been 
computed on a 15-5. ratio, the billing would be in- 
creased 50%. 

The testimony shows that Appellant discovered a 
discrepancy between what it was paying the Illinois 
Power & Light Corporation for purchasing current 
wholesale, and the amount Appellee was paying the 
Appellant. In the investigation for the cause of such 
discrepancy, Appellant sought and did test the new 
transformer installed by Appellee, and found it to be 
a 15-5 ratio instead of a 10-5 ratio as shown on the 
name plate on the transformer. There were two trans- 
formers used and the testimony showed through a 
witness familiar with the catalog of the manufacturers 
that the other transformer according to its style num- 
ber was also a 15-5 ratio, although it was not actually 
tested out by technical methods. Because of this proof, 
Appellant claims that it is entitled to the sum of 
$2312.29 in addition to the judgment rendered, that 
amount covering the difference between the electric 
current furnished and the amount billed and paid for. 

Appellee offered no proof to refute the evidence 
above outlined, but introduced oral testimony showing 
that the business of the Company increased but little 
from 1926 to 1931, and that about February, 1930, 
they lost the business of a large coal company which 
reduced the amount of current consumed. Exhibit 2 
attached to the sworn declaration discloses that after 
the installation of the new transformers the average 
consumption of electricity paid for by Appellee up to 
July, 1931, was 9800 kilowatt hours per month. Com- 
puting the same bills, based upon the alleged mistake, 
for the same period of time, would average 14,700 kilo- 
watt hours per month. The average amount of kilo- 
watt hours billed and paid for during the year 1929 
was slightly less than 12,000. 
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Appellees offer for explanation of the difference and 
decrease in current between the average for 1929 and 
the average from March, 1930, to July, 1931, the loss 
of current formerly consumed by the coal company 
which ceased doing business in the early part of 1930. 
No effort was made by Appellee to substantiate or 
support such testimony by its books or records. 

Appellee urges that there was no proof of any mis- 
take in the account rendered: that the mistake was not 
shown to be mutual: that the action was brought long 
after an account had been monthly stated, the stated 
amount paid and accepted by the Appellant. It ap- 
pears to this Court that there was clearly an error 
committed in the computation of the current during 
the period in dispute, and that the rendering of the 
bills, and the payment of the amount of same does not 
render an account stated so that Appellant was barred 
from instituting suit for the amount of the error. In 
Union Electric Light & Power Co. v. Surgical Supply 
Co. (Mo.) reported in 99 S. W. Rep. 804, bills were 
rendered monthly and paid for as in this case. There 
was a mistake in the description of the meter so that 
the bills were rendered for just one-half of what they 
should have been, and the mistake was not discovered 
until the expiration of the contract period. In a suit 
to recover the difference caused by the mistake that 
Court said ‘‘The fallibility of man is recognized, and 
a plaintiff is granted relief when it is made to appear 
that he has innocently and inadvertently made a mis- 
take which has caused him injury and resulted in profit 
to the opposite party; nor does his right to relief in 
every case depend upon the knowledge or information 
or belief of the opposite party that the mistake has 
been made. It is enough if the mistake made resulted 
in injury to the plaintiff and to an unearned profit to 
the defendant, provided the latter, in ignorance of the 
mistake, has not so changed his situation with refer- 
ence to the subject matter that to correct the mistake 
would result in injury to him.’’ To the same effect is 
the case of Nutterfield v. Dunn, 221 App. 665. It is our 
judgment that the Appellant in this case sustained the 
allegations of its declaration by competent testimony 
and that the trial court erred in denying its motion at 
the close of all of the evidence for a finding and a 
judgment in its favor for the sum of $2777.29. The 
judgment below is therefore reversed with a finding 
of fact that the Appellant is entitled to recover from 
the Appellee the sum of $2777.29, and costs of suit. 

Reversed with finding of fact. 

The Clerk will enter judgment in favor of Appellant 
and against the Appellee for the sum of $2777.29 and 
costs of suit. 

(Four pages in original opinion.) 
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Clara Upton, Appellee, v. The Security Benefit Asso- 
ciation, a Corporation, Appellant. 


Appeal from Circuit Court of Sangamon County. 


=} 6) 


Aprit Trrm, A. D. 1933. 
Gen. No. 8756. Agenda No. 14. 


Mr. Justice Fuuron delivered the opinion of the 
court. 

This was a suit in Assumpsit on a fraternal benefit 
certificate issued by The Security Benefit Association, 
the appellant, on the life of Adrian Upton. The bene- 
ficiary named in said certificate was the appellee, Clara 
Upton, who brought the action to recover the face 
value of the certificate of $1,000.00 on account of the 
death of Adrian Upton. 

The declaration contained one count alleging the 
membership of Adrian Upton in Appellant Associa- 
tion: the issuance of a benefit certificate to him: a 
copy of the certificate: compliance with all the terms 
and conditions thereof: alleges the death of Adrian 
Upton, proof of death and the refusal of appellant to 
pay the amount of said certificate. Appellant filed no 
plea of general issue, thereby admitting the issuance 
of the certificate: the death of the assured: that no- 
tice and proof of death were filed with the defendant 
and that the defendant declined payment. 

Appellant filed a special plea to the declaration al- 
leging that during the time Adrian Upton was a mem- 
ber of appellant association, certain by-laws of the 
association, which were a part of the insurance con- 
tract, were in full force and were in substance as fol- 
lows: Sec. 112 provides that all assessments shall be 
due on the first day of each calendar month and pro- 
vides for automatic suspension of the member if such 
assessments are not paid on or before the last day of 
the month. Sec. 114 provides that reinstatement may 
be made by the member within sixty days of his sus- 
pension by payment of the assessment and dues then 
in arrears providing the member be then in good 
health and the payment of the assessment and dues 
by such member is made a warranty that he is in good 
health at the time of said payment. Sec. 115 provides 
that a member may be reinstated after a suspension 
of more than sixty days and less than six months by 
the member providing proof of sound bodily and men- 
tal health and getting the approval thereof of the Na- 
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tional Executive Committee and by paying all assess- 
ments and dues then due and provides that reinstate- 
ment shall take place only after the approval of the 
proof of good health and the payment of the assess- 
ment and dues. The special plea further alleges the 
failure of Adrian Upton to pay the assessment and 
dues due on the first day of June, 1929, at any time 
during said month of June: the automatic suspension 
of the member by reason of the non-payment of the 
June assessment and dues: an attempt by Adrian 
Upton to become reinstated by certain payments made 
on September 24, 1929, without making any proof of 
health at such time. The special plea also set forth 
the provisions of the by-laws providing that the associ- 
ation shall not be bound by the acceptance or retention 
of assessment and dues from members who are not 
entitled to reinstatement. The plea further alleges 
the tender back to appellee of the payment made for 
purpose of reinstatement and that the said Adrian 
Upton was not in good health at the time such attempt 
for reinstatement was made on September 24, 1929, 
nor at any time subsequent thereto until his death on 
November 4, 1929. Appellee filed a replication deny- 
ing the allegations of the plea and again alleging com- 
plete performance with all the terms of the contract. 
On a trial the jury found the issues for the appellee 
and assessed the damages at $1,150.00. Judgment was 
entered on the verdict, from which judgment appellant 
appeals. 

On October 18, 1926, Adrian Upton took out the 
henefit certificate in question and named his wife, Clara 
Upton, as beneficiary. At or about the same time a 
certificate was also issued to his wife, Clara Upton, 
in the sum of $1,000.00 and one to a son, Marion Up- 
ton, in the sum of $500.00. The payment on each of 
the parent certificates was $2.80 per month and on that 
of the son $1.40, making the aggregate monthly pay- 
ment on all three certificates the sum of $7.00. The 
controversy arises over the payment of the June, 1929, 
assessment on the certificate of Adrian Upton, no 
question having been raised as to the failure to pay 
previous to that month. The proof on the question 
of the June payment is not entirely clear or satisfac- 
tory. Appellee testified that either she or her husband 
made the payments every month: that she retained 
some of the receipts for payments and that some were 
lost. She produced a receipt dated May 31, 1929 for 
$7.00, reciting that the payment was for April assess- 
ment for all three certificates. Another receipt pro- 
duced by her was dated June 10, 1929, for $7.00, recit- 
ing payment for May, 1929, on all three certificates. 
Another dated October 29, 1929, for $3.05 covering as- 
sessments for June, 1929, for Adrian Upton. On the 
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same date, another receipt for $3.05 showed payment 
for October, 1929, for Adrian Upton. Another receipt, 
dated November 1, 1929, for the sum of $3.05, covered 
the November assessment for Adrian Upton. Appellee 
also testified that her brother-in-law, Carl Jones, paid 
three months assessments in July or August, 1929: that 
all these payments were made to a collector for the 
association called a Financier: that for some months 
prior to July, 1929, the financier to whom she made 
payments was Mrs. Ada Phillips: that subsequent to 
July, 1929, the payments were made to a financier 
named Hattie Fox: that in October, 1929, a deputy 
from the company came to appellee and informed her 
there was some controversy about the payment of the 
June assessment, and on his advice she made the pay- 
ment of $3.05 at that time. On October 11, 1929, 
Adrian Upton was taken sick. On October 25, 1929, he 
was operated on for hernia and died on November 4th 
following. 

Appellant contends that the proof shows a failure 
to pay the June assessment in 1929: that the insured 
therefore ipso facto forfeited all rights under the cer- 
tificate: that no reinstatement of Adrian Upton was 
ever effected in compliance with the by-laws of the as- 
sociation and that the Court should have directed a 
verdict for the appellant. The burden of proof rested 
upon appellant to prove the material averments of its 
special plea. 

While the testimony is far from satisfactory ‘‘it 
must at least be said that there is a conflict on the con- 
trolling question of whether or not the June assessment 
was paid. Appellant relies upon the testimony of ap- 
pellee and the receipts produced by her to prove the 
defense set up inits plea. It is significant that they did 
not call the financier, Mrs. Phillips, who was making 
the collections prior to July, 1929, nor did they attempt 
to introduce in evidence any of the books or records 
of any kind, belonging to these officers to show the cor- 
rect status of the payments, or the standing of Adrian 
Upton at the time of his death. On January 7, 1930, 
some two months after the death of Adrian Upton, ap- 
pellee received a letter from the national secretary to 
the effect that her claim was rejected but stating 
among other things that ‘‘there was an uncertainty 
as to just how these payments were made with a view 
to reinstatement on this certificate, and some others’’ 
and tendering back the sum of $26.20 for premiums 
paid since June, 1929. In view of the testimony offered 
on the part of appellee hereinabove mentioned, we be- 
lieve there was a sufficient conflict in the testimony 
concerning the payment of the June assessment, to 
warrant the Court in submitting that question of fact 
to the jury. ‘‘If there is in the record any evidence 
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from which, if it stood alone, the jury could, without 
acting unreasonably in the eyes of the law, find all the 
material averments of the declaration have been pro- 
ven ,the case should go to the jury.’’ Libby, McNeill 
& Libby v. Cook, 222 Ill., 206. 

Believing as we do that the verdict of the jury on 
the question of fact should not be disturbed, it is not 
necessary to pass upon the other questions raised by 
appellant. The judgment of the Circuit Court is there- 
fore affirmed. 

Affirmed. 
(Five pages in original opinion.) 
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PusuisHeD In ABSTRACT 


Georgia D. Nunes, Plaintiff in Error, v. National Fire 
Insurance Company of Hartford, a Corporation, 
Defendant in Error. 


Error to Circuit Court of Morgan County. 


p, FY CY 
Aprit Term, A. D. 1933. es if 


Gen. No. 8759. Agenda No. 17. 


Mr. Justice Fuiron delivered the opinion of the 
court. 

This was a suit upon a fire insurance policy issued 
by Defendant in Error, National Fire Insurance Com- 
pany of Hartford, to Georgia D. Nunes, the Plaintiff in 
Error, upon a two story frame building to be occupied 
by tenants as a dwelling house, for $2000.00, and on a 
summer kitchen for $250.00, contents of summer kit- 
chen $100.00, and on barn and sheds adjoining for 
$350.00. The policy was dated November 17, 1930, for 
a term of three years, and provided that if the premises 
should be occupied for other than farm purposes or if 
any of the buildings shall become vacant, and so re- 
main for a period exceeding ten days, without the 
written consent of the defendant in error, then in either 
of said cases the policy shall become null and void. The 
premises were located about five and one half miles 
north and west of the city of Jacksonville. About five 
o’clock on the morning of January 15, 1931, the dwell- 
ing house, summer kitchen and contents were destroyed 
by fire, which was the basis of this suit. 

The declaration alleged the execution of the policy, 
destruction by fire, insurable interest, proper notifica- 
tion, furnishing of proofs of loss, defendant’s failure 
to pay loss, and fair cash market value of property de- 
stroyed. The defendant in error, besides the general 
issue, filed six special pleas, alleging that the premises 
were occupied for other than farm purposes; that the 
premises had remained vacant and unoccupied for a 
period of more than ten days without the consent of 
the defendant in error, that in making proof of loss 
the plaintiff in error falsely, under oath, stated that 
the building described in the policy was occupied at 
the time of the fire as a dwelling house and for no other 
purpose; that in making said proof of loss she falsely, 
under oath, stated there had been no change made in 
the use and occupation since the issuance of the policy: 
That the hazard had been increased and that at the 
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time of the loss the premises were used and occupied 
as a place for the manufacture and sale of intoxicat- 
ing liquor in violation of the Prohibition Act, thereby 
increasing the hazard, and thereby rendering the policy 
null and void. Replications denying the material al- 
legations of the pleas were filed. The plaintiff in error 
proved the material allegations of the declaration. The 
defendant in error introduced testimony in support of 
the special pleas which showed that plaintiff in error 
lived upon the farm in question until about the first 
of September, 1930, when she removed to the City of 
Jacksonville with her family. Her husband, Robert 
Nunes, remained on the premises until the 16th of No- 
vember, 1930. On September 6, 1930, the sheriff of 
Morgan County raided the premises and discovered a 
complete still in operation in the summer kitchen of 
the dwelling house. The still and other equipment was 
destroyed by the sheriff and the husband arrested. He 
was later convicted, sentenced to the State Farm at 
Vandalia and left on November 16th to serve the said 
sentence. The policy in question was issued the next 
day. The husband, Robert Nunes, testified that as the 
agent of his wife, he leased the premises about the 
middle of October, 1930 to one Fortatus or Fortato, on 
a written lease for one year, at $300.00 per annum pay- 
able in advance; that Fortato took possession of the 
premises for the purpose of raising poultry, although 
none was ever placed on the farm up to the time of the 
fire. On December 22, 1930, the Sheriff and his deput- 
ies again visited the premises and found in the base- 
ment of the dwelling house a complete manufacturing 
plant for the distilling of alcoholic liquors. They dis- 
eovered two large vats containing a large amount of 
mash, a large cooker, pipes, tanks and other parapher- 
nalia used in the operation of a large still. In rebuttal 
plaintiff in error proved by her cousin Fernandez and 
the witness Cahill that they stayed in the dwelling 
house nights from December 27, 1930, until January 14, 
1931, the night before the fire, and that no still was in 
operation during that period of time although they 
admit the vats were there and contained some liquid. 
At the close of the testimony, the trial court directed 
a verdict finding the issues for the defendant in error. 
Motion to set aside the verdict and for a new trial was 
denied and judgment was entered on the verdict. This 
writ of error is prosecuted from that judgment. Plain- 
tiff in error contends that each and every material al- 
legation of the declaration were fully proven and the 
trial court exceeded its power in taking the case from 
the jury. While it is true that where there is any evl- 
dence in the record from which, if it stood alone, the 
jury could, without acting unreasonably, ‘‘in the eyes 
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of the law”’ find that all of the material averments in 
the declaration had been proven, the case should go to 
the jury; still where an affirmative defense is offered 
and such evidence is not contradicted or explained, it 
is proper to direct a verdict for the defendant. Schuer- 
man Vv. Dwelling Houses Ins. Co., 161 Ill. 437. Wallner 
v. Chicago Traction Co., 245 IIL, 148. 

It is clear that there was ample proof introduced by 
defendant in error to prove the material allegations of 
one or more of the special pleas and the only question 
remaining is whether the plaintiff in error offered suf- 
ficient testimony in rebuttal to require the Court to 
submit the question of fact to the jury. There is no de- 
nial but that the Sheriff of Morgan County confiscated 
and destroyed all of the equipment used by Robert 
Nunes in operating a still in September 1930, and that 
the premises were subsequently leased for dwelling 
house purposes only. Neither is it denied or contra- 
dicted that on December 22, 1930, the Sheriff found 
a new, large, and elaborate equipment for manufactur- 
ing intoxicating liquor in the basement of the dwelling 
house, and that large quantities of mash in a state of 
fermentation were contained in the vats at that time. 
The only contradiction by the rebuttal proof is that no 
still was in operation during the last two weeks when 
Fernandez and Cahill were staying there nights. Neigh- 
bors testify that lights were burning in the house late 
on the evening before, after the departure of Fernan- 
dez and Cahill and also that the fire appeared to start 
from the basement. Harrison W. King, called as an 
expert, testified that a farm house insured as such and 
having an equipment of vats in which mash was cooked 
and a cooker in connection with pipes for the purpose 
of heating the mash, would change the classification of 
risk and increase the hazard. Expert testimony is ad- 
missible upon the question of whether the risk under 
an insurance policy was increased by a change in cir- 
cumstances. Traders Ins. Co. v. Catlin, 163 Ill. 256. 

It is our judgment that the testimony of the plaintiff 
in error did not contradict or explain the change in the 
use of the premises which resulted in an increase of the 
hazard and there was nothing in the proof which re- 
quired the court to submit that question of fact to the 
jury. It was not error to instruct the jury to find 
the issues for the defendant in error, and the judgment 
of the Circuit Court is affirmed. 

Affirmed. 
(Four pages in original opinion.) 
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Glenn Seymour, Administrator of the Estate of Walter 
M. Seymour, Deceased, Appellee, v. Chicago & East- 


ern Illinois Railway Company, a Corporation, Ap- 
pellant. 


Appeal from Circuit Court of Vermilion County. 


yr 
Ocroser Term, A. D. 1933.3, font 
Gen. No. 8680. Agenda No. 37. 


WA. 
Per Curia: 

Appellee as the Administrator of the Estate of 
Walter Seymour, deceased, obtained a judgment in the 
Cireuit Court of Vermilion County against appellant 
for the sum of $5300.00 in an action on the case based 
on the negligence of appellant in the operation of a 
railroad train by which decedent was killed. The first 
count in the declaration charges that appellant was 
operating a railroad in a northerly and southerly direc- 
tion through the City of Watseka, Iroquois County, 
across a street in said City known as Walnut Street 
which ran in an easterly and westerly direction; that 
the deceased was driving a live stock truck across the 
railroad at said crossing, and the defendant so negli- 
gently drove a train over the crossing that it struck 
Seymour and caused his death. In the second count it 
is charged that for five years or more appellant had 
maintained gates at said crossing and that at the time 
of the injury negligently failed to lower the same and 
that said injury was proximately caused by the failure 
of appellant to lower the gates. 

The accident happened about 5:30 o’clock A. M. on 
December 3, 1931. The deceased was in the trucking 
business and he left Watseka about eight o’clock P. M. 
on the previous day with a load of live stock for the 
Union Stock Yards at Chicago and the accident hap- 
pened as he reached Watseka on his return trip. He 
had made a number of these trips to Chicago previous 
to the accident and several times when he came to the 
Walnut Street crossing, either going or returning, the 
gates had been down and he had stopped until the 
trains had passed and the gates were raised. The 
evidence shows that appellant had operated these gates 
at this crossing both day and night for fifteen years. 
There is a sharp conflict in the evidence as to whether 
the gates were up or down when he attempted to pass 
over the tracks, the evidence for appellee tended to 
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show that the gates were lowered just after the acci- 
dent while that of appellant tended to show that they 
were lowered before the accident. The gates were not 
injured in any way and showed no signs of a collision 
except it is claimed that some of the paint with which 
the truck was painted was scraped off on the tip ends 
of the gates. This might readily have been the result 
of the lowering of the gates after the accident took 
place, and, the fact that the gates were not broken or 
otherwise injured tends to corroborate the fact that 
they had not been down when the deceased attempted 
to cross the tracks. The evidence for appellant also 
tends to show that the bell on the engine was ringing, 
the headlight burning, the crossing signal sounded, a 
crossing bell ringing and a lantern with a red light 
was attached to the arm of one of the gates and the 
train was running about twenty miles per hour. The 
train was an express, mail and passenger train with 
a buffet and sleeping cars and did not on this day 
stop at the station in Watseka. There was but one 
eye witness to the accident, the fireman on the engine 
of the train. He testified in substance that the first 
thing he noticed of the accident was when he saw the 
front end of the truck come by the building and it did 
not look as if it was going to stop; that he saw the 
truck hit the gates and the gate on his side flew to- 
wards him and he slightly turned his head and yelled to 
the engineer and glanced back and watched the truck; 
that he saw the deceased run through the gate. It 
was for the jury to reconcile the evidence, and, as there 
was ample evidence to sustain its finding on the ques- 
tion of whether the gates were up or down when the 
decedent attempted to cross the track, we cannot dis- 
turb the same. The depot was located a short distance 
south of the crossing. In the case of Sousie v.Payne, 
299 Ill. 552 where one of the grounds of negligence was 
that crossing gates were not operated, the Court said: 

‘It was also a question for the jury, on the evidence 
as to whether or not the deceased expected the gates to 
be operated against him if he was in danger.”’ 

It was held in the case of C. & A. R. R. Co. v. Blaul, 
175 Hl. 183 that one who knows that a flagman is em- 
ployed by a railroad company at a certain crossing 
may presume that he will be at his post and warn him 
of the approach of trains, and is justified to proceed in 
crossing the track in the absence of the watchman, 
although his view is partially obstructed. In the case 
of C.& A. R. R. Co. v. Redmond, 70 lll. App. 119 it was 
held that a person who is familiar with the custom of 
a railroad company to close gates maintained at a 
railroad crossing when a train is about to pass, and 
with the location and surroundings, has a right to rely 
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upon the open gates as a notice to him that no train 
is close at hand, and as an invitation to him to make 
the crossing in safety, so far as an approaching train 
is concerned. This case was affirmed in 171 Ill. 347. 
This Court in C. & A. Ry. Co. v. Wright, 120 Ill. App. 
218 held as follows: 

“‘Tt is the well settled rule that when a railroad com- 
pany assumes the duty to maintain gates or a flagman 
at a railroad crossing, that when the gates are open, 
or no signal of danger is given by the flagman, then 
the traveler can assume that it is safe to cross, and 
such traveler need only look and listen to be in the 
exercise of due care and caution for his own personal 
safety. B. & O. R. Co. v. Stumpf, 97 Md. 78 (54 Atl. 
978): Sights v. L. & N. R. Co. (Ky.) 78 8. W. 172; 
Woehrle v. Minnesota Transfer Ry. Co. (Minn.), 84 
N. W. 791., (52 L. R. A. 348); Berry v. Penn. R. Co., 
4Atl. Rep. 303.”’ 

Under the facts as disclosed by the evidence in this 
case it was for the jury to determine whether appellant 
was guilty of negligence and whether the deceased was 
euilty of contributory negligence and the Court did not 
err in refusing to instruct the jury to find its verdict 
in favor of appellant. 

The first instruction given on behalf of appellee 
is criticized as to limiting the time of due care to just 
before and at the time of the collision when it should 
have extended the due care to the deceased as he ap- 
proached the railroad crossing. It is only necessary to 
state that instruction 11 given on behalf of appellee 
announces the same principle, however, similar in- 
structions have been approved, and were, in fact of- 
fered by and given for appellant. Peterson v. Chicago 
Trac. Co., 231 Ill. 324; Knox v. American Rolling Mill, 
236 Ill. 437; Watts v. Wabash Ry. Co., 219 Ill. App. 
549;Fannon v. Morton, 228 Ill. App. 415. The second 
instruction given on behalf of appellee is claimed to 
be erroneous on account of its grammer, the adverb 
‘‘ordinarily’’ being used instead of the adjective 
‘‘ordinary’’ in an instruction defining ordinary care. 
We do not believe that the jury were misled by the 
instruction given. The third instruction informs the 
jury that the question whether or not Seymour was 
exercising ordinary care for his own safety just be- 
fore and at the time of the collision is one of fact to 
be determined by the jury from all the evidence and 
all the facts and circumstances in evidence in this case. 
While this instruction has been criticized in some cases 
the giving of it has never been held reversible error. 
The fourth instruction given on behalf of appellee is 
as follows: 
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“The court instructs the jury that if you believe 
from a preponderance of all the evidence in this case 
that the gates were not down when the defendant 
company’s engine crossed Walnut Street, then the fact 
alone that Walter M. Seymour knew or might have, by 
looking or listening known of the presence of the de- 
fendant’s engine and train at some point south of Wal- 
nut Street, would not preclude a recovery herein if you 
believe from a preponderance of the evidence that 
Walter M. Seymour by the exercise of ordinary care 
could not have known said train was going to cross 
Walnut Street, and exercised ordinary care in attempt- 
ing to cross the railroad track.’’ 

Tt is claimed this instruction is erroneous in that 
it singles out the question of gates and ignores all the 
signals and warnings that would have served the same 
purpose as the gates and that it was error for the Court 
to suggest that the jury might guess or speculate as to 
what the deceased knew as to whether the train was 
going to stop at the depot or not. While we think that 
this instruction is inartificially drawn, yet appellee had 
a right to present his theory of the case to the jury 
which was that the gates were not lowered and thus 
became an invitation or notice to the deceased that the 
train would not cross the tracks until they were 
lowered, and we cannot say that a person in the exer- 
cise of ordinary care would not conclude from this fact 
that the train would stop at the depot before it crossed 
the street. 

Error is also assigned that the Court erred in refus- 
ing to give the seventh and eighth instructions offered 
by appellant. The principles involved in the seventh 
refused instruction are covered by the eleventh instruc- 
tion given for appellant and those involved in the 
eighth refused instruction are fully covered by the 
other instructions which were given. 

Appellant asked the Court to submit to the jury 
two special interrogatories: 

“J, Could Walter M. Seymour have seen the ap- 
proaching train in time to have stopped his truck, had 
he looked with reasonable care? 

2. Could Walter M. Seymour have heard the ecross- 
ing bell and the engine bell, or either of them, in time 
to have stopped his truck, had he actually listened with 
reasonable care?’’ 

The questions of fact submitted in these interroga- 
tories are but evidentiary and not ultimate facts which 
would control the verdict under the evidence in this 
ease. The jury might have answered in the affirmative 
as to both of these interrogatories or, in other words, 
might have found that the deceased could have seen 
the approaching train had he looked and also have 
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heard the crossing bell and the engine bell had he 
listened, yet such findings would not have been con- 
elusive of his right of recovery under the facts in this 
case and it was not error for the Court to refuse them. 

On the cross examination of the engineer, over 
the objection of appellant, the Court permitted counsel 
for plaintiff to prove that there was a rule of the rail- 
road company not to run over fifteen miles through 
the City of Watseka because it was improper under 
the pleadings of the case. There was nothing in the 
pleadings of the case which made such a question im- 
proper and as the basis for the objection was without 
merit, the Court did not err in sustaining the objec- 
tion thereto. 

It is further claimed that this evidence was errone- 
ous because the regulation of speed of railroad trains 
is under the jurisdiction of the Illinois Commerce Com- 
mission. This reason was not advanced as a cause for 
objection to the testimony mentioned, and when cer- 
tain reasons are assigned for an objection to a ques- 
tion, other reasons are waived. At the instance of ap- 
pellant the Court gave the following instruction which 
defined the law in regard to the speed of its trains: 

‘The court instructs you that the defendant, CHI- 
CAGO & EASTERN ILLINOIS RAILWAY COM- 
PANY, had the right to run its train at the time and 
place of this collision, at any rate of speed consistent 
with the safety of its train and passengers, and of 
persons rightfully upon its right-of-way at road cross- 
ings, who were exercising ordinary care in crossing 
the railroad. There is no law that prohibited the rail- 
road operating its said train at any rate of speed con- 
sistent with such safety.’’ 

The speed of a railroad train consistent with the 
safety of persons rightfully upon its right-of-way at 
road crossings may, and frequently is, a question of 
fact for the jury to determine, particularly at crossings 
in cities and thickly populated communities. The rights 
of appellant in this regard were fully protected by the 
instruction given. 

No error intervened on the trial of this case which 
in our opinion would justify this Court in reversing 
the judgment and the judgment of the Circuit Court 
is therefore affirmed. 


Per Curiam: 

This court rendered an opinion in this case J anuary 
16, 1933, and upon petition for rehearing by appellant, 
granted the same. 

We have given further consideration to the argu- 
ments on the errors assigned for the reversal of the 
judgment and we are still of the opinion that under all 
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the facts and circumstances appearing from the evi- 
dence it was a question of fact for the jury to deter- 
mine whether the deceased was in the exercise of due 
care prior to and at the time of the accident. 

On the other points in the case our former opinion 
as modified expresses our conclusions thereon. 

The judgment is affirmed. 
(Hight pages in original opinion.) 


(14740—12) | 140@3BHe 


co 





, ; “agp: 
-ivo oc} stort gaitseqays aconsiamuotio baa atogt ‘at 
-tajob of yini ed} tot fost io antzsup 2 an? tt sam By 
sub to saistexe edt mi egw beecooob odt toltodw ogiar © 
sasbicos od} to emit odd.te bag oi iofr¢ ete 
Loiniqo terrick te oso od¢ Mi ataiog tadto-on! oO 
utosted} aaolenfoos r0 esaaexqzs bailiboar-ea 
houet Yio 24 teomembuy oa’L 
(.coimiqo lasigino si asyaq tdyit ) 


“5 f (&i=—@aTer) 
































aia yA wate 
i Mi nt +} aL 


Ay, t y 


hay 


iu 
ay 





